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OPINIONS 


OF 


HON. CHARLES J. BONAPARTE, OF 
MARYLAND. 


APPOINTED DECEMBER 17, 1906. 


FOREST SERVICE—FURNISHING OF INFORMATION RE- 
SPECTING THE WORK OF THAT BUREAU. 


The Forester may lawfully distribute, in typewritten form, brief 
statements of facts collected by the Forest Service upon the gen- 
eral subject of forestry, the general work of the Forest Service, 
and the specific subjects for which investigations, tests, and other 
studies by the Forest Service are authorized by the agricultural 
appropriation act of May 23, 1908 (35 Stat. 259), not only to the 
chiefs of the Forest Service division stationed in Washington, 
D. C., and by mail under frank to inspectors and supervisors in 
the field, but also to State foresters and agricultural and forestry 
institutions, to individuals interested in such matters, to news- 
papers and magazines, etc., especially interested in forestry, and 
to writers for the newspaper and periodical press, who request or 
are interested in the information. 

Such information requested by a newspaper or magazine writer, or 
publisher, may also lawfully be sent in the form of a letter. 


DEPARTMENT OF JUSTICE, 
July 1, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter of June 29, in which you state certain facts and re- 
quest my opinion upon certain questions of law thence 
arising, as follows: 

It seems that the Government Forester compiles and 
proposes to compile from time to time Forest Service in- 
formation consisting of brief statements of facts, collected 
by and available in that Service, upon the general subject 
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of forestry, the general work of the Forest Service, and 
the specific subjects for which investigations, tests, and 
other studies by the Forest Service are authorized by the 
agricultural appropriation act of May 23, 1908 (35 Stat. 
259), containing these provisions among others: “ To en- 
able the Secretary of Agriculture to experiment and to make 
and continue investigations and report on forestry, * * * 
to collate, digest, report, illustrate, and print the results of 
experiments and investigations made by the Forest Serv- 
ice.” Typical statements of such information submitted 
with your letter relate to the forest policies of the South 
American republics, their timber and fruit trees, the culti- 
vation of the olive and the orange; to the paper beech and 
its use in industries; the forest areas of Porto Rico and 
the plans for putting the same under national administra- 
tion; the commercial and profitable use of the white fir of 
the Pacific coast; the facts relating to the advantageous 
introduction of foreign species of trees, etc. 

It is proposed to distribute such statements in type- 
written form, not only to the chiefs of the Forest Service 
division stationed in Washington, and by mail under frank 
to inspectors and supervisors in the field, but also to State 
foresters and agricultural and forestry institutions, to in- 
dividuals interested in such matters, and to newspapers and 
magazines, including trade journals, especially interested 
in forestry, and to writers for the newspaper and periodical 
press who request or are interested in the information. 

Your inquiry is whether the Forester may lawfully dis- 
tribute information to the individuals and bodies enumer- 
ated, in the manner set forth. You also ask whether, “if 
a single newspaper or magazine writer or publisher re- 
quests an article or information for use by him in the 
preparation of an article, may such information be law- 
fully sent to the inquirer in the form of a letter? ” 

Section 520, Revised Statutes, provides: 

“ There shall be at the seat of government a Department 
of Agriculture, the general design and duties of which 
shall be to acquire and diffuse among the people of the 
United States useful information on subjects connected 
with agriculture, in the most general and comprehensive 
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sense of that word, and to procure, propagate, and dis- 
tribute among the people new and valuable seeds and 
plants.” | 

The appropriation act of 1908, above referred to, con- 
tains the following provision (p. 259) : 

* Provided further, That no part of this appropriation 
shall be paid or used for the purpose of paying for in 
whole or in part the preparation or publication of any 
newspaper or magazine article, but this shall not prevent 
the giving out to all persons without discrimination, in- 
cluding newspaper and magazine writers and publishers, 
of any facts or official information of value to the public.” 

You express the view that in distributing such informa- 
tion as is compiled and sent out by the Forest Service, 
especially to persons engaged in the practice or study of 
forestry, and generally to the public at large through the 
newspapers and magazines, you are fulfilling the primary 
and fundamental duty imposed upon the Department of 
Agriculture by the section of the Revised Statutes above 
quoted. Information thus given out will be accompanied 
by a notice that it 1s sent in accordance with the proviso 
to the appropriation act of 1908 just cited. There will 
therefore be no discrimination; and you say, further, that 
no money will be paid on this account to any newspaper 
or magazine or to any newspaper or magazine writer or 
publisher, or to any person not regularly employed in the 
Forest Service. Obviously, such information as has been 
collated and distributed heretofore and will continue to be 
sent out is of value to the public, and-.certainly your de- 
termination that it is so, as head of the Department of 
Agriculture, is conclusive. Under this state of facts I can 
see no reason to doubt that your conception of your official 
duty in this respect is legally correct, and that the Forester 
may lawfully distribute information as proposed; and I am 
also of opinion that information requested by a newspaper 
or magazine writer or publisher may lawfully be sent in 
the form of a letter. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SEcRETARY OF AGRICULTURE. 


4 Mexico—E«tradition—Detention of Criminals. 


TREATY WITH MEXICO—DETENTION OF CRIMINALS FOR 
EXTRADITION. 


The forty days during which a prisoner may be detained under the 
terms of Article X of the treaty of February 22, 1899 (31 Stat. 
1825), with Mexico, “to await the production of the documents 
upon which the claim for extradition is founded,’ must be con- 
sidered as meaning forty days prior to the production of the docu- 
ments to the State Department in the United States, or‘to the 
corresponding branch of the Mexican Government; and if such 
documents are thus produced within the forty days, the sus- 
pected criminal has no absolute right or release under the treaty, 
but may be detained for a reasonable additional period to afford 
time for an investigation into his probable guilt or innocence. 

If one construction of a treaty assures a reasonable opportunity for 
each Government to furnish the other the proofs necessary to 
justify the continued detention of suspected criminals, while 
another construction facilitates the escape of fugitives from 
justice and tends to impede the punishment of crime, the former 
is to be preferred in the absence of compelling words to the 
contrary. 

DEPARTMENT OF JUSTICE, 
July 10, 1908. 

Sir: Your note of April 17 transmits a note from the 
Mexican embassy of the 3d ultimo, requesting a ruling by 
this Government upon the meaning of that part of Article 
X of the extradition treaty of 1899, which specifies the 
period during which fugitives shall be detained pending 
the production of the documents necessary for the hearing 
and determination of a demand for extradition; and you 
request my opinion on this question because of its im- 
portance and because of the desirability of uniformity of 
interpretation on the part of both Governments. _ 

Article X of the treaty of extradition with Mexico of 
February 22, 1899 (31 Stat. 1818, 1825), provides: 

‘On being informed by telegraph or otherwise, through 
the diplomatic channel, that a warrant has been issued by 
competent authority for the arrest of a fugitive criminal 
charged with any of the crimes enumerated in the fore- 
going articles of this treaty, and on being assured from the 
same source that a requisition for the surrender of such 
criminal is about to be made accompanied by such war- 
rant and duly authenticated depositions or copies thereof 
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in support of the charge, each Government shall endeavor 
to procure the provisional arrest of such criminal and to 
keep him in safe custody for such time as may be prac- 
ticable, not exceeding forty days, to await the production 
of the documents upon which the claim for extradition is 
founded.” 


Under this article the time elapsing between provisional 
arrest and final surrender to the demanding Government 1s 
to be divided into three parts—the period between arrest 
and production of documents, that between production of 
documents and committal for surrender, and that between 
committal and actual surrender to the officials or agents of 
the demanding Government. The precise question raised 
by the Mexican note relates to the first period and is 
whether the treaty requirements as to the forty days’ de- 
tention are met by production of the necessary extradition 
documents to the respective State Departments of the two 
Governments within the forty days specified. 

It appears that the accustomed course, in general, under 
our extradition treaties with foreign nations 1s for the for- 
elgn Government to submit its papers through its proper 
officer directly to the extradition magistrate, and then, if 
the fugitive 1s committed for surrender, the papers are 
forwarded by the magistrate to the State Department for 
examination and approval. Ordinarily, then, this is the 
first point at which the State Department bears an official 
relation to the documents and evidence upon which the 
extradition of the alleged fugitive 1s sought. In the case 
of Mexico, however, the procedure and practice actually 
followed has been different, and it has been the uniform 
practice for the Mexican diplomatic authorities to submit 
their papers first to the State Department, and the papers 
are then returned to the Mexican embassy without formal 
action at that stage, with the suggestion that the embassy 
forward them at once to the extradition magistrate; and 
on its part the Mexican Government has always held that 
the production of our papers within forty days to its for- 
eign office satisfies the provisions of the treaty. The ques- 
tion is practically important because, in view of the long 
distances and limited facilities for communication with 
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Mexico, it would often be difficult, or even impossible, to 
transmit the papers through the diplomatic channels to 
the respective State Departments and thence to the extra- 
dition magistrate in some outlying district, all within forty 
days. It must then be considered whether the language 
of the treaty justifies the view that the production of pa- 
pers contemplated by the treaty is production to the re- 
spective foreign offices, for if so, production to the State 
Department of this Government in the case of a demand for 
extradition by the Government of Mexico within forty 
days is sufficient. 

It will be noted that Article X provides that the infor- 
mation regarding the issuance of a warrant by competent 
authority shall be conveyed “ through the diplomatic chan- 
nel,” and that the Government thus addressed, “ on being 
assured from the same source that a requisition for the 
surrender of such criminal is about to be made, * * * 
shall endeavor to procure the provisional arrest of such 
criminal,” etc. This language seems to contemplate that 
the whole course of proceeding up to the production of the 
documents is between the two Governments, and the refer- 
ence to “the diplomatic channel” points to the foreign 
offices of the two Governments. I understand the Mexican 
Government has always held that production of our papers 
within forty days to its foreign office satisfies the provisions 
of the treaty, and its present practice is in accordance with 
this view, and, as above stated, the existing conditions in 
Mexico make it difficult, if not impossible, to transmit the 
papers through the diplomatic channel to the Mexican ex- 
tradition magistrate in an outlying district within forty 
days. The purpose of this treaty is the highly salutary one 
of securing the arrest and punishment of lawbreakers and 
dangerous members of the community. It should be so 
construed, in my opinion, as to give effect to this purpose. 
Moreover, it must be supposed that the two Governments 
acted and agreed together with the peculiar conditions 
existing in Mexico present to the minds of both. If one 
construction assures a reasonable opportunity for each Gov- 
ernment to furnish the other the proofs necessary to jus- 
tify the continued detention of suspected criminals, while 
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another construction facilitates the escape of fugitives from 
justice and tends to impede the punishment of crime, the 
former should certainly be preferred in the absence of com- 
pelling words to the contrary. 

I find no such words here. The prisoner is to be detained 
“not exceeding forty days” for a specified purpose, namely, 
“to await the production of the documents upon which the 
claim for extradition is founded.” To whom must these 
“documents” be “produced?” The treaty does not say 
“ production to the prisoner” nor “ production to the com- 
mitting magistrate,” and I see no sufficient reason why 
either set of words should be read into it. When the “ doc- 
uments” are submitted to the foreign office of the Govern- 
ment detaining the suspected criminal, there is certainly a 
“production” of them which satisfies the words of the 
treaty, and I think this also satisfies the intent and guards 
against the mischief which it 1s reasonable to suppose was 
apprehended by the two Governments. The Government 
receiving these documents can then see whether the charge 
against the prisoner it holds is serious and apparently sus- 
tained by evidence, and with this knowledge it can deter- 
mine whether it will or will not prolong his detention. 
Doubtless the result of this interpretation is that the per- 
son under arrest may be detained for more than the forty 
days mentioned in the article, but the object of this limita- 
tion was, In my opinion, to compel reasonable diligence on 
the part of the Government seeking the extradition, and 
not to enable the person in custody to escape before the 
Government in question, however diligent, could furnish 
proofs of his probable guilt. 

In view of the foregoing considerations, I have the honor 
to advise you that, in my opinion, the forty days during 
which the prisoner may be detained under the terms of this 
treaty “to await the production of the documents upon 
which the claim for extradition is founded ” must be con- 
sidered as meaning forty days prior to the production of 
the documents to the State Department in the United States 
or the corresponding branch of the Mexican Government, 
and if the said documents are thus produced within forty 
days, the suspected criminal has no absolute right of release 
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under the terms of the treaty, but may be detained for a 
reasonable additional period to afford time for an investi- 
gation into his probable guilt or innocence. 
I remain, my dear sir, 
Yours, very respectfully, 


CHARLES J. BONAPARTE. 


The SECRETARY OF STATE. 


OFFICERS OF REVENUE-CUTTER SERVICE—CIVIL WAR 
SERVICE—RETIREMENT. 


Officers of the Revenue-Cutter Service who during the civil war 
served upon vessels of that Service which were armed, manned, 
and equipped as were naval vessels and were engaged in con- 
junction with the Navy in hostile operations against the enemy, 
“served in the naval forces of the United States” within the 
meaning of section 5 of the act of April 16, 1908 (35 Stat. 62), 
and upon retirement are entitled to have the rank and to receive 
three-fourths of the duty pay and increase of the next higher 
grade to that held by them at the time of retirement. 

The mere fact that an officer of the Revenue-Cutter Service was in 
that Service during the civil war would not be sufficient to estab- 
lish that he had “ served during the civil war in the land or naval 
forces”? if the location and character of his services were such 
that he did and could have done nothing more during the time of 
the civil war than he would bave done in time of peace. 

If, however, the location of his vessel and the consequent range of 
his duties were such that he necessarily filled a place which must 
or would probably have been otherwise assigned to some other 
public armed force, then the fact that he did not take part in any 
engagement or actual conflict with the enemy will not deprive 
him of the benefits of the act of 1908. 


DEPARTMENT OF JUSTICE, 
July 10, 1908. 


Sir: In your letter of May 19, 1908, you ask my opinion, 
in substance, whether those officers who in the civil war 
served upon vessels in the Revenue-Cutter Service, while 
engaged in conjunction with the Navy in hostile opera- 
tions are entitled to the benefits of section 5 of the act of 
April 16, 1908 (85 Stat. 62), which provides: 

“That any officer of the Revenue-Cutter Service with 
a creditable record who served during the civil war in the 
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land or naval forces of the United States shall, when re- 
tired, have the rank and receive three-fourths of the duty 
pay and increase of the next higher grade; and the provi- 
sions of this section shall apply to officers of the said Serv- 
ice now on the retired list.” 


You state, generally, the purpose, situation, and services 
of those vessels in the civil war, as follows: 

“The records of this Department show the following as 
to the character of the duty performed by the vessels of 
the Revenue-Cutter Service during the period in question: 
They were, at the opening of hostilities in 1861, armed, 
manned, and equipped as were naval vessels of like size, 
and maintained on that footing throughout the war. They 
were a force available for emergencies or for any necessary 
military duty within their respective spheres of operation. 
Their crews were enlisted for a term of one year, and were 
required to take an oath upon enlistment; desertion 
operated as a bar to reentering the Service or enlisting in 
the Navy, and worked forfeiture of all pay and allowances 
due at the date of desertion, the conditions being in these 
features similar to those governing in the Navy. 

“While, however, these vessels were thus a constant 
factor in military and naval operations, their stations and 
the limits of the territory which they were expected to 
cover in their cruising were determined by the exigencies 
of the service required of them by the Treasury Depart- 
ment. But within this hmitation they were free, and were 
expected to act in harmony and, as necessity arose, in con- 
junction with the Army and Navy, and to engage in hostile 
demonstrations independently, which was whenever occa- 
sion required or opportunity offered: in a few instances 
engaged exclusively, or even ordinarily, in the performance 
of duties pertaining to military or naval operations, or 
such as are usually performed by naval vessels in time of 
war, but in the absence of necessity for such operations 
they were attending to their regular duties as revenue cut- 
ters, the two classes of interests—those pertaining to the 
protection of the customs revenue and those pertaining to 
military and naval operations—being so closely interwoven 
as to be practically inseparable. The latter operations 
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were, however, at all times regarded as of primary 1m- 
portance, and when the exigencies of the two interests or 
duties demanded coincident service, received the first con- 
sideration and attention, and the fact that they were ordi- 
narily performing duty as revenue cutters did not detract 
from their character as armed vessels, but added to their 
efficiency in that respect, because they were therefore al- 
ways ready for prompt response in case of emergency.” 


You further specify with some detail some of the serv- 
ices of several of the vessels thus occupied. 

It is my opinion that, under these circumstances, the 
vessels referred to, with their officers and men, while per- 
forming duties appropriate to naval forces and constitut- 
ing acts of hostility toward the public enemy, “ served in 
the naval forces of the United States” within the mean- 
ing of the section referred to. The work of these vessels 
and their crews, as stated in your letter, contributed d1- 
rectly to the success of the arms of the United States in 
the war then in progress. ‘They were equipped to capture 
or destroy, and in several instances contributed to the cap- 
ture or destruction of hostile vessels or fortifications. If 
any of their personnel had fallen into the hands of the 
enemy they would clearly have been entitled to the status 
of prisoners of war, and the vessels constituted an addi- 
tion to the armed forces of the Government, obviating the 
necessity which would otherwise probably have existed of 
employing vessels of the Navy to do the work which they 
did. It seems to me quite clear that the intention of the 
Congress was to place all those officers who actually took 
part in the civil war upon the same footing with respect 
to the benefits of retirement with the incidents of a higher 
grade, whatever may have been the designation or tech- 
nical character of the public armed force to which they 
respectively belong. To give effect to this purpose, I think, 
the act approved April 16, 1908, should be construed as 
applicable to all officers of the Revenue-Cutter Service who 
were engaged in hostilities against the public enemy during 
the time mentioned, under the conditions of service set 
forth generally in your letter. 
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I am not to be understood, however, as holding that, if 
the location and character of their service were such that 
they did and could do nothing more during the time of the 
civil war than they would have done in time of peace, the 
mere fact that any of the officers in question were at that 
time in the Revenue-Cutter Service would be sufficient to 
establish that they had served during the civil war in the 
land or naval forces of the United States. The Revenue- 
Cutter Service, although a part of the public armed forces 
of the United States, and in time of war capable of assum- 
ing a military character, was not at that time strictly and 
necessarily a military service, and 1f the duties which any 
of these officers were called upon to discharge during the 
war were evidently and necessarily only such duties as 
they would have had to discharge in any event, whether 
there had been a war or not, [ do not think their forming 
a part of the Service amounted to taking part in the war. 
The keeper of a light-house on the Maine coast might have 
incidently rendered a service of great utility by imsuring 
the safety of some important vessel of our Navy, but this 
would not constitute a direct participation on his part in 
the work of suppressing the rebellion. In hke manner 
those officers of the Revenue-Cutter Service who merely 
aided in assuring the collection of the public revenues and 
in discharging the normal and customary duties of the 
force, although they may have indirectly contributed to 
the military success of the Government, can not, in my 
opinion, be fairly regarded as having served in the war. 
If, however, the location of their vessels and the conse- 
quent range of their duties were such that they necessarily 
filled a place which must or would probably have been 
otherwise assigned to some other publie armed force, then 
the fact that they did not take part in any engagement or 
actual conflict with the enemy will not deprive them of the 
benefits of the act of April 16. 1908. 

I remain, sir, 
Yours, most respectfully, 


CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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FILIPINOS—NATURALIZATION—HOMESTEAD LAWS. 


Section 30 of the act of June 29, 1906 (34 Stat. 606), provides for 
the naturalization of native Filipinos owing permanent allegiance 
to the United States, who are residents of one of the States or 
Territories of the United States. 

Such persons must make, or must have made, since the passage of 
the act of June 29, 1906 (34 Stat. 596, 606), the declaration of 
his intention to become a citizen, required by section 30 of that 
act, at least two years before his application for naturaliza- 
tion, and must have resided five years within one of the insular 
possessions of the United States. 

DEPARTMENT OF JUSTICE, 
July 10, 1908. 

Sir: The questions presented in your note of June 30, 
1908, to which I have the honor to respond, are, in sub- 
stance, whether under the act of June 29, 1906 (34 Stat. 
596, 606), a native Filipino owing permanent allegiance to 
the United States, who is a resident of one of the States, 
can become, by naturalization, a citizen of the United 
States, so as to entitle him to the benefits conferred upon — 
citizens of the United States and those who have declared 
their intention to become such, by the acts providing for 
preemption and homestead entries of the public lands, and, 
if so, what steps are necessary thereto. 

The naturalization law, as it stood at the passage of the 
above act of 1906, provided (section 2169, Revised Stat- 
utes) that— 

“The provisions of this Title shall apply to aliens [being 
free white persons, and to aliens| of African nativity and 
to persons of African descent.” 


This is the present law, except as modified by section 30 
of that act. This section seems to have been framed ex- 
pressly for the people of our insular possessions, who are 
there accurately described and to whom alone the section 
can refer. It is as follows: 

‘* That all the applicable provisions of the naturalization 
laws of the United States shall apply to and be held to au- 
thorize the admission to citizenship of all persons not citi- 
zens who owe permanent allegiance to the United States 
and who may become residents of any State or organized 
Territory of the United States, with the following modifi- 
cations; The applicant shall not be required to renounce 
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allegiance to any foreign sovereignty; he shall make his 
declaration of intention to become a citizen of the United 
States at least two years prior to his admission; and resi- 
dence within the jurisdiction of the United States, owing 
such permanent allegiance, shall be regarded as residence 
within the United States within the meaning of the five 
years’ residence clause of the existing law.” 


This describes exactly the status of inhabitants of the 
Philippine Islands. They are not aliens, for they are not 
subjects of, and do not owe allegiance to, any foreign sov- 
erelonty. They are not citizens, yet they “ owe permanent 
allegiance to the United States,” since they owe and can 
owe it to no other sovereignty. The applicant is not to be 
required to renounce allegiance to any foreign sovereignty, 
because he owes none. 

It is my opinion that this section authorizes the naturali- 
zation of the persons to whom you refer, they being resi- 
dents of one of the States or Territories of the United 
States. 

Your further question is as to the steps to be taken by a 
Filipino thus resident in order to secure such naturaliza- 
tion. 

The law, before the act of 1906, excluded Filipinos from 
the right of naturalization, and therefore all proceedings 
to that end must have been taken after the passage of that 
act and according to its provisions; and a declaration pre- 
viously made of intention to become a citizen, being unau- 
thorized by any law when made, was and is of no force or 
efficacy and will not serve as the preliminary declaration 
required by the present statute. 

All persons intending to become naturalized under sec- 
tion 30 of the act of June 29, 1906 (34 Stat. 606), must 
make, or must have made, since its passage, the declaration 
there required of intention to become a citizen at least two 
years before their application for naturalization. Then 
five years’ residence in any of our insular possessions will 
be, under that section, a compliance with the clause requir- 
ing five years’ residence in the United States. 


Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR. 
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ARMY OFFICERS—RETIREMENT—INCAPACITY—COURT- 
MARTIAL. 


An Officer of the Army found by a retiring board, duly organized 
and convened, to be ‘‘incapable of performing the duties of his 
office,” may be, and ought to be, retired in accordance with the 
provisions of sections 1245 to 1252, Revised Statutes, without 
regard to the causes which may have led to such incapacity on 
his part. 

To be “incapable,” within the meaning of the law, the officer must 
be either no longer responsible for his own actions or subject to 
infirmities or disabilities which make the reasonable fulfillment 
of his military duties impossible for him, notwithstanding an 
honest desire and firm purpose on his part to fully discharge them. 

An officer of the Army can not be. retired for incapacity, under the 
provisions of law, if he can properly be brought to trial by court- 
martial for the same acts or omissions which are alleged as 
evidence of the incapacity justifying his retirement. 

Even though such officer display impatience or irritability, imper- 
fect control of his temper, indolence, indecision, and want of alert- 
ness in the performance of his duties to such an extent as to de- 
stroy or greatly impair his usefulness as an officer, he does not 
thereby necessarily become incapable of discharging his duties in 
such a sense as to justify his retirement. 

The punishment of an officer of the Army for willful failure to 
discharge his duty can not be legally effected through the agency 
of a retiring board. 


DEPARTMENT OF JUSTICE, 
July 10, 1908. 

Sir: I have the honor to acknowledge the receipt of 
your letter of the 3d instant, in which you request— 

“An expression of opinion * * * as to whether an 
officer comes within the operation of the statutes governing 
retirement for disability, who is found, by a retiring board, 
to be “incapable of performing the duties of his office,” 
such incapacity being the result of * *™ * infirmity of 
temper, of a gradual but serious loss of self-control, of im- 
patience or irritability while exercising the functions of 
his office and in dealing with the officers and enlisted men 
in his command, of physical or mental deterioration due 
to indolence, excesses in eating and drinking, to impair- 
ment of vigor, or to indecision and want of alertness in 
the performance of the duties with which he is habitually 
charged by law and regulations.” 
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The sections of the Revised Statutes to which you call 
my attention, and which seem to embody the statutory law 
on the subject, are as follows: 

“Sec. 1245. When any officer hus become incapable of - 
performing the duties of his office, he shall be either retired 
from active service, or wholly retired from the service, 
by the President, as hereinafter provided. 

“Sec. 1246. The Secretary of War, under the direction 
of the President, shall, from time to time, assemble an 
army retiring board, consisting of not more than nine nor 
less than five officers, two-fifths of whom shall be selected 
from the Medical Corps. The board, excepting the officers 
selected from the Medical Corps, shall be composed, as far 
as may be, of seniors in rank to the officer whose disability 
is inquired of. 

“Sec. 1247. The members of said board shall be sworn 
in every case to discharge their duties honestly and im- 
partially. 

“Sec. 1248. A retiring board may inquire into and deter- 
mine the facts touching the nature and occasion of the dis- 
ability of any officer who appears to be incapable of per- 
forming the duties of his office, and shall have such powers 
of a court-martial and of a court of inquiry as may be 
necessary for that purpose. 

“ Sec. 1249. When the board finds an officer incapacitated 
for active service, it shall also find and report the cause 
which, in its judgment, has produced his incapacity, and 
whether such cause 1s an Incident of service. 

“Sec. 1250. The proceedings and decision of the board 
shall be transmitted to the Secretary of War, and shall be 
laid by him before the President for his approval or dis- 
approval and orders in the case. 

“Sec. 1251. When a retiring board finds that an officer 
is incapacitated for active service, and that his incapacity 
is the result of an incident of service, and such decision is 
approved by the President, said officer shall be retired from 
active service and placed on the list of retired officers. 

“Sec. 1252. When the board finds that an officer 1s in- 
capacitated for active service, and that his incapacity 1s 
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not the result of any incident of service, and its decision 
is approved by the President, the officer shall be retired 
from active service, or wholly retired from the service, as 
the President may determine. The names of officers wholly 
retired from the service shall be omitted from the Army 
Register.” 


So far as I am informed, there is no authority on the 
subject except the decisions of the Judge-Advocate-General 
of the Army, mentioned in your letter. It was held by that 
official, in 1886, that— 

‘“ An officer may, in the discretion of the President, legally 
be retired by reason of an incapacity resulting from habi- 
tual drunkenness.” (Sec. 2196; Dig. Op. J. A. G.) 

Again it was held, in 1889: 

“ That the law contemplated an existing and not a purely 
prospective and contingent incapacity; and that an in- 
quiry into an officer’s general efficiency could be pertinent 
only in so far as it could be regarded as going to show that 
his inefficiency, if found, was the result of an impairment 
of health.” (Sec. 2204, /d.) 

And a further opinion was given, in 1890, to the effect 
that— 

“The ‘cause’ of ‘incapacity ’ intended in section 1249, 
Revised Statutes, was a physical cause; that moral obliquity 
was not had in view; and that the matter of the financial 
integrity of the ofhcer was beyond the jurisdiction. of the 
board. So, held that the board was not authorized to recom- 
mend the retirement of an officer because he did not pay 
his debts. Held, also, that the inability of a disbursing ofh- 
cer to furnish a bond when duly required to do so was not 
sufficient ground for his retirement.” (Sec. 2203, /0.) 


While none of these opinions of the Judge-Advocate- 
General touch the precise question embodied in your re- 
quest, they are entirely consistent with the principles which 
must, in my opinion, determine the answer to that question. 

The provisions of law regulating the retirement of offi- 
cers are in no sense disciplinary or punitive in their pur- 
pose. The officer under inquiry may have become “ in- 


capable of performing the duties of his office” by reason 
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of causes resulting from a most brilliant and meritorious 
service on his part, and yet he would, under such circum- 
stances, be none the less liable to retirement under the pro- 
visions of section 1251. The punishment of officers for 
willful failure to discharge their duty can not be legally 
effected through the agency of a retiring board; and in 
dealing with questions of this character, as in all problems 
connected with crime and its punishment, the law assumes 
the freedom of the human will in a person compos mentis 
and legally responsible for his actions. The distinction 
material to be drawn in such cases Is indicated by the cir- 
cumstances in the first of the three decisions of the Judge- 
Advocate-General above cited. An officer could not be 
legally retired under the provisions of law hereinbefore 
- cited merely because he frequently or even habitually be- 
came intoxicated, although such intoxication might, while 
it lasted, incapacitate him to discharge his duties. Inas- 
much as the excessive drinking of alcoholic beverages which 
led to this condition of intoxication was in each instance 
a voluntary act on his part, he would be properly subject 
to the punishment prescribed by military law as adminis- 
tered by courts-martial for these excesses. If, however, as 
a result of such excesses, his bodily and mental faculties 
had become seriously and permanently impaired, then, even 
if the habits of intemperance had ceased, he would be prop- 
erly subject to retirement under the provisions of section 
1252. With respect to the officers of the Navy, the law 
(sec. 1456, Rev. Stat.) provides expressly that 

“No officer of the Navy shall be placed on the retired hst 
because of misconduct; but he shall be brought to trial by 
court-martial for such misconduct.” 

And I think there is no doubt that the same principle 
must be recognized in the construction relating to the 
Army. 

It follows from what I have just said that, in my opinion, 
an officer can not be retired under the provisions of law 
above set forth if he could have been properly brought to 
trial by court-martial for the same acts or omissions which 
are alleged as evidence of the incapacity Justifying his re- 
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tirement. If he displays impatience or irritability, imper- 
fect control of his temper, indolence, indecision, and want 
of alertness to such an extent as to destroy or gravely im- 
pair his usefulness, it would seem almost, indeed quite, 1n- 
credible that he should not have been guilty of some breach 
of the Articles of War. If his excesses in eating and drink- 
ing have been sufficient to incapacitate him for the dis- 
charge of his duties, this may constitute a clearly appro- 
priate ground for disciplinary action, but, inasmuch as 
these indiscretions are evidently voluntary on his part, they 
can not‘of themselves constitute an incapacity justifying 
retirement. Of course if a process of mental deterioration 
due to the causes above mentioned has culminated in a 
mild form of insanity, or if excessive self-indulgence and 
disregard of the laws of health have produced such mala- 
dies as make it impossible for the officer in question prop- 
erly to discharge his duties, the incapacity justifying his 
retirement would exist, and the causes leading to such in- 
capacity would be immaterial; but except in so extreme a 
case as I have supposed, it is my opinion that the officer 
might have all the infirmities and undesirable habits men- 
tioned in your letter and yet not be incapable of discharg- 
ing his duties in the sense contemplated by the law as jus- 
tifying his retirement. 

It is to be remembered that the incapacity to discharge 
his duties contemplated by the statute 1s not an incapacity 
to discharge them as well as they ought, theoretically, to be 
discharged, or as well as they are discharged by officers 
generally of the same rank and intrusted with similar du- 
ties. The law does not say that he must be incapable of 
performing his duties well, but that he must be incapable 
of performing them at all, or, in other words, he must be 
unable to so perform them as to reasonably fulfill the pur- 
poses of his employment. <A person having the infirmities _ 
of temper and the mental and bodily characteristics de- 
scribed in your letter might readily be a very undesirable 
superior, colleague, or subordinate, and might severely tax 
the patience of other members of the service necessarily 
brought into contact with him in the discharge of their 
military duties, but 1t would not follow from these facts 
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that he was incapable of discharging his duties. A more 
reasonable inference would be, perhaps, that he was un- 
willing to discharge them properly, and therefore that he 
was a suitable subject for the appropriate military dis- 
cipline. 

Answering your question in its terms, I give as my opin- 
ion that an officer found by a retiring board, duly organ- 
ized and convened, to be “incapable of performing the 
duties of his office’ may be, and ought to be, retired in ac- 
cordance with the provisions of sections 1245 to 1252, in- 
clusive, of the Revised Statutes, without regard to the 
causes which may have led to such incapacity on his part ; 
but that to be “incapable” in the language of the law, he 
must be either no longer responsible for his own actions or 
subject to infirmities or disabilities which make the reason- 
able fulfillment of his military duties impossible for him, 
notwithstanding an earnest desire and firm purpose on his 
part to fully discharge them. 

I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF War. 


PANAMA RAILROAD COMPANY—ANNUAL PAYMENT OF 
250,000 FOR ITS CONCESSION. 


A claim made by the appropriate officers of the United States upon 
the officers of the Panama Railroad Company for the $250,000 
per annum which that company agreed to pay the Republic of 
Colombia for its concession would, of itself, imply a recognition 
by the United States Government of the agreement previously 
entered into by the railroad company as regards its concession 
and would render any formal reaffirmation thereof on the part 
of the United States unnecessary. 

When a new sovereign succeeds to the rights of one dispossessed of 
a territory in which concessions of a public character have been 
granted, it must be presumed, in the absence of express action on 
its part indicating unmistakably a contrary intention, to adopt 
and ratify the acts of. its predecessor in respect thereto. 

The party entering into such a contract can not rightfully repudiate 
the terms of such concessions and thus release itself from the 
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obligations imposed upon it by such existing contracts, merely 
because the sovereign with whom it contracted has been, through 
the vicissitudes of war or revolution, or as the result of a treaty 
of cession, succeeded by a different sovereign. 

Any individual or corporation dealing with a sovereign power does 
So with notice of all the necessary incidents of sovereignty, 
among which is the possibility that its sovereign power over the 
territory to which the contract relates may be transferred to 
another. 

The substitution of the United States in the several powers and 
rights held successively by New Grenada, Colombia, and Panama 
by reason of contractual relations with the Panama Railroad 
Company, or its predecessors in title, does not of itself affect the 
rights of the sovereign power of the United States under such 
contract, or make a formal reaffirmation of such rights on the part 
of the latter necessary. 

The action of the United States with regard to this railroad com- 
pany amounts to a recognition of the previously existing con- 
tractual relations, which, of itself, would supply the place of a 
formal reaffirmation, if the same were necessary. 

If the obligation of the railroad company to make the annual pay- 
ment was made dependent upon the observance by the sovereign 
power of those agreements to be fulfilled by it and contained in 
the contract in question, then a failure on its part in this regard 
releases the railroad company from any obligation to pay the 
money. 

If, however, such agreements are independent, then the failure of 
the sovereign power to observe such agreement, although it may, 
at least in theory, give a right of action to recover damages for 
such failure, does not affect the duty of the railroad company to 
perform its part of the contract. 

The agreement of the Colombian Government not to establish an- 
other railroad, being in derogation of its rights of sovereignty, is 
to be strictly construed, and can not be reasonably extended to a 
prohibition against permitting the establishment of a pipe line. 

When the construction of the Panama Canal shall have caused in- 
jury to the business of the Panama Railroad, it would seem clear 
that the latter corporation would have, under Article 2 of its 
agreement with the Republic of Colombia, a legal right to a 
reasonable indemnity. 

The agreement to indemnify the railroad from loss of business . 
through the construction of the canal amounts to an altogether 
independent covenant, and a breach thereof in no way affects 
the duty of the railroad to pay the $250,000 per annum. The 
same is true with respect to the provision in Article 5 granting to 
the railroad company the exclusive right to establish carriage 
roads across the Isthmus, | 
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Assuming that the government of the Canal Zone, by authority of 
the President, has promulgated regulations controlling and direct- 
ing the use of the ports and that this is in derogation of section 
1 of Article 6 of the agreement with the Colombian Government, 
there is nothing to show that the assumption of this duty has in- 
volved the railroad company in pecuniary loss, and there is no 
relation between the right of the railroad to regulate the ports 
under Colombian sovereignty and its obligation to pay $250,000 
annually for the privileges granted. 

If the United States made the abandonment, as agent of the rail- 
road company, of the 78,357 hectares of vacant land granted by 
section 3, Article 9, of the concession, the act was either ineffective 
or else authorized by the company; and in either case, it evidently 
could not constitute a violation of the contract made by the United 
States with the railroad company through its assumption of the 
obligations of the previous sovereigns, as expressed in their con- 
cessions, 

Even if it be conceded that Article 8 of the treaty might form the 
basis of a just claim for indemnity by the railroad, it could not 
release the railroad from the payment of the annual stipend. 

Officers of the railroad company are not, by virtue of that fact, 
officers of the United States; but they are bound to protect the 
interests of the United States to the same extent that officers of 
a corporation are bound to protect the interests of its stock- 
holders, and the Government of the United States can not over- 
look the fact that in dealing with the railroad it is dealing with 
its own property. 


DEPARTMENT OF JUSTICE, 
July 24, 1908. 


Sir: I have the honor to acknowledge the receipt of your 
letter of April 25, in which you ask me for an expression of 
opinion on the following two questions: 

“ First, whether the $250,000 per annum which the Pan- 
ama Railroad Company agreed to pay the Republic of 
Colombia as the price of its concession, in view of the fact 
that the railroad companv’'s original concession has neither 
been formally reaffirmed since the United States succeeded 
to the sovereignity of the territory to which that conces- 
sion related, nor adhered to in substance upon the part of 
the United States, is an enforceable claim payable to the 
United States; and whether the railroad company may not, 
in view of that fact. insist upon a modification of the terms 
of the original contract of concession ? 
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“ Second, whether a modification of the contract of con- 
cession between the Republic of Colombia and the Panama 
Railroad Company may be effected by the executive branch 
of the Government of the United States? ” 

In the letter of Mr. Richard Reid Rogers, general coun- 
sel for the Panama Railroad Company, which you inclose, 
some facts are stated at length to show the practical im- 
portance of these questions, notwithstanding the ownership 
by the United States of the entire capital stock of the 
Panama Railroad Company. Mr. Rogers suggests that, in 
passing upon these questions, the last-mentioned circum- 
stance should be “ overlooked,” and the railroad company 
“treated as a separate and independent legal entity.” For 
the purpose of a reply to your questions I will adopt this 
suggestion, although, as hereafter appears, there is at least 
one aspect of the problem in which the Government owner- 
ship of the railroad stock is, in mv opinion, material. You 
state in the first question as a “ fact” that “the railroad 
company’s original concession has neither been formally 
reaffirmed since the United States succeeded to the sov- 
ereignty of the territory to which that concession related, 
nor adhered to in substance on the part of the United 
States.” It 1s obvious that both of these statements may in- 
volve, in some measure, conclusions of law, and an examina- 
tion of the facts set forth in Mr. Rogers’s letter, and in the 
report of Mr. Joseph L. Bristow, special Panama Railroad 
Commissioner, to the Secretary of War, bearing date June 
94, 1905, kindly furnished by you to me, at my request, 
leads me to the conclusion that such is the case with regard 
to both of them in the present instance. It is true that the 
United States has never, by any act of Congress, proclama- 
tion of the President, or other public declaration of the like 
nature, avowed its intention of recognizing and respecting 
the rights of the Panama Railroad Company, under the 
several concessions granted to that corporation by previous 
sovereigns of the territory where it is located, but the facts © 
stated in Mr. Rogers’s letter show that the United States, 
through officers duly authorized to take such action, has 
dealt with the railroad company as an existing corporation, 
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and demanded of it compliance with some or all of the ob- 
ligations it had assumed i its contract with the said pre- 
vious sovereigns, and I feel justified in inferring from the 
seid letter, and, indeed from the terms of your inquiry, that 
the appropriate officers have claimed from the company this 
very sum of $250,000 per annum, to which your question 
relates. Such a claim would, of itself, imply a recognition 
by our Government of the contracts previously entered into 
by the railroad company, and would render, in my judg- 
ment, any formal reaffirmation of the company’s concession 
unnecessary on its part. 

Independently, however, of these considerations, I think 
it is clear that, when a new sovereign succeeds to the rights 
of one disposessed of a territory in which concessions of 
this character have been granted, it must be presumed, in 
the absence of express action on its part indicating unmis- 
takably a contrary intention to adopt and ratify such acts 
of its predecessor, and I can not assent to the proposition 
that the other party to the concession or contract has a right 
to repudiate its terms and thus release itself from the obli- 
gations imposed on it by its existing contracts, merely be- 
cause the sovereign. with whom it contracted has been, 
through the vicissitudes of war or revolution, or as the 
result of a treaty of cession, succeeded by a different sov- 
ereign in the territory to which these particular contracts 
relate. In my opinion any individual or corporation deal- 
ing with a sovereign power does so with notice of all the 
necessary incidents of its sovereignty, and among these is 
the possibility that its sovereign power over the territory 
to which the contract relates may be transferred to another. 

I hold, therefore, that the substitution of the United 
States in the several powers and rights held successively by 
New Granada, Colombia, and Panama by reason of con- 
tractual relations with this corporation, or its predecessors 
in title, does not of itself affect the rights of the sovereign 
power under such contract, or make a formal reaffirmation 
of such rights on the part of the United States necessary ; 
and I further hold that the action of the United States with 
regard to the railroad company amounts to a recognition 
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of the previously existing contractual relations, which of 
itself would supply the place of such formal reaffirmation, 
if the same were necessary. 

It is appropriate next to consider the alleged failure of 
the United States to “ adhere in substance ” to the terms of 
the concession made to the railroad company, as a ground 
justifying the repudiation by that company of its obliga- 
tion under the said original concession to pay the $250,000: 
annually. In the letter of Mr. Rogers, he says: “If the 
contract has not been observed by the Government, then 
either the annual payments thereunder are not due or 
should be modified to conform to the old privileges taken 
away from the railroad company by the United States or 
to the new burdens imposed.” To determine whether this 
is true we must decide whether the provisions of the con- 
tract between the railroad company and the United States, 
supposed to have been violated by the latter, and the agree- 
ment to pay the $250,000 constitute dependent or inde- 
pendent covenants. If the obligation of the railroad com- 
pany to make the annual payment has been made dependent 
upon the observance by the sovereign power of those agree- 
ments to be fulfilled by it and contained in the contract in 
question, then a failure on its part releases the railroad 
company from any obligation to pay the money; but, if 
these agreements are independent, then the failure of the 
one party, although it may, at least in theory, give a right 
of action to the other party to recover damages for such 
failure, does not affect the duty of the said other party to 
perform so much of the contract as is to be performed on 
its part. 

In Loud v. Pomona Land and Water Co. (153 U.S. 516, 
577, 579), the Supreme Court says: 

“The question whether covenants are dependent or in- 
dependent must be determined in each case upon the proper 
construction to be placed on the language employed by the 
parties to express their agreement. If the language is clear 
and unambiguous it must be taken according to its plain 
meaning as expressive of the intention of the parties, and 
under settled principles of judicial decision should not be 
controlled by the supposed inconvenience or hardship that 
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may follow such construction. If parties think proper, they 
may agree that the right of one to maintain an action 
against another shall be conditional or dependent upon the 
plaintiff's performance of covenants entered into on his 
part. On the other hand, they may agree that the perform- 
ance by one shall be a condition precedent to the per- 
formance by the other. The question in each case is, which 
intent is disclosed by the language employed in the con- 
tract ?” 
* * * * * aie a 


In many cases, both in England and in the United States, 
the rule of construction is adopted that an agreement to pay 
by installments or at different times would make the cove- 
nants independent, since such an agreement manifests a 
willingness to rely on the covenants of the other contract- 
ing party for title or performance as the consideration for 
such payments. Also, where the acts stipulated to be done 
are to be done at different times, the covenants are gener- 
ally construed to be independent of each other.” 


Applying these principles to the alleged breaches of con- 
tract on the part of the United States, as set forth by Mr. 
togers, I find that he claims the United States to have 
violated its contract with the railroad company in the fol- 
lowing respects: 

First. By Article 2, the Republic of Colombia bound it- 
self not to establish any other railroad on the Isthmus of 
Panama. The United States, it is conceded, has not estab- 
lished any other railroad, but it has licensed a corporation, 
the United Oil Company, to lay a pipe line across the 
Isthmus, in part over what Mr. Rogers calls “the private 
estate of the railroad company.” I do not think this action 
of the Government can be considered, either in letter or in 
spirit, a violation of the stipulation not to establish another 
railroad. Whether the construction of a pipe hne will, in 
any wise, affect the business of the railroad is matter of 
conjecture; but, in any event, the agreement of the Colom- 
bian Government not to establish another railroad, being in 
derogation of its rights of sovereignty, is to be strictly 
construed and can not, In my opinion, be reasonably ex- 
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tended to a prohibition against permitting the establish- 
ment of a pipe line. 

Second. By the same article, it was stipulated that the 
Government of Colombia would not permit the construc- 
tion of a maritime canal across the isthmus except upon 
proper indemnification to the railroad company for loss of 
business thereby caused. The United States has, unques- 
tionably, engaged in the construction of a maritime canal 
across the isthmus and, when the construction of such 
canal shall have caused injury to the business of the rail- 
road, it would seem clear that the last-mentioned corpora- 
tion would have, under this article, a legal right to a reason- 
able indemnity; but there 1s nothing m Mr. Rogers’s letter 
to show that, so far, the construction of the canal has 
diminished the business of the railroad. On the contrary, 
it is reasonable to infer from some incidental references 
that, for the time being, the work on the canal has increased 
the business of the railroad, and, as yet, the Government is, 
therefore, in no wise in default in the discharge of its obli- 
gations under this provision of the concession. In any 
event, however, it would seem quite clear that, under the 
principles laid down in the decision of the Supreme Court, 
above cited, the agreement of the Government to indemnify 
the railroad for loss of business through the construction 
of the canal amounts to an altogether independent covenant, 
and a breach of it in no wise affects the duty of the railroad 
to pay the $250,000 per annum. 

Third. The same is true with respect to the provision in 
Article 5 granting the railroad company the exclusive 
right to establish carriage roads across the Isthmus. It 
is alleged that the government of the Canal Zone is at 
present establishing carriage roads which, as Mr. Rogers 
says, “ when the present plans are carried out will extend 
completely across the Isthmus.” It is possible that this 
may result in some loss of business to the railroad and, 
when such loss has actually occurred and its amount has 
been ascertained or can be reasonably estimated, there 
may be perhaps, in theory at least, a ground for a claim 
for compensation on the part of the railroad company 
against the United States; but, whether this contingent 
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future loss will be equal to, or more, or less, than the 
$250,000 which the railroad has agreed to annually pay 
the Government is, as yet, matter of pure speculation, and 
the two covenants must be held, upon recognized principles 
of law, evidently independent of each other. 

Fourth. By section 1 of Article 6 it 1s claimed that the 
Colombian Government granted the railroad company the 
right to “ regulate and direct the use of the ports.” This 
claim, I admit argumenti gratia to be well founded, 
although it may be open to question. The government of 
the Canal Zone, by authority of the President, has, it ap- 
pears, promulgated regulations on this subject and it is 
argued that this action constitutes at least a literal breach 
of the terms of the concession. Coneeding, again for the 
sake of argument only, that such 1s the case, there is yet 
nothing to show that the assumption of this dutv by the 
government of the Zone has involved any pecuniary loss 
to the railroad company; and it seems quite clear that 
there can be no relation between the right of the railroad 
company to regulate the use of the ports under Colombian 
sovereignty and its obligation to pay $250.000 annually as 
a part of the consideration for all the privileges granted. 
These two provisions are, again, evidently independent. 

Fifth. By section 3, Article 9, Colombia granted to the 
railroad company 64,000 hectares of vacant lands in the 
State of Panama, with the right to take 32.000 hectares 
more, if so much land of the character deseribed could be 
found within the lhmits of the ancient provinces of 
Panama and Veraguas. The railroad company. however, 
was obliged by other provisions of the same agreement to 
select and survey these lands and prove their character as 
“vacant lands” under the terms of the agreement, and it 
was further provided that— 

“The Executive power will fix a time in agreement with 
the company within which the latter shall be bound to 
designate the vacant lands to which it has the right.” 

It does not appear, from the documents transmitted to 
me, that this time was ever, in fact, fixed. It seems to be 
clear that, during all the time that the railroad company 
held its successively confirmed concessions, it designated, 
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under the terms of these concessions, only some 17,648 
hectares. It is claimed by Mr. Rogers that, by article 8 
of the treaty between the United States and the Republic 
of Panama, the United States agreed that public lands 
situated outside of the Canal Zone and not required for 
the construction or operation of the canal should revert 
to the Republic of Panama, and that this constituted an 
abandonment by the United States of the railroad com- 
pany’s claim to the remaining 78,357 hectares of vacant 
lands. If the United States made this abandonment as 
the agent of the railroad corporation, it is obvious that the 
act was either ineffective or else authorized by the com- 
pany and, in either case, it evidently could not constitute 
a violation of the contract made by the United States with 
the railroad company through its assumption of obliga- 
tions of previous sovereigns, as expressed in their conces- 
sions. If it be claimed that the alleged renunciation of 
these lands by the United States was binding upon the 
railroad company for some other reason or upon some 
other ground than that of agency on the part of the United 
States, it is, to say the least, not at all clear that it con- 
stituted any breach of the contractual obligations pre- 
viously assumed by the United States. But, without dis- 
cussing these questions, it seems to me that this provision 
again was one wholly independent of and disconnected 
from the covenant by the railroad company to pay $250,000 
annually and, even if it be conceded that Article 8 of the 
treaty might, perhaps, form the basis of a just claim for 
indemnity by the railroad, it could not operate to release 
the railroad from the payment of the annual stipend. 

My conclusion is, therefore, that, even if it be admitted 
that the United States has not, 1n these respects, substan- 
tially observed the terms of the Colombian concession to 
the railroad company—and I must not be understood as ad- 
mitting this in fact—the alleged breaches of contract on the 
part of the United States are altogether independent of, 
and without connection with, the railroad company’s agree- 
ment to pay the $250,000 annually, and could not justify . 
a refusal on its part to comply with this provision of the 
concession it accepted. 


The Secretary of War. 29 


In what I have heretofore said, I have adopted the sug- 
gestion of Mr. Rogers and treated as immaterial the fact 
that the United States has become the owner of the capital 
stock of the Panama Railroad. I deem it proper to add, 
however, that, in my opinion, this assumption 1s Inappro- 
priate and tends to convert the matter submitted to me into 
a mere moot question. Tor practical purposes, the identity 
of interest between the railroad company and the United 
States can not be reasonably disregarded in passing upon 
their reciprocal relations and their respective rights and 
duties. The officers of the railroad company are not, in- 
deed, by virtue of that fact, officers of the United States; 
they are bound, however, to protect the interests of the 
United States to the same extent that the officers of any 
corporation are bound to protect the interests of its stock- 
holders and, on the other hand, the Government of the 
United States, in dealing with the railroad, can not over- 
look the fact that it 1s dealing with what, after all, is its 
own property. 

These facts are made evident by a brief consideration of 
the consequences of failure on the company's part to pay 
the $250,000. If the ofhcers of the railroad company shall 
choose to disregard the terms of the concession and fail to 
pay over annually the $250,000, the remedy of the Govern- 
ment for this breach of contract would be either the for- 
feiture of the franchises and property of the company, or 
else a suit against the company in an appropriate forum 
to recover the money which the corporation has promised 
but failed to pay, and, but for its ownership of the stock, 
either remedy would presumably be effectual. As matters 
stand, the result of the first course would be to make the 
Government the owner of what it practically owns already, 
subject to the same obligations which, as sole stockholder of 
the railroad company, it has already virtually assumed; 
or, in other words, the remedy would leave it, disregarding 
mere matters of form, in precisely the same position which 
it now occupies, and would be, therefore, ineffectual to 
afford any rehef. In the second case, since the Government 
is entitled, by way of dividend, to all the net earnings of 
the railroad properly distributable as such, and since the 
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result of its obtaining and collecting this judgment would 
be to reduce by just so much the income applicable to the 
payment of a dividend to itself as stockholder, the proceed- 
ing would, if we again leave out of sight its merely tech- 
nical details, amount to the Government’s getting under 
one name what would be otherwise payable to it under 
another name; or, in other words, would again leave it, for 
all practical purposes, in precisely the same situation which 
it previously occupied. 

The Government’s only really effective remedy, therefore, 
would seem to be, in the exercise of its rights as stock- 
holder, to replace by others those officers of the corporation 
who had refused to pay the annual stipend, and it would 
seem to follow that, since ability to do this depends entirely 
on ownership of the capital stock, 1f in the discretion of 
that branch of the Government controlling the action of 
the United States as a stockholder it 1s to the public interest 
that this stipend should not be paid, no legal means exist 
by which the payment can be effectively enforced. It is 
needless to say that it is in the power of the Congress to 
direct that this $250,000 shall be paid into the Treasury of 
the United States as the successor to the rights of New 
Grenada, Colombia, and Panama; it 1s no less clearly 
within the power of the Congress to provide that this shall 
not be done. In the absence of any action by the Congress 
on the subject, it would be appropriate for the Treasury to 
expect and request this annual payment, but, if the pay- 
ment should not voluntarily be made, I can perceive no 
truly effective method by which it could be enforced. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF War. 


APPROPRIATIONS—NAVAL HOSPITAL AT NORFOLK, VA.— 
NAVAL HOSPITAL FUND. 


The appropriations contained in the acts of June 29, 1906 (34 Stat. 
553, 568), and May 13. 1908 (35 Stat. 127, 144), for the renova- 
tion of the present Naval Hospital buildings at Norfolk, Va., and 
the erection of new wards, to cost not to exceed $200,000, can not 
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be supplemented from the naval hospital fund in order to defray a 
portion of the cost of installing a heating and ventilating system 
into such building. 

The authority of the Secretary of the Navy under section 4810, Re- 
vised Statutes, to procure at suitable places proper sites for navy 
hospitals and to cause necessary buildings to be erected thereon, 
is not limited to the establishment of hospitals at places where 
none existed. 

The general rule of law is that when Congress makes a specific ap- 
propriation for any particular purpose, this is construed as mean- 
ing that no more shall be expended for that purpose than is thus 
appropriated; and if a general appropriation applicable to the 
Same purpose, together with other purposes of the like class, would 
otherwise be available to meet the Same expenditure, the specific 
appropriation operates pro tanto as a repeal or suppression of the 
general appropriation, and renders its use for the specific purpose 
illegal. 

There is, however, no such analogy between the several statutes au- 
thorizing the commissioners of the navy hospitals, and later, the 
Secretary of the Navy, to procure sites and erect necessary build- 
ings for navy hospitals, payable from the unexpended balances of 
the navy hospital fund, and the specific provisions contained in 
the acts of 1906 (34 Stat. 56S) and 1908 (35 Stat. 144) in regard 
to the naval hospital buildings at Norfolk, Va., as would justify 
the application of the rule of construction above referred to. 

Ordinarily, however, appropriations for particular purposes included 
within the powers of the former commissioners of navy hospitals 
would constitute legislation in pari materia with the laws defining 
those powers and transferring them to the Secretary of the Navy 
and both would, if possible, be construed together. 

In the absence of words expressing a contrary intention, an appro- 
priation by Congress for the construction of a naval bospital or its 
equipment would not prohibit the expenditure of money from the 
naval hospital fund for the enlargement of such hospital or pro- 
viding it with improved appliances; but the acts under considera- 
tion indicate a contrary intention. 


DEPARTMENT OF JUSTICE, 
July 28, 1908. 

Sir: I have the honor to acknowledge your letter of 
July 15. In this you state: 

“The act making appropriations for the naval service 
for the fiscal year ending June 30, 1907, approved June 29, 
1906, contains, under the heading ‘ Public works under Bu- 
reau of Medicine and Surgery,’ a provision as follows (34 
Stat. 553, 568): ‘ Naval hospital, Norfolk, Virginia: For 
the renovation of the present hospital buildings and the 
erection of new wards, to cost not to exceed two hundred 
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thousand dollars.’ The naval appropriation act for the 
current fiscal year, approved May 13, 1908 (385 Stat. 127, 
144), contains under the same heading the further pro- 
vision: ‘ Naval hospital, Norfolk, Virginia: For the reno- 
vation of the present hospital buildings and for the erec- 
tion of new wards, to cost not to exceed two hundred thou- 
sand dollars, as authorized by the act of Congress approved 
June twenty-ninth, nineteen hundred and six, one hundred 
thousand dollars.’ 

“In August, 1907, a contract was entered into with a 
construction company for renovating the present naval hos- 
pital buildings at Norfolk and for erecting new wards, at a 
cost of $186,500, and work thereunder 1s still progressing. 
It is now found necessary to install in the building the 
equipment for a heating and ventilating svstem, not called 
for by the original contract. This additional work is esti- 
mated to cost $42,627, and as the amount appropriated by 
Congress is insufficient, by about $29,000, for the purpose, 
it is desired to defray this expense, if it can properly be 
done, from the naval hospital fund.” 

You thereupon ask my opinion— 

“as to whether, Congress having made appropriations for 
the work in the language above quoted, and the amount so 
appropriated having proved inadequate, the naval hospital 
fund may legally be drawn upon to defray the cost of the 
additional work above mentioned, either wholly or to the 
extent that such cost, in addition to the original contract 
price, exceeds the amount appropriated.” 


The legislation regulating the use of the naval hospital 
fund appears to be the following: 

By the act of July 16, 1798 (1 Stat. 605), the Congress 
provided for the relief of sick and disabled seamen of the 
merchant marine. | | 

By the act of March 2, 1799 (1 Stat. 729), the Secretary 
of the Navy was directed to deduct 20 cents per month. 
from the pay of officers and enlisted men of the Navy, and 
the money so collected to be applied to the same purpose 
as the money collected under authority of the act of July 
16, 1798. By this act the officers and enlisted men of the 
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Navy and Marine Corps were enabled to receive-the same 
benefits as disabled seamen of the merchant marine. and 
from the same fund. 

Then followed an act establishing navy hospitals, ap- 
proved February 26, 1811 (2 Stat. 650), which 1s as fol- 
lows: | 

“Secrion 1. Be it enacted, etc., That the money here- 
after collected by virtue of the act, entitled ‘An act in addi- 
tion to an act for the relief of sick and disabled seamen,’ 
shall be paid to the Secretary of the Navy, the Secretary of 
the Treasury and the Secretary of War, for the time being, 
who are hereby appointed a board of commissioners, by the 
name and style of Commissioners of Navy Hospitals, which, 
together with the sum of fifty thousand dollars hereby ap- 
propriated out of the unexpended balance of the marine- 
hospital fund, to be paid to the commissioners aforesaid, 
shall constitute a fund for navy hospitals. 

“Sec. 2. .lad be tt further enacted, That all fines imposed 
on Navy officers, seamen and marines, shall be paid to the 
commissioners of navy hospitals. 

“SEC. 3. cind be it further enacted, That the commis- 
sioners of navy hospitals be and they are hereby author- 
ized and required to procure at a suitable place or places 
proper sites for navy hospitals, and 1f the necessary build- 
ings are not procured with the site, to cause such to be 
erected, having due regard to economy, and giving prefer- 
ence to such plans as with most convenience and least, cost 
will admit of subsequent additions, as the funds will per- 
mit and circumstances require; and the commissioners are 
required at one of the establishments, to provide a perma- 
nent asylum for disabled and decrepit navy officers, seamen 
and marines. 

“Sec. 4. land be it further enacted, That the Secretary 
of the Navy be authorized and required to prepare the nec- 
essary rules and regulations for the government of the 
institution, and report the same to the next session of 
Congress. 

“Sec. 5. .Lnd be it further enacted, That when any navy 
officer, seaman or marine, shall be admitted into a navy 
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hospital, that the institution shall be allowed one ration 
per day during his continuance therein, to be deducted from 
the account of the United States with such officer, seaman 
or marine; and in like manner, when any officer, seaman or 
marine, entitled to a pension, shall be admitted into a navy 
hospital, such pension during his continuance therein shall 
be paid to the commissioners of the navy hospitals and de- 
ducted from the account of such pensioner.” 

By the act of July 10, 1832 (4 Stat. 572), the powers con- 
ferred upon the “ commissioners of navy hospitals ” were 
transferred to the Secretary of the Navy, who was made the 
sole trustee of the naval-hospital fund. 

The sources of revenue of said hospital fund, in addition 
to specific appropriations, are provided in the following 
acts: March 2, 1799, sec. 2 (1 Stat. 729); February 26, 
1811 (2 Stat. 650); July 10, 18382 (4 Stat. 572); March 3, 
1855 (10 Stat. 670); July 2, 1890, sec. 5 (26 Stat. 213) ; 
March 38, 1899 (30 Stat. 1027) ; June 7, 1900 (31 Stat. 697). 

The existing law is substantially embodied in section 
4810, Revised Statutes of the United States, which is as 
follows: > 

“The Secretary of the Navy shall procure at suitable 
places proper sites for navy hospitals, and if the necessary 
buildings are not procured with the site shall cause such 
to be erected, having due regard to economy, and giving 
. preference to such plans as with most convenience and 
least cost will admit of subsequent additions, when the 
funds permit and circumstances require; and shall provide, 
at one of the establishments, a permanent asylum for dis- 
abled and decrepit navy officers, seamen, and marines.” 


Throughout these acts it is apparent that the fund thus 
provided is for the purpose of these hospitals, the procure- 
ment of sites and buildings, and the furnishing, equipping, 
and maintenance of the hospitals in question; and the gen- 
eral fund is as available and appropriate for any one of 
these purposes as for any other, due regard being had for 
the relative needs of each. The general rule of law is 
that, when the Congress makes a specific appropriation 
for any particular purpose, this is construed as meaning 
that no more shall be expended for that purpose than is 
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thus appropriated, and, if a general appropriation ap- 
plicable to the same purpose, together with other purposes 
of the like class would otherwise be available to meet the 
same expenditure, the specific appropriation operates pv 
tanto as a repeal or supersession of the general, and renders 
its use for the specific purpose illegal. If, therefore, the 
laws providing for the naval-hospital fund can be lhkened 
to a general appropriation bill, the use of such fund to sup- 
plement specific appropriations by the Congress for partic- 
ular purposes covered by the laws in question would be 
illegal. I do not think, however, that the analogy between 
these statutes and a general appropriation bill is suffi- 
ciently close to justify the application of this rule of con- 
struction. The law requires the use of this fund by the 
Secretary of the Navy for certain designated purposes. 
under conditions which are in themselves no less specific 
than the provisions of an appropriation bill furnishing 
money to effect one or the other of the same ends. 

As the successor of the commissioners of naval hospitals, 
the Secretary of the Navy 1s authorized and required to 
purchase supplies, construct buildings, and cause the latter 
to be erected, so far as may be conveniently practicable 
according to “such plans as with most convenience and 
least cost will admit of subsequent additions when the 
funds permit and circumstances require.’ This passage 
indicates, in my opinion, an intention on the part of the 
Congress that the fund in question should be used to sup- 
plement appropriations and not as a substitute for such ap- 
propriations, and, in view of the scope and general spirit of 
the legislation, I think that, ordinarily, appropriations for 
particular purposes included within the powers of the 
former commissioners of naval hospitals would constitute 
legislation in part materte with the laws defining those 
powers and transferring them to the Secretary of the Navy, 
and, according to the well-known rule that, if possible, all 
laws in part materia shall be construed together, so as, if 
possible, to give effect to each one of them, I think, in the 
absence of words expressing a contrary intention, an ap- 
propriation by the Congress for the construction of a hos- 
pital or its equipment would not prohibit the expenditure 
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of money from the naval hospital fund for the enlargement 
of the said hospital or providing it with improved appli- 
ances. In the two cases, however, to which you call my 
attention, the Congress has used language which, in my 
opinion, shows the contrary: intention. By the act ap- 
proved June 29, 1906, there is appropriated for the naval 
hospital at Norfolk, Va., $100,000 * for the renovation of 
the present hospital buildings and the erection of new 
wards, to cost not to exceed $200,000; and precisely the 
same words are found in the act approved May 18, 1908, 
the Congress having distinctly stated that the cost of these 
improvements shall not exceed $200,000, and having, by 
two bills, appropriated the full amount required to meet 
this expense, it seems to me clear that the National Legisla- 
ture could not have intended any additional expenditure 
to be incurred in connection therewith, and that the use of 
the naval hospital fund to supplement these appropriations 
to the extent, as stated in your letter, of about $29,000, 
would be illegal, the result of such use being that the cost 
would amount to $229,000. In placing this construction 
on the acts, I have understood the limit of cost to apply to 
the entire work and not merely to the erection of the new 
wards. The strict grammatical interpretation of the lan- 
guage would justify, perhaps, the restriction of this limit to 
the last mentioned part of the work; but, as: you say that 
the contract was entered into for the entire work authorized 
by the appropriation, at a cost of $186,500, I infer that the 
appropriation was made upon the basis of information 
leading to the reasonable belief that $200,000 would suffice 
for the renovation as well as the wards. 

This opinion is in entire harmony as to its conclusion 
with the decision of the Comptroller of the Treasury re- 
garding the hospital at the Naval Academy, of which you 
furnished me a copy, since, in that case as in this, the ap- 
propriation was made with the provision that the hospital 
in question was “to cost not more than $100,000.” In so 
far, however, as the Comptroller bases this conclusion upon 
the application of the rule of construction respecting gen- 
eral and specific appropriations, I have been unable, for the 
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reasons hereinbefore set forth, to take the same view of the 
subject-matter. , 

Moreover, I do not think the authority conferred upon 
the Secretary of the Navy by section 4810, above quoted, is 
limited, as tentatively suggested in the said decision, ‘to 
the establishment of hospitals at places where none exist.” 
This would be, in my opimion, to place too narrow a con- 
struction on the powers thus conferred. When the work 
for which the Congress has made a specific appropriation, 
and the cost whereof has been limited to the amount of 
such appropriation, has been completed in accordance with 
the intention of the Congress, the expenditure of this fund 
for what is, in good faith, a clearly different purpose from 
that mentioned in the specific appropriation, although made 
in the same locality, would be, in my opinion, justified by 
the broad terms of the law. 

I remain, sir, 
Yours, very respectfully, 


CHARLES J. BONAPARTE. 


The SECRETARY OF THE NAVY. 


NATIONAL BANKS IN OKLAHOMA—STATE GUARANTY 
FUND. 


It is illegal for the officers of any national bank in Oklahoma to 
enter into an agreement to contribute to the guaranty fund pro- 
vided for by the Oklahoma State banking act, and persistent 
action on the part of any such bank in accepting or conforming 
to the provisions of section 4+ of that act would be just cause for 
the forfeiture of its charter. 

The Attorney-General is not authorized to render an opinion to the 
head of an Executive Department upon a question which has not 
arisen in the administration of that department and requiring 
action thereon. 

The Attorney-General advised the Secretary of the Treasury as to 
the legality of a course of action contemplated by him, in order 
that immediate notification might be given to the parties to 
be affected thereby, in the hope that such notification might re- 
sult in a change of existing practices which would render the 
contemplated action unnecessary; but he expressed a doubt as 
to his authority to render such an opinion. 
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DEPARTMENT OF JUSTICE, 
July 28, 1908. 


Str: I received from you on March 4, 1908, a letter in 
which, at the instance of the Comptroller of the Currency, 
you requested my opinion ‘‘as to the legal right of national 
banks in the State of Oklahoma to contribute toward the 
guaranty fund or to avail themselves of the other privileges 
of the State banking act,” in that State. On March 9 I 
called your attention to the fact that this question did not 
appear to me, as then ddvised, one arising in connection 
with a matter requiring action on your part, and, therefore, 
would not be one as to which the Attorney-General was 
required by law, or permitted by established practice, to 
give an opinion. 

On May 14 following, you informed me that the matter 
was one which, in your judgment, would require action 
by the Comptroller of the Currency, who could perform 
such duty only under the general direction of the Secretary 
of the Treasury, in accordance with section 32+, Revised Stat- 
utes of the United States. You further informed me that 
if, in my opinion, the acceptance of the provisions of the 
Oklahoma statute was not within the powers of a national 
bank, you proposed to direct the Comptroller to bring suit 
to forfeit the charter of a certain national bank in Oklahoma, 
in case it should persist in accepting the provisions of the 
statute in question after being notified not to do so by the 
Comptroller, and that the immediate official action contein- 
plated by your inquiry was a notification by the Comptroller 
to the said bank to the effect that its action would, or would 
not, be regarded as appropriate ground for such proceeding. 

I have explained these circumstances, because I feel 
bound, as a matter of precedent, to say that I still entertain 
some doubt as to whether the case above stated constitutes 
one of a character prescribed by the statute as justifying 
and requiring the expression of an opinion by the Attorney- 
General; but, holding that, asa matter of public policy as 
well as of courtesy, any doubt on a question of this nature 
should be determined in favor of the propriety of such 
advice, I proceed to answer the question above set forth. 
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National banks are instruments of the Government of the 
United States. The Congress creates them by virtue of its 
general powers to provide for such instruments, and no 
State can, by any law, interfere with their management or 
operation, in so far as these are determined expressly or 
by reasonable implication in the laws of the United States. 
(Easton v. Iowa, 188 U.S. 220; Daves v. Elmira Savings 
Bank, 161 U.S. 275, 283.) It seems to me quite imma- 
terial whether the officers or stockholders of the bank are, 
or are not, voluntary parties to the State action thus affect- 
ing its operations. The legality of such State action, 
whether it takes the form of a law to be enforced en anartim 
against the bank, or of a contract to be entered into by the 
bank with State officers authorized by law to make such 
contract, must depend upon whether it is inaccordance with 
the Federal statutes regulating the organization, govern- 
ment and operation of the banks, or with the policies 
embodied and the public purposes sought to be attained 
by such laws. 

The statute of Oklahoma to which you call my attention 
creates a State banking board, composed of certain desig- 
nated State officers, and requires the said board to ‘‘levy 
against the capital stock an assessment of one per cent of 
the bank’s daily average deposits,” with certain deductions, 
‘‘upon each and every bank organized and existing under 
the laws of this State.” This assessment is to constitute 
what is designated as a ‘‘depositor’s guaranty fund,” and 
additional assessments are to be levied against the capital 
stock of the banks, proportionately to the amount of 
their deposits, so as to always maintain the fund at the 
designated amount. This fund is to be used in pay- 
ing the depositors of any bank included within the 
terms of the statute any deficiency there may be 
in the amount to be received by them from the assets 
of such bank in the event of its failure. By section 
4 it is provided that any national bank in the said State, 
with the approval of the bank commissioner thereto ‘*may 
voluntarily avail its depositors of the protection of the de- 
positor’s guaranty fund, by application to the State banking 
board, in writing;” it being further provided that the appli- 
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cation in such case ** may be sustained upon terms and con- 
ditions in harmony with the purpose of this act, to be agreed 
upon by the State banking board and the bank commis- 
sioner.” 

While the language of the last-mentioned section is pecul- 
iar and somewhat involved, its meaning seems to be suffi- 
ciently clear, namely, that, if a national bank in Oklahoma 
sees fit to submit itself voluntarily to the terms of the State 
banking law, in so far as the same may be deemed necessary 
in its case to secure harmony with the purposes of the said 
act by the board and commissioner, its deposits will be 
guaranteed by the board out of the fund provided by assess- 
ment as above explained, it being, of course, indispensable, 
for the purpose indicated, that such bank should contribute 
its quota toward the maintenance of the fund, and, for this 
purpose should submit itself to assessments to be levied 
against its capital by the commissioner for the purposes of 
meeting claims of depositors in State banks against those 
institutions, and of depositors in other national banks which 
may likewise accept the terms of the act organizing them. 

In the papers transmitted to me in connection with your 
question, and in the memoranda which I have caused to be 
prepared for assistance in passing upon the questions in- 
volved, there is some discussion as to whether this can be 
considered an insurance of the banks’ deposits, and, as such, 
a legitimate, if somewhat novel, feature in the conduct of 
its business. So far as I am aware, there is no provision 
of law or rule of public policy forbidding a depositor in a 
national bank from obtaining insurance on the solvency of 
the bank and the consequent payment of his debt in accord- 
ance with its legal import; but the business of insuring 
deposits is a wholly separate business from that of banking, 
and a corporation organized for the latter business would 
have no greater right to embarrass its funds and risk its 
credit in the former than it would have to engage in life 
insurance or fire insurance, or casualty or marine insurance. 
_ Moreover, it is to be observed that the bank, and not the 
- depositor, pays the premium, or the equivalent of a premium, 
if the system of guaranty established by the Oklahoma law 
is to be regarded in the light of an insurance, and, upon 
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this assumption, therefore, the question would be whether 
the stockholders of a national bank, constituting, as they 
do, the corporation, are authorized to embark in the busi- 
ness of insuring their depositors against loss through the 
methods set forth in this State statute, in consideration, 
presumably, of the increased amount of deposits which they 
would thus obtain. I find no provision of the national 
banking law authorizing any such action on their part, and, 
In my Opinion, a business of this nature would be essentially 
foreign to the legitimate functions of a national bank as an 
instrument of government. 

I do not, however, consider an application under this law 
by a national bank as, in any proper sense, an insurance of 
its deposits. This may bean incidental consequence of such 
action, but the action involves essentially a guaranty to the 
depositors of all State banks in Oklahoma, and other national 
banks in that State which. may accept the terms of the law, 
that their respective deposits shall be paid in full. The 
satisfaction of this guaranty may, at least in theory, in- 
volve the complete exhaustion of the assets of the bank 
entering into it, for, although, in the first instance, the as- 
sessment is to amount to only one per cent of the average 
deposits during the preceding year, yet a special assessment 
may be, and: must be, made by the board in case there is 
any deficiency in the sum provided. These assessments 
might conceivably absorb the entire sum of the aggregate 
assets out of which they must be paid. 

It is generally recognized that a national bank has no 
power to guarantee the obligations of a third party unless 
in connection with a sale or transfer of its own property, 
and as an incident to the banking business. If it be the 
owner of a promissory note, or other negotiable obligation, 
it may sell such instrument and indorse it as a part of the 
transaction of sale, but a contract guaranteeing the pay- 
ment by another corporation or an individual of obligations 
in no wise connected with the business of the bank, isclearly 
ultra vires. (Bowen vy. Needles National Bank, 94 Fed. 
Rep. 925; Flannagan v. California National Bank, 56 Fed. 
Rep. 959; Commerctal National Bank et al. v. Pirie et al., 
S82 Fed. Rep. 799.) 
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It has been argued that the bank in this case would not 
guarantee the obligations of other banks, but would only 
agree to put the State of Oklahoma, through its banking 
board, in funds to make effectual such a guaranty on its 
part. J think this is a distinction without a difference. If 
two banks were to mutually agree each to guarantee the 
obligations of the other, it would surely make no difference 
in the import of such an agreement that the money necessary 
to give effect to the agreement should be paid to and dis- 
bursed by a third party. The result is that the property of 
each corporation becomes responsible for the debts of the 
other. In this instance the State of Oklahoma does not 
propose to raise any money by general taxation to meet the 
claims of these favored private creditors. The resources 
for their payment are to be derived entirely from the vol- 
untary or compulsory contributions of the banks assessed, 
and the banking board constitutes a mere assessing, receiv- 
ing and distributing agency, whose existence can not in any 
wise affect the substantial incidents of the system thus 
established. 

I have not overlooked the fact that, by the terms of the 
proposed contract between the bank in question and the 
State or its banking board, the said bank agrees to do noth- 
_ ing which shall be in conflict with the Federal law; but this 
provision is not relevant, for the entire contract is ultra vires 
for a national bank, and prohibited by the necessary intend- 
ment of the statute. Ihold that such is the fact with respect 
to the contract proposed in this case; that it is illegal for 
the officers of any national bank to enter into such an agree- 
ment as is contemplated by section + of the Oklahoma stat- 
ute, and that persistent and willful action to this effect on 
the part of any such bank would be just cause for the for- 
feiture of its charter. 

I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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MARKING OR BRANDING CASKS OR PACKAGES CONTAIN- 
ING DISTILLED SPIRITS—EFFECT OF 
RESTRAINING ORDER. 


The effect of the restraining order issued by the Circuit Courts of 
the United States for the southern district of Ohio and the south- 
ern district of Illinois, prohibiting the collectors of internal 
revenue in those districts from marking casks of spirits as pro- 
vided by Circular No. 723, issued May 5, 1908. was that the 
marking or branding of the casks or packages of the two dis- 
tilleries affected by that order can not now be done in accordance 
with said regulations; but in all other cases the circular remains 
unaffected by the action of those courts, and will so continue until 
superseded or suspended by the action of the same or other courts, 
or until modified or rescinded by the Treasury Department. 

Such restraining orders did not have the effect of restoring the 
regulations which were in force prior to the issuance of that cir- 
cular, and consequently there are no internal-revenue regulations 
now in force regulating the branding of distilled spirits produced 
by the distillers affected by the order. 

Suggested, that any action by the officers of the Internal-Revenue 
Service inconsistent with the circular of May 5, 1908S, taken in 
consequence of such orders of court, should be made a matter of 
record, showing that such action is the result of said orders only 
and done under protest, or, at least, with a reservation of legal 
right. 

Suggested, that casks and packages constituting the subject-matter 
of such action should be so identified that any course of procedure 
with respect to them, rendered appropriate by the ultimate deter- 
mination of the cases, may be readily adopted. 

Section 3287, Revised Statutes, makes the characteristics of the 
marking to be placed on the cask or package a matter of adminis- 
trative discretion with the Commissioner of Internal Revenue, sub- 
ject to the approval of the Secretary of the Treasury. 


DEPARTMENT OF JUSTICE, 
slugust 1, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 23d ultimo, in which you ask my opinion as to 
whether the restraining order issued by the Circuit Court 
for the Southern District of Ohio, prohibiting the collector 
of internal revenue from marking cases of spirits as pro- 
vided by the terms of Circular No. (23, dated May 5, 1908, 
would have the effect of restoring the regulations which 
were in force prior to the issuance of the said circular in the 
above-mentioned district, or whether, under the circum- 
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stances stated, no regulations are now there in force regu- 
lating the marking or branding of distilled spirits under sec- 
tion 3287 of the Revised Statutes. Your letter states that 
the Commissioner of Internal Revenue has also been advised 
that a temporary injunction, substantially to the same effect, 
has been granted by the United States Circuit Court at 
Peoria, Ill., restraining the collector of the eighth Illinois 
district from the same action. Before answering this ques- 
tion, I deemed it appropriate and, indeed, indispensable to 
ascertain what were the precise terms of the order issued by 
the Circuit Court for the Southern District of Ohio; this 
has led to some unfortunate but unavoidable delay. These 
terms I understand to be as follows: 

‘‘That the defendants be and hereby they are enjoined, 
pending the final hearing of the case, or the further order 
of the court, from marking or branding the word ‘ Alcohol’ 
_ on casks or packages, into which are drawn from receiving 
systems at the plaintiff’s distillery, distilled spirits known to 
the trade as ‘spirits,’ and from refusing or neglecting to 
mark or brand the word ‘Spirits’ upon casks or packages 
containing such distilled spirits.” 

Referring now to your question, it is important to ascer- 
tain what was the effect of the circular issued on May 5 
last. This circular states that °*‘ the regulations relating to 
the branding or marking of * * * casksor packages of 
distilled spirits are modified as follows.” There then follow 
instructions as to the marking of such spirits In various con- 
tingencies under the provisions of section 3287 of the United 
States Revised Statutes; then the circular contains this 
language: ‘* The provisions of this circular shall take effect 
on the Ist day of July, 1908, and all regulations incon- 
sistent with the foregoing are hereby rescinded.” In 
accordance with its terms, this circular took effect on July 
1, and I presume that casks or packages were marked in 
accordance with its provisions for the next twenty days in 
all districts of the United States. 

On July 21, a restraining order was granted in Cincinnati, 
which prevents the application of the terms of this circular 
in the case of the complainant in that particular suit; and the 
same may be assumed, for the purposes of this opinion, to be 
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true in respect to the similar restraining order subsequently 
granted at Peoria. The restraining orders in these cases 
render it impossible, with due respect to the courts’ process, 
to mark or brand the casks or packages as these regulations 
provide in the case of the goods of the particular distilleries 
whose proprietors are the complainants in the suits. More- 
over, the terms of the order prohibit the collector of inter- 
nal revenue and his subordinates, when marking or branding 
such casks, to refuse or neglect to mark or brand the word 
‘‘spirits” thereon in a case where the regulations require 
them to put a different mark. This appears to render it 
altogether impracticable in this respect to give effect to the 
duly authorized regulations of your Department in the cases 
of these particular distilleries. 

While the order in question, and the like action taken by 
the Circuit Court for the Southern District of Illinois, is 
to be strictly and in good faith complied with, the effect of 
such action by the courts aforesaid obviously could be no 
greater than would have been the rescission of the circular 
by the Treasury Department itself, and, if a subsequent 
order by your Department had merely forbidden its em- 
ployees from giving effect to the instructions contained in 
Circular No. 723, without saying anything more, it is obvi- 
ous that this would not have the effect of reviving previous 
inconsistent instructions, which, by the terms of the circu- 
lar itself, had been rescinded at least twenty days before. 
The effect of the courts’ action is to prevent the marking 
of the casks or packages of the complainants, in these par- 
ticular distilleries, in accordance with the terms of the cir- 
cular above mentioned. It does not, in any wise, affect the 

application of the said circular with respect to other distiller- 
jes in the same district, and, still less, does it alter the duties 
and powers of the officers and employees of the Internal Rey- 
enue Bureau serving in other districts. The situation there- 
fore is that, there being only these regulations properly in 
force, and the court, at the instance of these complainants, 
having prohibited the collector of internal revenue from 
marking their casks or packages in accordance with these 
regulations, the marking or branding of the casks or pack- 
ages of these two particular distilleries can not be done in 
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accordance with the said regulations, but, in all other cases 
the circular of May 5 remains unaffected by the action of 
the said two circuit courts, and will so continue until 
superseded or suspended by the action of the same or other 
courts, or modified or rescinded by your Department. 

In your letter you do not ask for an expression of opinion 
as to what the collector or his deputies can or should do in 
order to comply with the restraining orders of the courts 
in the cases of the distilleries therein mentioned, and I, 
therefore, say nothing on this subject; but I venture to 
suggest that, under any circumstances, it ought to be made 
a matter of record that any action on the part of the officers 
of the Internal-Revenue Service inconsistent with the terms 
of the circular of May 5, taken in consequence of such 
orders of court, is the result of the said orders only and 
done under protest, or, at least, with a due reservation of 
legal rights; and that the casks or packages constituting 
the subject-matter of such action shall be so identified that 
any course of procedure with respect to them rendered 
appropriate by the ultimate determination of the cases may 
readily be adopted. This suggestion is made be¢ause of 
the expectation entertained by this Department, as at pres- 
ent advised, that the final decision in the cases in question 
will establish the propriety of the marking or branding 
prescribed by the circular of May 5, and the intention of 
this Department to press the said suits to a final decision as 
promptly and vigorously as may be possible. | 

By section 3287 the marking to be placed on the cask or 
package must be put there ‘*in a manner to be prescribed 
by the Commissioner of Internal Revenue.” This makes 
the characteristics of such marking a matter of administra- 
tive discretion with that officer, subject, of course, to your 
supervision and approval. I deem it inappropriate, there- 
fore, to indicate in what manner practical effect can be 
given to the suggestion hereinbefore lastly contained, pro- 
vided the same shall meet with your approval. 

I ‘remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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PURE FOOD LAW—MARKING OF DISTILLED SPIRITS— 
RECTIFIED HIGH WINES. 


The Commissioner of Internal Revenue would not be justified in 
directing all collectors of internal revenue to instruct their 
gaugers to mark as “ whisky ”’ the product of distillers who state 
that they have so changed the process of their manufacture as to 
eliminate from wines a portion of the secondary product. 

Such action could, in any event, be justified only when the absence 
of error in any such statement by a distiller has been established 
to the satisfaction of the Treasury Department by sufficient legal 
proof. 

Distilled spirits containing a part and not all of the substances 
congenerfe with alcohol, produced by rectifying high wines to the 
point where a part of the congeneric substances is retained, a 
larger part of such secondary product being retained than in the 
product formerly known as “neutral spirits,” should not be 
marked “ whisky ’’ upon entry into warehouses, 

The question in each case must be determined by the fact whether 
the said spirit is or is not whisky within the contemplation of 


the pure-food law. 
DEPARTMENT OF JUSTICE, 
August 3, 1908. 

Str: I have the honor to acknowledge the receipt of your 
letter of the 30th ultimo, in which you inform me that the 
Commissioner of Internal Revenue has a letter from Mr. 
Warwick M. Hough containing the statement that ‘the 
spirits distillers of the country, with only one exception, of 
.which he isaware, have ceased to produce the quality of goods 
formerly known as neutral or cologne spirits; that in place 
thereof they are producing a rectified high wines, the recti- 
fication of these high wines being carried only to where a 
part of the congeneric substances is retained, a larger pro- 
portion of such secondary product being retained than in 
the product formerly known as neutral spirits,” and that 
‘‘this is done by regulating the process of distillation.” 
Mr. Hough thereupon requests that ‘‘all collectors of inter- 
nal revenue be instructed to direct their gaugers to mark 
this product ‘whisky’ whenever the distiller states that he 
has modified his process of manufacture so as to eliminate 
from the wines a portion of the secondary product.” 

I have the honor to inform you that it seems to me quite 


clear that the Commissioner of Internal Revenue would not 
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be justified in taking any such action as is suggested by Mr. 
Hough, merely because the dzstzller states that he has modi- 
fied his process of manufacturing so as to eliminate from 
the wines a part of the secondary products. Such action 
could, in any event, be justified only when the absence of 
error in any such statement had been established to the 
satisfaction of your Department by sufficient legal proof. 
Moreover, it is, according to the information of this De- 
partment, an undisputed fact that some portion, although 
perhaps a very small one, of the congeneric products is 
present in neutral or cologne spirits when used as the 
principal ingredient in compounds or imitations of whisky, 
and that the absolute elimination, in a chemical sense, of 
such products from the neutral or cologne spirits above men- 
tioned could not be effected without disproportionate trouble 
and expense. 

It would seem to be, therefore, obvious that the question 
which it is said in your letter is presented by Mr. Hough— 
‘‘whether distilled spirits containing @ part and not all 
of the substances congeneric with alcohol, and produced 
in the manner indicated by him, may be marked ‘ whisky’ 
upon entry into warehouse? ”—must, as so stated, be an- 
swered in the negative. By this it is not, of course, 
meant that the elimination of any part, however small, of 
the congeneric products of distillation would necessarily 
disentitle the spirit from which such products have been 
removed to be called ‘‘ whisky.” The question in each 
case must be determined by whether the said spirit is or is 
not, in fact, whisky in the contemplation of the pure-food 
law. <As a possible aid in the determination of the last- 
mentioned question, I take the liberty of inclosing to you 
printed copies of two opinions rendered by me tothe Presi- 
dent on April 10, 1907, and May 29, 1907. 

I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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RETURN POSTAL PRIVILEGES—ATTORNEY-GENERAL’S 
OPINION. 


The Postmaster-General has no power to make any contract or 
agreement with any corporation, partnership, or individual 
whereby such party shall enjoy privileges in connection with the 
use of the mails which are not granted to any other person who 
complies with the terms imposed upon the party to the contract. 

It is inappropriate for the Attorney-General to review certain briefs 
and correspondence submitted to him by the Postmaster-General 
with a request for an opinion thereon, as to do so would require 
him to consider questions of fact and some questions of law which 
clearly have not arisen in the administration of the Post-Office 
Department. 

The established practice of the Department of Justice has been to 
consider section 356, Revised Statutes, as containing an implied 
prohibition against the rendering of an opinion by the Attorney- 
General unless upon a question of law which has actually arisen, 
and not upon one which might or could under certain con- 
tingencies arise, in the administration of the Department request- 
ing the opinion. 


DEPARTMENT OF JUSTICE, 
August 4, 1908. 


Sr: I have the honor to acknowledge the receipt of your 
letter of the 14th ultimo in which you submit to me certain 
communications of the Third Assistant Postmaster-General 
and the Chief Inspector of the Post-Office Department, and 
a large number of other documents relating to what are 
designated in the letter of the Third Assistant Postmaster- 
General as “the Return Postage Association, the Reply 
Postage System, and return envelope and _ postal-card 
scheme.” 

The same officer says of these different proposals: 

“The purpose of all these schemes—which are, in fact, 
one scheme with different methods of accomplishment—as 
concisely stated in one of the briefs, is ‘to furnish to the 
business public cards and envelopes designed solely for 
reply purposes bearing the printed address of the party 
sending them, the erasure or alteration of which will render 
them unmailable, thus preventing them from being diverted 
from the purpose of the original sender, insuring their re- 
turn to him if used, and making it necessary for him to pay 
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postage only on such as shall be actually returned to him 
through the mails.’ ” 

He recommends that all papers pertaining to the subject 
in question be submitted to me, with a request for an opin- 
ion on the following questions: 

“(a) If the schemes as outlined in the papers herewith 
submitted may be adopted and put into use under existing 
law ? 

“(6) Whether the Post-Office Department would not be 
obliged to grant to any reputable business firm, which 
might make a satisfactory deposit to cover return postage, 
privileges equal to those granted to any corporation con- 
trolling a patent ? | 

“(c) Whether the Post-Office Department, acting for 
itself and without the intervention of any corporation con- 
trolling a patent, has the right to permit any firm or cor- 
poration to deposit at its post-office a sum sufficient to cover 
return postage, the Department adopting its own device in 
the form of a notice to the effect that the return postage 
had been guaranteed ?” 

In your letter of transmittal you request me to “‘ review 
the briefs and correspondence submitted and render an 
opinion covering the questions specifically raised by the 
Third Assistant Postmaster-General.” 

I am obliged to call your attention to the terms of section 
356, Revised Statutes of the United States, which provides 
that “the head of any Executive Department may require 
the opinion of the Attorney-General on any questions of 
law arising in the administration of his Department.” The 
well-established practice of this Department has been to 
consider this section as containing an implied prohibition 
against the giving of an opinion by the Attorney-General 
under its terms unless upon a question of law and a question 
of law which has actually arisen, and not one which might 
or could under certain contingencies arise in the adminis- 
tration of the Department requesting the opinion. I am 
compelled to hold that it would be inappropriate for me to 
review the briefs and correspondence submitted in ac- 
cordance with your request. To do this at all adequately 
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would require me to consider questions which are, in no 
proper sense, questions of law, and some questions of law 
which clearly have not arisen as yet in the administration 
of your Department. 

I take the liberty of referring you in this connection to 
the memorandum from the Solicitor-General on this sub- 
ject, inclosed in my letter of January 15, 1908, and to the 
statements therein contained as to the action of my pred- 
ecessors in declining to give opinions on the questions of 
law involved in previous suggestions of what seem to have 
been substantially the same schemes. The Solicitor-General 
says in this memorandum: 

“In 1902 and 1903 this Department declined to give an 
opinion as to the questions of law, on the ground that they 
were hypothetical and involved considerations of admin- 
istrative judgment and discretion to be determined by the 
Postmaster-General, and that not until that officer has 
determined to adopt the scheme, provided it is legal, can 
the question of legality be said to arise so as to justify an 
opinion by the Attorney-General.” 

However, on January 31, 1905, Attorney-General Moody 
gave an opinion (25 Op. 354), the syllabus of which con- 
tained the following: 

“ The Postmaster-General is without authority to put into 
operation the plan of the Return Postage Clearing Com- 
pany, designed to relieve advertisers and others from pay- 
ing postage on return cards and envelopes until they are 
actually deposited in the mails and reach the office of des- 
tination, and giving to that company the exclusive control 
of the sale of such return envelopes and postal cards, for 
the reason that its adoption would violate the spirit and 
also the letter of many of the provisions of the postal 
laws * * *,.” 

At the request of several gentlemen interested in the 
Return Postage Clearing Company, I had an interview of 
some length with certain of its officers and counsel, dis- 
cussed the matter with them, and afterwards received and 
considered a printed brief submitted on their behalf. The 
purpose of their visit was, in substance, to secure a modi- 
fication of the said opinion or else a holding that certain 
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changes in their plan, made during the past three years, 
had removed the objections considered by my predecessor 
as fatal to its legality. I think these gentlemen fully un- 
derstood me, at the time of this consultation, that I should 
be unwilling to take any such action, unless notified by 
you that a contingency had arisen in which I could be 
called upon for an opinion under the provisions of section 
356. I am obliged to say that I do not think this contin- 
gency has arisen. I am not informed by the correspond- 
ence submitted that, as a matter of policy and adminis- 
trative discretion, you are prepared or intend to adopt any 
one of the schemes submitted, or any modification of such 
schemes, provided such action would be legal on your part, 
and, in the view of their duties consistently taken by preced- 
ing Attorneys-General, it is only then that a question of this 
character can be said to have so arisen in the administra- 
tion of your Department as to come within the terms of 
section 356. 

Nevertheless, there 1s one feature of the subject under 
discussion as to which the spirit, if not the letter, of section 
356 renders it appropriate that I should express an opinion 
at this time, namely, as to the propriety of your making 
a contract with any corporation, partnership, or individual 
whereby such party shall enjoy privileges in connection 
with the use of the mails which are not granted to any other 
persons complying with the terms imposed upon the said 
party in such contract. I am clear that you have no power 
to make any such agreement; that it would be contrary to 
the purpose and spirit of the postal laws and the ends 
sought in the establishment of the Post-Office Department 
and postal service. The validity of the patents under 
which the parties submitting these several schemes claim 
exclusive rights need not be passed upon for the present 
purpose. Whether such patents are valid or the reverse, 
your Department would have no right to make a contract 
whereby “ A ” would be entitled to use the mails in a man- 
ner which was forbidden to “ B” under precisely similiar 
circumstances. | 

This policy is reflected in many of the special provisions of 
law. For example, by section 3918, Revised Statutes, which 
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reads as follows: “ Postage stamps and stamped envelopes 
shall be furnished by the Postmaster-General to all post- 
masters, and shall be kept for sale at all post-offices,” and 
by section 3919, in which it is provided that “ postage 
stamps and stamped envelopes may be sold at a discount to 
certain designated agents who will agree to sell again with- 
out discount, under rules to be prescribed by the Postmaster- 
General; but the quantities of each sold to any one agent at 
one time shall not exceed $100 in value, and the discount 
shall not exceed 5 per cent on the face value of the stamps 
nor the same per cent on the current price of the en- 
velopes when sold in less quantities.” The provisions of 
these sections are merely illustrative of the principles 
underlying the statutes which regulate our postal service; 
namely, that this service exists for the whole people, and 
that its advantages must be extended impartially to all 
qualified to avail themselves of such advantages. It follows 
that an agreement whereby some person or persons shall be 
allowed to transmit matter through the mails, with privi- 
leges not open to anyone else complying with the reason- 
able conditions attached to the granting of such privileges, 
would be contrary to the policy of the law and beyond your 
powers and duties, as fixed by section 396, Revised Statutes, 
and such other statutes as affect vour office. 
I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The PostTMASTER-GENERAL. 


NATIONAL CURRENCY ASSOCIATIONS—RIGHT TO WITH- 
DRAW FROM. 


A member of a national currency association, duly organized under 
the act of May 30, 1908 (35 Stat. 546), entitled “An act to amend 
the national banking laws,” can not, at its own pleasure, witb- 
draw from such association. 

The several banks constituting a national currency association may 
each delegate to the governing body of the association the right 
to give consent to the withdrawal of any particular bank belong- 
ing to the association, but such delegation of authority will al- 
ways be revocable and can not be permanently conferred by the 
by-laws of the association. 
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DEPARTMENT OF JUSTICE, 
August 20, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter of August 12, 1908, in which you say: 

“The question has arisen, under the act ‘To amend the 
national banking laws,’ approved May 30, 1908, whether a 
member of a duly organized national currency association 
may, at its own pleasure, withdraw from such an associa- 
tion. 

“In the silence of the law on this question, this Depart- 
ment has declined to approve by-laws of currency associa- 
tions which contain provisions for the withdrawal of a 
bank; * * * 

“In view of the pressing importance of the question, 
this Department, before taking final action, requests the 
early opinion of the Attorney-General thereon.” 

The question you submit is simple in statement, but by 
no means free from difficulty. As noted in your letter, the 
statute itself says nothing on the subject. ‘There has been, 
of course, no judicial determination of the point involved, 
and the organization and purposes of the currency asso- 
ciations contemplated by the law are so exceptional in 
character that any reasoning from analogy with regard to 
them may well prove misleading. The first and second 
sections of the act approved May 30, 1908 (35 Stat. 546), 
entitled “An act to amend the national banking laws,” are 
as follows: 

“Be it enacted, etc., That national banking associations, 
each having an unimpaired capital and a surplus of not less 
that twenty per centum, not less than ten in number, having 
an aggregate capital and surplus of at least five millions 
of dollars, may form voluntary associations to be desig- 
nated as national currency associations. The banks uniting 
to form such associations shall, by their presidents or vice- 
presidents, acting under authority from the board of di- 
rectors, make and file with the Secretary of the Treasury 
a certificate setting forth the names of the banks composing 
the associations, the principal place of business of the as- 
sociation, and the name.of the association, which name shall 
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be subject to the approval of the Secretary of the Treasury. 
Upon the filing of such certificate the associated banks 
therein named shall become a body corporate, and by the 
name so designated and approved may sue and be sued 
and exercise the powers of a body corporate for the pur- 
poses hereinafter mentioned: Provided, That not more than 
one such national currency association shall be formed in 
any city: Provided further, That the several members of 
such national currency association shall be taken, as nearly 
as conveniently may be, from a territory composed of a 
State or part of a State, or contiguous parts of one or more 
States: And provided further, That any national bank in 
the State or Territory, having the qualifications herein pre- 
scribed for membership in such national currency associa- 
tion, shall, upon its application to and upon the approval 
of the Secretary of the Treasury, be admitted to member- 
ship in a national currency association for that city or ter- 
ritory, and upon such admission shall be deemed and held 
a part of the body corporate, and as such entitled to all the 
rights and privileges and subject to all the liabilities of 
an original member: And provided further, That each 
- national currency association shall be composed exclusively 
of banks not members of any other national currency asso- 
ciation. 

“ The dissolution, voluntary or otherwise, of any bank in 
such association shall not affect the corporate existence of 
the association unless there shall then remain less than the 
minimum number of ten banks: Provided, however, That 
the reduction of the number of said banks below the mini- 
‘mum of ten shall not affect the existence of the corporation 
with respect to the assertion of all rights in favor of or 
against such association. The affairs of the association 
shall be managed by a board consisting of one represent- 
ative from each bank. By-laws for the government of the 
association shall be made by the board, subject to the ap- 
proval of the Secretary of the Treasury. A _ president, 
vice-president, secretary, treasurer, and an executive com- 
mittee of not less than five members, shall be elected by the 
board. The powers of such board, except in the election 
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of officers and making of by-laws, may be exercised through 
its executive committee. 

“The national currency association herein provided for 
shall have and exercise any and all powers necessary to 
carry out the purposes of this section, namely, to render 
available, under the direction and control of the Secretary 
of the Treasury, as a basis for additional circulation any 
securities, including commercial paper, held by a national 
banking association. For the purpose of obtaining such 
additional circulation, any bank belonging to any national 
currency association, having circulating notes outstanding 
secured by the deposit of bonds of the United States to an 
amount not less than forty per centum of its capital stock, 
and which has its capital unimpaired and a surplus of not 
less than twenty per centum, may deposit with and transfer 
to the association, in trust for the United States, for the 
purpose hereinafter provided, such of the securities above 
mentioned as may be satisfactory to the board of the asso- 
ciation. The officers of the association may thereupon, in 
behalf of such bank, make application to the Comptroller 
of the Currency for an issue of additional circulating notes 
to an amount not exceeding seventy-five per centum of the . 
cash value of the securities or commercial paper so depos- 
ited. The Comptroller of the Currency shall immediately 
transmit such application to the Secretary of the Treasury 
with such recommendation as he thinks proper, and if, in 
the judgment of the Secretary of the Treasury, business 
conditions in the locality demand additional circulation, 
and if he be satisfied with the character and value of the 
securities proposed, and that a lien in favor of the United 
States on the securities so deposited and on the assets of 
the banks composing the association will be amply sufficient 
for the protection of the United States, he may direct an 
issue of additional circulating notes to the association, on 
behalf of such bank, to an amount in his discretion, not, 
however, exceeding seventy-five per centum of the cash 
value of the securities so deposited: Provided, That upon 
the deposit of any of the State, city, town, county, or other 
municipal bonds, of a character described in section three 
of this Act, circulating notes may be issued to the extent of 
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not exceeding ninety per centum of the market value of 
such bonds so deposited: And provided further, That no 
national banking association shall be authorized in any 
even: to issue circulating notes based on commercial paper 
in excuss of thirty per centum of its unimpaired capital and 
surpluy. The term ‘commercial paper’ shall be held to 
include only notes representing actual commercial transac- 
tions, which when accepted by the association shall bear the 
name of at least two responsible parties and have not ex- 
ceeding four months to run. 

“The banks and the assets of all banks belonging to the 
association shall be jointly and severally liable to the 
United States for the redemption of such additional circu- 
lation; and to secure such liability the lien created by 
section 5230 of the Revised Statutes shall extend to and 
cover the assets of all banks belonging to the association, 
and to the securities deposited by the banks with the asso- 
ciation pursuant to the provisions of this Act; but as be- 
tween the several banks composing such association each 
bank shall be hable only in the proportion that its capital 
and surplus bears to the aggregate capital and surplus of 
all such banks. The association may, at any time, require 
of any of its constituent banks a deposit of additional 
securities or commercial paper, or an exchange of the securi- 
ties already on deposit, to secure such additional circula- 
tion; and in case of the failure of such bank to make such 
deposit or exchange the association may, after ten days’ 
notice to the bank, sell the securities and paper already in 
its hands at public sale and deposit the proceeds with the 
Treasurer of the United States as a fund for the redemp- 
tion of such additional circulation. If such fund be insuf- 
ficient for that purpose, the association may recover from 
the bank the amount of the deficiency by suit in the Circuit 
Court of the United States, and shall have the benefit of 
the lien hereinbefore provided for in favor of the United 
States upon the assets of such bank. The association or 
the Secretary of the Treasury may permit or require the 
withdrawal of any such securities or commercial paper and 
the substitution of other securities or commercial paper of 
equal value therefor.” 
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“Src. 2. That whenever any bank belonging to a na- 
tional currency association shall fail to preserve or make 
good its redemption fund in the Treasury of the United 
States, required by section three of the act of June twen- 
tieth, eighteen hundred and seventy-four, chapter three 
hundred and forty-three, and the provisions of this Act, the 
. Treasurer of the United States shall notify such national 
currency association to make good such redemption fund, 
and upon the failure of such national currency association 
to make good such fund, the Treasurer of the United States 
may, in his discretion, apply so much of the redemption 
fund belonging to the other banks composing'such national 
currency association as may be necessary for that purpose; 
and such national currency association may, after five days’ 
notice to such bank, proceed to sell at public sale the securi- 
ties deposited by such bank with the association pursuant 
to the provisions of section one of this Act, and deposit the 
proceedings with the Treasurer of the United States as a 
fund for the redemption of the additional circulation taken 
out by such bank under this act.” 

Section 3 of the act approved June 20, 1874 (18 Stat. 
123), mentioned in the second section above quoted, 1s as 
follows: 

“Src. 3. That every association organized, or to be or- 
ganized, under the provisions of the said act, and of the 
several acts amendatory thereof, shall at all times keep 
and have on deposit in the Treasury of the United States, 
in lawful money of the United States, a sum equal to five 
per centum of its circulation, to be held and used for the 
redemption of such circulation ; which sum shall be counted 
as a part of its lawful reserve, as provided in section two 
of this.act; and when the circulating notes of any such as- 
sociations, assorted or unassorted, shall be presented for 
redemption, in sums of one thousand dollars or any 
multiple thereof, to the Treasurer of the United States, the 
same shall be redeemed in United States notes. All notes so 
redeemed shall be charged by the Treasurer of the United 
States to the respective associations issuing the same, and 
he shall notify them severally, on the first day of each 
month, or oftener, at his discretion, of the amount of such 
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redemption; and whenever such redemption for any as- 
sociation shall amount to the sum of five hundred dollars, 
such association so notified shall forthwith deposit with 
the Treasurer of the United States a sum in United States 
notes equal to the amount of its circulating notes so re- 
deemed. And all notes of national banks worn, defaced, 
mutilated, or otherwise unfit for circulation shall, when 
received by any assistant treasurer or at any designated 
depository of the United States, be forwarded to the 
Treasurer of the United States for redemption as provided 
herein. And when such redemptions have been so reim- 
bursed, the circulating notes so redeemed shall be for- 
warded to the respective associations by which they were 
issued; but 1f any of such notes are worn, mutilated, de- 
faced, or rendered otherwise unfit for use, they shall be 
forwarded to the Comptroller of the Currency and de- 
stroyed and replaced as now provided by law: Provided, 
That each of said. associations shall reimburse to the Treas- 
ury the charges for transportation, and the costs for uassort- 
ing such notes; and the associations hereafter organized 
shall also severally reimburse to the Treasury the cost of 
engraving such plates as shall be ordered by each asso- 
ciation respectively; and the amount assessed upon each 
association shall be in proportion to the circulation re- 
deemed, and be charged to the fund on deposit with the 
Treasurer: And provided further, That so much of section 
thirty-two of said national-bank act requiring or permitting 
the redemption of its circulating notes elsewhere than at 
its own counter, except as provided for in this section, 1s 
hereby repealed.” 

By section 3 of the act approved May 30, 1908 (35 Stat. 
548), it is provided that national banks individually may 
obtain additional currency with the approval of the Secre- 
tary of the Treasury, although such banks may not belong 
to the currency associations in question, when such banks 
have the same qualifications as to capital, surplus, and out- 
standing circulation as are required of those belonging to 
such associations, upon the deposit of interest-bearing obli- 
gations of any State or other public bonds having certain 
prescribed characteristics, but not upon the deposit of com- 
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mercial paper or any other form of securities except those 
specifically described in the section in question. 

Sections 4, 5, 6, 7, and 8 of the act do not seem to be 
material to the question under discussion. 

By section 9 it is provided that on notes secured by 
United States bonds a tax shall be levied of one-quarter of 
1 per cent for each one-half year, and upon notes secured 
otherwise than by bonds of the United States a tax for the 
first month at the rate of 5 per cent per annum and after- 
wards an additional tax of 1 per cent per annum for each 
month until the tax amounts to 10 per cent annually, and 
thereafter such tax of 10 per cent per annum upon the aver- 
age amounts of such notes. Taxes received on circulating 
notes of the second class shall be added to the reserve fund 
held for the redemption of United States and other notes. 

By section 10 it is provided that banking associations 
desiring to withdraw circulating notes issued on security 
other than bonds of the United States may make the with- 
drawal at any time by deposit of lawful money or national- 
bank notes in the Treasury, and, on such deposit, withdraw 
2 proportionate share of the securities deposited, and de- 
posits intended to retire such notes are not to be covered 
into the Treasury as required by section 6 of the act ap- 
proved July 14, 1890 (26 Stat. 289), but retained for the 
purpose of redeeming the notes of the bank making such 
deposit. 

Sections 11 and 12 of the act do not appear to be relevant. 
Section 13 is as follows: 

“Sec. 18. That all acts and orders of the Comptroller of 
the Currency and the Treasurer of the United States au- 
thorized by this act shall have the approval of the Secretary 
of the Treasury, who shall have power,: also, to make any 
such rules and regulations and exercise such control over 
the organization and management of national currency 
associations as may be necessary to carry out the purposes 
of this act.” 

Sections 14, 15, and 16 appear to be immaterial for the 
present purpose. 

Sections 17, 18, and 19 create a commission to be known 
as the National Monetary Commission, composed of nine 
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Members of the Senate and nine Members of the House of 
Representatives, whose duty it shall be “ to inquire into and 
report to Congress at the earliest date practicable, what 
changes are necessary or desirable in the monetary system 
of the United States or in the laws relating to banking and 
currency ;” authorize them to make all necessary inquiries, 
to sit during the recess of the Congress, to employ such 
subordinates as may be needful, to administer oaths, sum- 
mon and compel the attendance of witnesses, and generally 
exercise the powers appropriate to the duties imposed upon 
them, and further provide for the payment of the expenses 
of such commission. The last section of the act is as fol- 
lows: 


“Sec. 20. That this act shall expire by limitation on the 
thirtieth day of June, nineteen hundred and fourteen.” 


It is to be observed that, while the national currency 
associations for which this legislation provides are thereby 
constituted bodies corporate, their corporate purposes and 
powers are extremely narrow. They have no authority what- 
ever over the management or business of their constituent 
banks and no warrant to interfere therein. They exist 
merely to enable banks belonging to them to obtain ad- 
ditional currency upon the deposit of securities other than 
those specifically described in section 3 of the act, more 
particularly upon the deposit of commercial paper. In 
both cases alike, the approval of the Secretary of the 
Treasury is necessary to such issue of notes, but if a bank 
applies as a member of a currency association, and desires 
to obtain a circulation on classes of securities not enumer- 
ated in section 3, the application must be made through 
the officers of the currency association and, presumptively, 
with their approval. The securities in this case are de- 
posited with the association in trust for the United States, 
instead of being deposited with the Treasurer or Assistant 
Treasurer as provided in section 3, and the association has 
power to require additional securities or the substitution 
of more desirable securities from the bank making the ap- 
plication, and, also, to realize, for the benefit of the Treas- 
ury, upon the securities thus deposited. 
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This is all done, however, subject to the superior author- 
ity of the Secretary of the Treasury in the premises, and 
the association is essentially an agency of the Treasury 
intended to assure it of the sufficiency of the securities 
offered and to assist it in so dealing with these securities 
as to insure the due redemption of the additional circula- 
tion authorized. While, however, the powers of the cur- 
rency associations are thus strictly limited, obligations of 
considerable moment are assumed, each to the other, by the 
several banks forming parts of one of these associations. 
These banks and all the assets and property of all of them 
become responsible to the United States for the redemption 
of the additional circulation issued to any one. The dis- 
tribution of such liability, as among the banks themselves, 
is In proportion to the capital and surplus of each to the 
ageoregate capital and surplus of all. Moreover, the re- 
demption fund of every bank belonging to the association 
provided under the terms of the act of 1874 becomes respon- 
sible for the default of any one of the said banks to main- 
tain its redemption fund, as required under the terms of 
the said law. 

It is further to be observed that the very heavy tax im- 
posed upon additional circulation, issued upon the security 
of bonds other than those of the United States, will un- 
doubtedly have, as we know that it was intended to have, 
the effect of restricting applications for such additional 
circulation to cases of emergency, and assure its retirement 
as soon as the emergency ceases ; and the restriction of the 
act’s validity to a term of six years, with the provision for 
an investigation and report on the part of the commission 
created, shows that the rights and liabilities created by the 
act were not intended to endure indefinitely, but had a 
fixed term, which could not be greater than six years and 
might readily prove to be much less. 

With this preliminary statement as to the — I proceed 
to answer your question. There are two provisions in the 
act which might suggest to the mind an intention on the 
part of the Congress that any bank should be at liberty to 
withdraw at its own pleasure from a duly organized na- 
‘tional currency association. These are the statement that 
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the qualified banks “ may form voluntary associations ” and 
the provision “that the reduction of the number of said 
banks below the minimum of ten shall not affect the ex- 
istence of the corporation with respect to the assertion of all 
rights in favor of or against such association.” It appears 
to me, however, that the word “ voluntary ” may be con- 
strued in this connection with entire propriety as referring 
only to the original act of joining the association, and 
does not necessarily imply that the continued membership 
of the bank in the association shall be voluntary during its 
entire duration. When we speak of a soldier as a “ volun- 
teer,” we refer only to his unconstrained act in becoming 
a soldier; he has no more right to terminate at his own 
pleasure his connection with the Army than a conscript 
would have. The clause secondly above noted would be 
very significant if it stood alone. It follows, however, as a 
proviso to the following language: 

“The dissolution, voluntary or otherwise, of any bank 
in such association shall not affect the corporate existence 
of the association unless there shall then remain less than 
the minimum number of ten banks.” 

A reasonable construction of the two passages taken 
together would seem to be that the Congress wished only to 
guard against the loss of corporate powers by the asso- 
ciations through the dissolution of one or more of the banks 
belonging to them whereby the number of such banks would 
be reduced below ten, and, in this view of the language 
used, the provision tends rather to indicate a purpose not 
to permit voluntary withdrawals, since no mention is made 
of the voluntary withdrawal of a bank when the law speaks 
of its withdrawal through dissolution. On the whole, I 
think it must be owned that the language of the law is 
fairly consistent with either construction, and your question 
must be answered by a consideration of the general nature 
of the legal obligations assumed by the individual banks 
and by the known purposes of the statute. 

The banks agree, in substance, that, under certain condi- 
tions, all of them and all of their property and assets shall 
be responsible for the redemption of additional currency 
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issued to any one of their number, and also that, under 
certain conditions, the several redemption funds of all the 
banks required by the act of 1874 shall be responsible for 
deficits in the redemption fund of any one of their number. 
This responsibility 1s limited by the terms of the law to 
s1x years at most, and, while currency associations may be 
organized at any time within that period, no very obvious 
or very serious reason appears on the face of the law why 
they should be formed until the necessity for emergency 
currency shall be felt. Moreover, while no bank can be- 
come a member of such association except through its own 
voluntary act, the association, once formed, can not refuse 
to receive additional members, since it 1s expressly provided 
“that any national bank in such city or territory, having 
the qualifications herein prescribed for membership in such 
national currency association, shall, upon its application to 
and upon the approval of the Secretary of the Treasury, be 
admitted to membership in a national currency association 
for that city or territory, and upon such admission shall be 
deemed and held a part of the body corporate, and as such 
entitled to all the rights and privileges and subject to all 
the liabilities of an original member.” 

The purpose of this last proviso could apparently be 
defeated if the banks already in the association could 
threaten to withdraw in case the newcomer were associated 
with them. It appears to me, on the whole, that banks 
joining such associations stand in the position of anyone 
who makes a contract involving the assumption by himself 
of specified responsibilities and duties for a period of time 
determined in advance. In such case the withdrawal of 
such party involves the rescission of the contract, and all 
parties interested in the contract must also be parties to the 
rescission before the date fixed for 1ts termination; in other 
words, no bank which has once joined such association can 
withdraw from it without the consent of every other bank 
admitted to membership in it. With such consent, I see no 
reason in principle why the contract between the banks 
may not be rescinded and the corporation made up of them 
pro tanto dissolved. It follows that the consent of each 
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individual bank forming part of one of these corporations 
must be obtained to the withdrawal of any one bank as a 
member thereof, since the result of such withdrawal is, in 
effect, to make the organization virtually a new corporation, 
although subject to the responsibilities and enjoying the 
rights of the one previously existing. The several banks 
may each, if they shall respectively see fit. delegate to the 
governing body of the association the right to give such 
consent on its behalf, but such delegation of authority will 
be always revocable and can not be permanently conferred 
by the by-laws of the association. 

This conclusion is, to my mind, strengthened by a con- 
sideration of the evils sought to be remedied by this law 
and the circumstances under which it was passed. The at- 
tention of the Congress, as well as of public opinion, had 
been strongly called to the necessity of providing an 
emergency currency in times of crisis arising from actual 
or threatened financial panic and with a view to sustaining 
and restoring confidence in commercial circles. Experience 
has shown that during periods of such excitement nothing 
tends more strongly to weaken confidence and promote 
panic than a display of alarm on the part of any more or 
less prominent individual or institution. If at such a time 
the governing body of some one bank were to withdraw 
from a currency association its example might readily be- 
come contagious, spreading fear and distrust throughout 
the business community and aggravating the very dangers 
and evils against which this law was designed to provide 
a safeguard. I have the honor, therefore, to answer vour 
question whether a member of a national currency asso- 
ciation, duly organized under the act “ To amend the na- 
tional banking laws,” approved May 30. 1908, may, at its 
own pleasure, withdraw from such an association, in the 
negative. : 

I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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NAVAL OFFICERS—MATES—RETIREMENT OF MATE 
NIELSON. 


The opinion of June 5, 1908 (26 Op. 615), does not state, neither 
was it the intention of the Attorney-General to express the opinion, 
that Mate Neilson was entitled to retirement under section 11 of 
the navy personnel act of March 8, 1899 (30 Stat., 1007), at the 
date of his irregular retirement under section 17 of that act. 

The statement in that opinion that “ his retirement of March 31, 
1899, should be so corrected as to make it show such retirement 
* * * with the rank and retired pay of a warrant officer with 
twelve years of service, and from said original retirement,” must 
be understood as meaning a retirement from the period at which 
he would have been eligible for retirement under section 11 of the 
navy personnel act, namely, April 16, 1902, the date at which he 
would have attained the age of 62 years. 

The material point of that opinion was that-Mate Neilson, having 
accepted a construction of his status and consequent rights 
adopted by the Government itself, but which was subsequently 
held to be erroneous, ought not to be deprived of any substantial 
benefit resulting from the changed authoritative construction of 
the law. 


DEPARTMENT OF JUSTICE, 
August 29, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter of June 23, 1908, in which you request an explanation 
of a certain passage in my opinion of June 5, 1908 (26 Op. 
§15), in the case of Mate Harold Neilson, U. S. Navy, re- 
tired. The passage to which you call my attention is as 
follows: 

“T am of opinion that, as Mate Neilson was entitled to be 
retired under section 11 of the act referred to (the personnel 
act), his retirement of March 31, 1899,-should be so cor- 
rected as to make it show such a retirement, and following 
the above opinion of April 18, 1908, with the rank and re- 
tired pay of a warrant officer with twelve years of service, 
and from said original retirement. This is giving to this 
officer, although at a later date, that to which, in law, he was 
then entitled.” 

It appears that this has been construed as meaning that 
Mate Neilson was entitled to be retired under section 11 of 
the personnel act at the time when he was, in fact (although 
irregularly), retired under section 17 of the same act, and 
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you point out that data contained in certain memoranda 
accompanying your letter of May 26, 1908, show that Mate 
Neilson, at the time above mentioned, had neither served 
forty years nor attained the age of 62 years, and, therefore, 
he would not have been entitled to retirement had he then 
held the rank of a warrant officer. The passage in question 
is not, perhaps, as carefully ‘expressed as it should have 
been, but it does not say, nor was it my intention to express 
the opinion, that Mate Neilson was entitled to retirement 
under section 11 of the personnel act at the date of his ir- 
regular retirement above mentioned. In the two para- 
graphs immediately preceding the one to which you refer, 
I said: 

“ T do not think that the retirement of Mate Neilson un- 
der section 17 of the personnel act, upon his own applica- 
tion, is, under the circumstances, a bar to his retirement as 
an officer under section 11 of that act or under the act of 
1906. 

“The Government having held that he could not be re- 
tired as an officer under section 11, but might be under 
section 17, upon his own application, I do not think that, 
by accepting this erroneous decision and acting upon it, he 
waived or forfeited any legal right which he had to be re- 
tired otherwise.” 

In other words, the material point in my opinion was that 
Mate Neilson, having accepted a construction of his status 
and consequent rights which had been adopted by the Gov- 
ernment itself, but which was subsequently held, upon ap- 
propriate consideration, to be erroneous, ought not to be de- 
prived of any substantial benefit resulting from the change 
in the authoritative construction of the law, by reason 
of his action taken while the error of construction was 
acted upon by his superiors. He was held not to be entitled 
to retirement as an officer; he, therefore, accepted retire- 
ment as an enlisted man. In point of fact, he should have 
been regarded, and should have regarded himself, as en- 
titled to retirement as an officer, and, under the circum- 
stances of this case, he ought not to suffer by reason of the 
consequences of a mistake for which he was not responsible. 
From the facts stated in your letter, and which were shown 
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by the memoranda accompanying your previous letter of 
May 26, it seems to be quite clear that Mate Neilson would 
not have been entitled to retirement under section 11 of the 
personnel act until April 16, 1902, when he would have at- 
tained the age of 62 years. When that date came, however, 
he was assumed by the Department, and also by himself, to 
be already upon the retired list by reason of his irregular 
retirement of March 31, 1899. But for this action of the 
- Government, Mate Neilson would have been, as your letter 
states, undoubtedly retired on April 16, 1902, and when I 
say in the passage you have quoted “his retirement of 
March 31, 1899, should be so corrected as to make it show 
such retirement * * * with the rank and retired pay of 
a warrant officer with twelve years of service, and from said 
original retirement,” this must be understood as meaning a 
retirement from the period at which he would have been 
eligible for retirement under section 11 of the personnel 
act, namely, April 16, 1902. With this modification or, 

ather, explanation, the opinion of June 5, 1908, correctly 
expresses my views of the law as applied to the case of 
Mate Neilson. 

I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


CUSTOMS LAW—DRAWBACK—BLENDED FLOUR. 


Drawback is allowable under section 30 of the act of July 24, 1897 
(30 Stat. 211), on blended flour produced by thoroughly mixing 
and aerating an imported flour ground from Manitoba hard spring 
wheat, containing a high percentage of glutin, with a domestic 
flour of medium strength, of a high color, and great keeping qual- 
ities, thus producing a superior flour differing from the imported 
flour in color, texture, and keeping qualities, and having. a dis- 
tinct commercial designation. 

Blended flour is a * manufacture ” within the meaning of section 30 
of the tariff act of 1897. 

While debates in Congress are not ordinarily appropriate sources of 
information from which to discover the meaning of a statute, 
yet the statements of those who had charge of an act prior to its 
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passage, made to the legislative body who afterwards passed it, as 
to its meaning and purpose, are always competent. 

The preexisting law, and the reason and purpose of a new enact- 
ment, are considerations of great weight in determining the proper 
construction to be placed upon a statute. 


DEPARTMENT OF JUSTICE, 
September 19, 1908. 

Sir: Reading together in their proper order the several 
statements submitted by you, the following appear to be 
the facts upon which an opinion is sought: 

First. Blending flour consists in selecting the kinds, qual- 
ities, and quantities of flours necessary to make the required 
blend, and in thoroughly mixing and aerating the same, 
which is purely a mechanical process and involves no chem- 
ical action. 

Second. This is done by machinery especially manufac- 
tured for that purpose, and the labor is principally un- 
skilled, but 1s performed under the direction of a skilled 
miller. 

Third. Blended flours have different qualities and char- 
acteristics from and are better adapted to the uses for 
which intended than flours not blended. Their qualities 
and characteristics are the mean between the corresponding 
qualities and characteristics of the flours unblended. They 
remain wheat flour, having the same uses as unblended 
fiours, but being better adapted to sound preservation for 
those uses in tropical climates. 

Fourth. The blended flour produced by the Copland- 
Raymond Company, to whom the drawback in question has 
been allowed, is produced from Manitoba hard spring 
wheat, containing a high percentage of gluten, blended 
with domestic flour of medium strength, of a high color, 
and great keeping qualities, thus producing a flour having 
the proper proportion of gluten to obtain the best results 
in bread making and also superior keeping qualities, which 
are necessary for flour used in warm climates. It differs 
from the imported flour used in the blending, in color, 
texture, and keeping qualities, and in the quantity and 
quality of the gluten contained therein. 








70 Customs Law—Drawback—Blended Flour. 


Fifth. The proportion of the imported flour used varies 
from 334 to 45 per cent, according to the varying require- 
ments of the seasons and climatic conditions. 

Sixth. The cost of blending is about 24 per cent of the 
value of the blended flour, which is exclusive of the pack- 
ages in which the same is exported. 

Seventh. Blended flours have a distinct commercial des- 
ignation in the markets of this country, the imported flour 
being known in the trade and commerce of this country as 
spring-wheat flour, and the flour produced by blending 
being known and sold in the market as blended flour; 
but this term is apphed commercially to all flour to the 
ultimate production of which spring and winter wheat, 
wherever grown, have contributed, whether through the 
blending of flours or through the blending of the grain 
prior to its manufacture into flour. 

The question for consideration is whether the Copland- 
Raymond Company, when exporting the blended flour 
above described, is entitled to a drawback on the imported 
flour used in producing said blended flour, under section 30 
of the tariff act of 1897 (30 Stat. 211), which reads as fol- 
lows: 

“That where imported materials on which duties have 
been paid, are used in the manufacture of articles manu- 
factured or produced in the United States, there shall be 
allowed on the exportation of such articles, a drawback 
equal in amount to the duties paid on the materials used, 
less one per centum of such duties.” 
the only question now presented being whether or not the 
imported flour upon which a drawback is being allowed 
is used in the “ manufacture ” of an article “ manufactured 
or produced in the United States,” within the meaning of 
said act. 

Numerous authorities have been called to my attention 
by those interested in the determination of this question, of 
which the following are the most important: 

In Hartranft v. Wiegmann (121 U. S. 609), decided in 
1887, the Supreme Court held that shells cleaned by acid 
and then ground on an emery wheel, and some of them 
afterwards etched by acid, and all intended to be sold for 
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ornaments as shells, were not dutiable at 35 per cent ad 
valorem as “manufactures of shells,” but were exempt 
from duty as “shells of every description not manufac- 
tured.” Congress, however, does not appear to have taken 
the view that such a treatment of shells was not a manufac- 
ture, as in paragraph 450 of the tariff act of 1897, it was 
provided that “ shells engraved, cut, ornamented, or other- 
wise manufactured,” should be assessed 35 per cent ad 
valorem, thus clearly indicating that engraving, cutting, 
and ornamenting shells is a manufacture within the mean- 
ing of that act. 

In Dejonge v. Magone (159 U. S. 562), it was held that 
papers coated, colored, and embossed to imitate leather, and 
papers coated with flock, to imitate velvet, were not “ manu- 
factures of paper, or of which paper is a component ma- 
terial.” This decision, however, turned very. largely on 
what the court understood from the classification of the 
several varieties of paper and the well-known signification 
of the word “ paper” in commerce Congress had in mind 
when the act was passed. This is apparent from the fol- 
lowing language of the court: 

“ But it is established by the evidence beyond dispute 
that at the time of the passage of the tariff act of 1883 
‘fancy papers’ were largely dealt in in commerce and were 
well known in the commerce and trade of this country ; that 
there were a great variety of fancy papers, and that such 
designation covered both the importations out of which 
this controversy arose. It is not reasonable to suppose that 
Congress assumed that the manipulation or treatment of 
particular paper in the completed condition in which pro- 
duced at a paper mill, by mere surface coating, a process 
which did not change its form, but only increased the uses 
to which such paper might be put, had the result to cause 
the article to cease to be paper and to become a manufac- 
ture of paper, especially in view of the continued commer- 
cial designation of the article as a variety of paper and its 
sale and purchase in commerce as paper.” 

In Tide Water Oil Co. v. United States (171 U.S. 210), 
the facts were that box shooks had been manufactured in 
Canada by planing boards and cutting them into required 
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lengths and widths for making into boxes without further 
labor than nailing them together. They were then tied. 
into bundles and imported, and made into boxes or cases 
by nailing the proper parts together with nails manufac- 
tured in the United States out of imported steel rods. The 
drawback was claimed under section 3019, Revised Stat- 
utes, which provided that— 

“There shall be allowed on all articles wholly manu- 
factured of materials imported, on which duties have been 
paid when exported, a drawback,” etc. 

The court interpolated the words “in the United States ” 
after the word “ manufactured,” making it read— 

“There shall be allowed on all articles wholly manufac. 
tured in the United States of materials imported,” etc., 
and held that the putting together of the shooks by fitting, 
nailing, and trimming them, was not an entire manufacture, 
and that, consequently, the boxes were not “ wholly manu- 
factured” within the United States, as required by the 
statute. The opinion in this case is an interesting one, and 
in the discussion of the general subject of what processes 
constitute a manufacture, throws some light upon the ques- 
tion under consideration. 

In United States v. Dudley (174 U.S. 670), the question 
was whether boards, dressed on one side and tongued and 
grooved, should be assessed with a tax of 25 per cent ad 
valorem as “ manufactures of wood, or of which wood is 
the component material of chief value,” or be exempt as 
“sawed boards, plank, deals, and other lumber, rough or 
dressed.” The court held that the boards were dressed 
lumber, and not manufactures of lumber within the mean- 
ing of that provision. ; 

The case of Anheuser-Busch Brewing Association v. 
United States (207 U. S. 556) 1s much relied on by those 
who oppose the drawback. In that case it appeared that 
the company had imported corks, and had subjected them 
to a special and rather elaborate treatment, as a result of 
which they would not permit the escape of gas from the 
bottled beer, or impart thereto the cork flavor. It was 
insisted by the company that when it shipped bottled beer 
corked with these corks, it was entitled, under the statute 
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now in question, to a drawback thereon. The court disal- 
lowed the claim, holding incidentally that the corks were 
not manufactured after their importation, but mainly 
resting the case on the opinion of the court in the case of 
Joseph Schlitz Brewing Co. v. United States (181 U. S. 
584), 1n which it was held that “ bottles and corks in which 
beer is bottled and exported for sale are not ‘imported 
materials used in the manufacture’ of such beer within 
the meaning of the drawback provisions of the customs- 
revenue laws, although the beer be bottled and corked and 
subsequently heated for its better preservation.” In the 
opinion in the Schlitz case, the court said: 

“The fact that the beer must be steamed after bottling 
to a point necessary to kill the germs of yeast, and for that 
purpose must be enclosed in some vessel to prevent the es- 
cape of the carbonic acid gas, only shows that the beer is 
bottled before it is finally manufactured and ready for the. 
market. This process certainly does not convert a bottle 
from an incasement into an ingredient. In this particular 
beer does not materially differ from a hundred other arti- 
cles which require to be encased for their proper preserva- 
tion. Thus, champagne and other sparkling wines must be 
bottled while yet effervescing, or they will lose the tang 
which gives them their principal value. The same remark 
may be made of Appollinaris and other effervescing water, 
though not manufactured, and of certain canned fruits 
and vegetables which are required to be encased while hot 
and still in the process of preservation.” 

This reasoning was equally conclusive of both the Schlitz 
and the Anheuser-Busch cases; and the opinion of the 
court in the latter case contains no intimation as to what 
the result would have been had the claimant imported corks 
and united them with other varieties of corks, if such a 
process were possible, and subjected the corks thus made 
to special treatment fitting them for certain uses, and had 
then exported the corks thus produced as corks and not as 
beer. Such a state of facts would have presented a case 
something similar to the question now under consideration ; 
and it must be conceded that there is little in common 
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between the facts in the Anheuser-Busch case and the facts 
here presented. 

In The Brooklyn Cooperage Co. v. City of New Or- 
leans et al (47 La. Ann. 1314), it was held that the putting 
together, by means of machinery, of staves, hoops, and 
heads, thus forming a barrel, does not constitute a manu- 
facture of an article of wood. This case is similar in its 
facts to that of Tide Water Oil Co. v. United States, supra, 
wherein it was held that the nailing of shooks together in 
the form of a box is not a whole manufacture of the box. 

In The People ex rel v. Roberts (145 N. Y. 375), the re- 
lator claimed that it was exempt from taxation because it 
was a manufacturing corporation. It appeared that the 
company took tea in the original state and mixed together 
various kinds, thus producing a compound which was 
called “ combination tea,” and that it took coffee in the raw 
bean and roasted and ground it, and in some instances dif- 
ferent kinds of coffee were mixed together, forming, as in 
the case of tea, a combination article. The court held 
that the handling of tea and coffee in that manner was not 
a manufacture in any legal sense, and that the relator was 
not a manufacturing corporation. It is apparent that if 
the roasting and grinding of coffee, and thus putting it in 
shape for use, is not a manufacture, then the grinding. of 
corn into corn meal, or of wheat into flour, 1s not a manu- 
facture. In fact, the same may be said of lumber when cut 
from the logs. The material 1s subjected to only a me- 
chanical process and still remains wood, but in a different 
form. Yet it is conceded by all authorities that it is a 
manufacture to make lumber from logs. 

This case of The People v. Roberts does not appear to 
have been uniformly followed, even in the State of New 
York, as in The People ex rel. Devoe v. Roberts (51 App. 
Div. 77), the mixing of paint was held to be a manufac- 
ture; and in The People ex rel. Waterman Co. v. Morgan 
(48 App. Div. 395), it was held that the mere assembling 
and fitting together of gold pens and holders which were 
made by others and purchased by the Watermans, and as- 
sembled by them, was a manufacture entitling the corpora- 
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tion to exemption from taxation on its capital stock under 
the same statute. 

In Murphy v. Arnson (96 U. S. 181), it was held that a 
substance which was obtained by the chemical action of 
benzole and nitric acid upon each other and then refined 
and cleaned by distillation was a manufacture from those 
substances. 

The material distinction between the facts in that case 
and those herein presented is that in the process there in- 
volved there was chemical action, and the resulting article 
was wholly different from and in fact possessed none of 
the properties of either of the substances from which it was 
made. The word “blend” is hardly appropriate to de- 
scribe the union between those two substances, as that word 
implies a mechanical mixture. 

In Meyer v. United States (124 Fed. 296), District Judge 
Townsend held that hemstitched cotton lawns made by sub. 
jecting cotton cloth to the processes of turning over the 
edges, drawing certain threads, and other manipulation, but 
not appropriated by these processes to any particular ulti- 
mate use, were advanced beyond the condition of “ cotton 
cloth,” and were dutiable as “ manufactures of cotton.” 

The above cited cases involve about all the principles 
which have been considered by the courts in determining 
what constitutes a manufacture. 

In applying these decisions, it must be kept in mind that 
each case presented a peculiar state of facts, and especially 
that those facts were applied to peculiar statutes, and that 
in no case did the court intend to lay down a general and 
inflexible definition of the word “ manufacture,” which 
should govern under all conditions and in all cases. For 
illustration, in United States v. Dudley, supra, the ques- 
tion was whether boards dressed on one side and tongued 
and grooved fell within the classification “ manufactures 
of wood or of which wood is a component material of 
chief value,” or, “sawed boards, plank, deals, and other 
lumber, rough or dressed.” Since dressed lumber was 
within the express terms of the second clause, such lumber 
could not be taken as a manufacture of wood within the 
ineaning of the first clause; and the court held that merely 
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tonguing and grooving the lumber, therefore, did not con.- 
vert 1t into such a finished product as to constitute a man- 
ufacture of wood within the meaning of that statute, but 
that it still fell within the classification of dressed lumber. 
It is apparent that this decision furnishes no criterion as 
to what the court would hold were a case presented wherein 
rough lumber had been imported into the United States 
nnd had been dressed and tongued and grooved, and thus 
prepared for use as ceiling, flooring, and numberless other 
uses to which such lumber can be put, and by this means 
had been fitted for foreign markets, when otherwise it could 
not have been sold in such markets, and when exported a 
drawback had been demanded thereon. Or, an illustra- 
tion more apt to the question under consideration: Suppose 
lumber be imported and then dressed and veneered with 
domestic walnut lumber, or by machinery dressed and 
joined with another class of common lumber, as is often 
done for the manufacture of doors and other articles, and 
as a result of such combination and alteration of the origi- 
nal materials, the product can be sold in a foreign market; 
can it be doubted that Congress intended that a drawback 
should be allowed in such a case, or that such veneered lum- 
ber is a manufacture or product within the meaning of this 
statute, and could the case of United States v. Dudley be 
considered as an authority against such a view ¢ 

It is insisted that the principle that a governmental 
grant of a privilege or benefit, where doubt as to its mean- 
ing exists, 1s to be construed in favor of the Government, 
should be here applied. This principle has been repeatedly 
recognized by the United States Supreme Court (Hannibal 
&c. Railroad Co. v. Packet Co., 125 U.S. 260, 271; United 
States v. Allen, 163 U. S. 499, 504; Swan & Finch Co. v. 
C'nited States, 190 U. S. 148, 147; Cornell v. Coyne, 192 
U. S. 418, 431). 

The cases of United States v. Allen and Swan & F inch 
Co. v. United States each involved a claim for a drawback, 
and in the first case it was held that the provision of the 
tariff act of 1883, whereby a drawback was allowed on im- 
ported coal used for fuel on vessels engaged in the coasting 
trade of the United States, was repealed by implication by 
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the tariff act of 1890; and in the second case it was held 
that the placing on board a vessel bound for foreign ports, 
. lubricating oils manufactured from imported rape seeds, 
which oils were used in and to be consumed by the vessels, 
was not an exportation of the oils within the meaning of 
the drawback provision. Neither of these cases, therefore, 
involved an exportation of a manufactured product, or had 
any bearing upon our foreign trade. On the other hand, 
it was manifestly the intention of Congress that, when the 
question involved affected domestic manufacturers in their 
efforts to build up a foreign trade, the drawback provision 
should be liberally construed in favor of the exporter; and 
such has been the rule of construction adopted by your De- 
partment and the more recent rule adopted by this De- 
partment. The purpose of this provision is thus stated in 
Tide Water Oil Co. v. United States, supra: 

“The object of the section was evidently not only to 
build up an export trade, but to encourage manufactures 
in this country, where such manufactures are intended for 
exportation, by granting a rebate of duties upon the raw or 
prepared materials imported, and thus enabling the manu- 
facturer to compete in foreign markets with the same ar- 
ticle manufactured in other countries.” 

When this provision was under consideration by Con- 
gress, Mr. McKinley, who was chairman of the Ways and 
Means Committee and the author of the tariff act under 
discussion, sald: 

“We have extended this provision and in every wav 
possible liberalized it, so that the domestic and foreign 
product can be combined and still allow to the exporter 99 
per cent upon the duty he pays upon his foreign material 
intended for export, which is, in effect, what free traders 
and our political opponents are clamoring for, namely, free 
raw material] for the foreign trade. And, if you are de- 
sirous of seeing what, you can do in the way of entering the 
foreign market, here is the opportunity for you. * * * 
It completely, if the provision be adopted, disposes of what 
has sometimes seemed to be an almost unanswerable argu- 
mwnent that has been presented by our friends on the other 
side, that if we only had free raw material we could go 
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out and capture the markets of the world. We give them 
now within 1 per cent of free raw material, and invite 
them to go out and capture the markets of the world.” 

It is true that it has been held that debates in Congress 
are not appropriate sources of information from which to 
discover the meaning of the language of a statute passed 
by that body (United States v. Freight Association, 166 
U. S. 318); but in La parte Farley (40 Fed. Rep. 69) it 
was said that “ The statements of those who had charge of 
the law, made to the legislative body passing it, as to its 
meaning and purpose, are always competent.” Moreover, 
it is one of the oldest and best recognized principles of con- 
struction that “ The preexisting law, and the reason and 
purpose of the new enactment, are considerations of great 
weight ” (Smythe v. Fiske, 90 U. S. 380), and that the court 
should consider the external or historical facts which lead 
to the enactment of the statute (26 Am. & E. Ency. 6382, 
and the many cases there cited). And Mr. McKinley was 
but stating the purpose of this provision and the reasons 
_ for its enactment, which were a part of the political his- 
tory cotemporaneous with its passage. 

It is also worthy of consideration that in every instance 
but one in this entire section the words “ produced,” “ pro- 
duction,” and “ producer ” are used in connection with the 
words “ manufactured,” “ manufacture,” and “ manufac- 
turer.” The section thus begins: “ Where imported ma- 
terials on which duties have been paid, are used in the man- 
ufacture of articles manufactured or produced,” etc.; and 
the second proviso reads: “* That the imported materials 
used in the manufacture or production of articles entitled 
to drawback * * * when exported shall * * #* be 
identified * * * the facts of the manufacture or pyvo- 
duction * * * shall be determined and the drawback 
due thereon shall be paid to the manufacturer, producer, 
or exporter, to the agent of either, or to the person to 
whom such manufacturer, producer, exporter, or agent 
shall, in writing, order such drawback paid.” 

Why this careful and repeated use of the idea of prodve- 
tion in connection with that of manufacture? Was it in- 
tended as mere surplussage and to add nothing whatcver to 
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the meaning of the act? It can hardly be thought that 
such was the purpose of Congress. But if it means any- 
thing at all, it must broaden the provisions of the act and 
make it include cases which would not be embraced in the 
word “manufacture.” The fourth definition of the word 
“ produce,” as given by Webster, and the only one that can 
be here applicable, 1s, “ To give being and form to; to man- 
ufacture; to make.” There can, therefore, be but little 
difference between the two words “ produce ” and “ manu- 
facture,” as used in this provision, but under this definition 
the word “ make” can very properly be substituted for the 
word “ produce; ” and, since the technical meaning of the 
first part of the word ‘“ manufacture ” has long since dis- 
appeared, the word “make” has substantially the same 
meaning as the word “ manufacture,” stripped of its strict 
legal interpretation; and it is but reasonable to suppose 
that Congress intended that this drawback provision should 
apply to cases which might not fall within the strict and 
limited construction given to the word “ manufacture ” by 
the courts, and for this reason added the word “ produce ” 
or its proper derivative. 

This is further indicated by the use of the single word 
“ manufacture” in the beginning of the section. to wit: 
“Where imported materials * * * used in the manvw- 
facture of articles manufactured or produced * * *,” 
etc., that is, before the drawback can be allowed, the 
resultant article must have been “ manufactured “ some- 
where, but it is sufficient if it be either manufactured or 
produced (made) in the United States. The statute under 
consideration in 77de Water Oil Company v. United States, 
supra, did not contain the word “ produce” or “ produc- 
tion ” at all, and the decision rested upon the theory that 
all the processes of manufacture had to be carried on in the 
United States; and the addition of the words “ produced.” 
“ production,” and “ producer” in the present law would 
indicate that a different construction in this particular was 
intended. 

Your Department has, as I understand, with but one ex- 
ception, interpreted this drawback provision favorably to 
the contention of the Copland-Raymond Company. 
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kn the order directing that the drawback be allowed to 
said company, Assistant Secretary Reynolds cited the fol- 
lowing decisions of the Treasury Department, which bear 
more or less upon the question here involved (T. D., vol. 9, 
p. 400) : | 

Lubricating oil formed by mixing imported rape-seed 
oil and products of domestic petroleum. (T. D. 16747, Feb- 
ruary 6, 1896.) 

Blended oil produced by mixing imported olive oil and 
domestic cotton-seed oil. (T. D. 25141, March 23, 1904.) 

Diamond dyes formed by. mixing dry colors imported in 
bulk. (T. D. 22714, January 9, 1901.) 

Butter color produced by mixing imported coal-tar 
colors. (T. D. 22580, November 2, 1900.) 

Newfoundland cod cil produced by mixing imported 
crude cod oil and domestic fish oil. (T. D. 24791, Novem- 
ber 21, 1903.) | 

Mixed sirups formed by combining glucose and sugar 
sirup manufactured from imported raw sugar. (T. D. 
23625, March 31, 1902.) 

However, when this question was presented to Secretary 
Shaw, on June 19, 1902, he held that “ The mere admixture 
of imported and domestic flour does not constitute manu- 
facture within the meaning of the drawback laws” (T. D., 
vol. 5, p. 510); but on March 7, 1905, while Mr. Shaw 
was still Secretary of the Treasury, the former ruling dis- 
allowing the drawback on such flour was reversed, and the 
drawback was allowed. 

This practically uniform construction of the statute by 
the Department having its enforcement in charge is en- 
titled to great weight, and should be followed unless the 
meaning of the statute is clearly to the contrary. (United 
States v. Hill, 120 U.S. 180; United States v. Tanner, 147 
U. S. 668; United States v. Alger, 152 U. S. 397; United 
States v. Johnson, 173 U.S. 378.) . 

The previous expressions of this Department in constru- 
ing this drawback provision of the tariff act of 1890 are 
not quite uniform. While it has not heretofore been called 
upon to determine what constitutes a manufacture or prod- 
uct within the meaning of the act, yet four opinions have 
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heretofore been given your Department with reference to 
the effect of the proviso, 

“That when the articles exported are made in part from 
domestic materials, the imported materials, or the parts of 
the articles made from such materials, shall so appear in 
the completed articles that the quantity or measure thereof 
may be ascertained.” (22 Op. 111.) 

Attorney-General Olney held— 

“ That this proviso forbids the allowance of a drawback 
except in cases where the article manufactured or pro- 
duced can be so separated chemically or mechanically into 
its component materials that the relative proportions of 
each material may be ascertained without reference to past 
books of account.” (21 Op. 111.) 

This view was subsequently concurred in by <Attorney- 
General Harmon (21 Op. 229); but in a carefully consid- 
ered opinion subsequently prepared by Solicitor-General 
Richards and approved by Attorney-General Griggs, this 
view was overruled, and it was held sufficient if the quan- 
tity or measure of the imported product in the completed 
article could be shown by books and accounts, and such 
other evidence as would convince the judgment of the ad- 
ministrative officers. (22 Op. 111.) One of the principal 
grounds for this conclusion is thus expressed in that 
opinion: 

“In view of this change from a policy excluding domes- 
tic materials to one permitting their use, it may fairly be 
inferred that Congress intended to encourage the use by 
our manufacturers of domestic in connection with imported 
materials, thus promoting home industries which produce 
such domestic materials. This evident object of the law 
should not be forgotten in construing it.” 

In an opinion prepared with equal care and thorough- 
ness, Attorney-General Moody subsequently concurred in 
this view adopted by Attorney-General Griggs, and held 
that the drawback should be allowed on flour manufactured 
partly from imported and partly from domestic wheat, 
basing his concurrence largely upon the manifest purpose 
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of Congress in passing the act to encourage home manv- 
factures. (25 Op. 344.) 

In the present instance, while the ratio of the value of the 
labor required to the value of the completed product is 
small, yet if a foreign trade is thereby created, 1t will not 
only be beneficial to the manufacturers of blended flour, 
but also to the domestic wheat growers, because from the 
facts submitted it appears that from 55 to 66% per cent of 
the flour thus made is ground from domestic wheat; and 
every bushel of wheat thus ground will find its way into a 
market which would not have existed had not the foreign 
trade been acquired. | 

We may now return for a moment to a consideration of 
what constitutes a manufacture, as defined by the courts. 
In Hartranft v. Wiegmann, supra, the court incidentally 
remarked : 7 

“They (the shells) had not been manufactured into new 
and different articles, having a distinctive name, character, 
or use from that of a shell,” 
and from this remark it has been said in some cases that 
to constitute a manufacture a “different article must 
emerge, having a distinctive name, character, or use.” 
This would imply that if the product had either a distinc- 
tive name, character, or use, 1t would be a manufacture. 
Of course, if the material 1s changed in no respect except in 
name, no court would hold it to be a manufacture. In fact, 
I am unable to see how the name of the product can be of 
any material moment in determining whether or not it is a 
manufacture. 

Again, the word “ character ” 1s too general to give any 
definite idea as to what change is necessary to constitute 
a manufacture. Many articles may have a distinct char- 
acter in some respects from that from which it 1s made and 
yet not be a manufacture... For illustration, the boxes in the 
Tidewater Oil Co. case had an entirely different character 
from the box shooks, but the mere process of putting them 
together was not held to be a manufacture. 

It appears to me that the matters to be principally con- 
sidered in determining whether or not a certain process 
constitutes a manufacture are— 
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First. The character and extent of the process or proc- 
esses to which the substance or substances are subjected. 
For certainly, where complicated and expensive machinery 
is involved, and the substance or substances subjected to re- 
peated manipulations, such facts are entitled to some con- 
sideration. However, they are of minor importance and 
can never be wholly determinative of whether or not the 
resultant product is a manufacture. 

Second. The extent of the difference between the char- 
acter of the product and the substance or substances from 
which it is made. This difference may be in the form or 
in the use or uses to which it may be put or in the degree 
and manner in which it may be applied to the same uses. 
For I fail to see any good reason in laying it down as a 
rule for universal application that the product shall be 
susceptible of different uses from those to which the ma- 
terial from which it is made can be applied; and I do not 
understand that the courts have adopted any such rule. 
Certainly, if by expensive and elaborate manipulation, a 
product is adapted in a much higher degree, or in an es- 
sentially different manner, to the same uses to which the 
substance or substances from which it 1s produced can be 
put, the process is just as important and is as much entitled 
to be called a manufacture as if it should result in render- 
ing the article manipulated susceptible of a different use; 
and there is nothing in the inherent meaning of the word 
“ manufacture ” contrary to this view. 

‘Applving these various principles to the matter in hand, 
is blended flour, having the characteristics and uses de- 
scribed, and made in the manner described, from flour, a 
part of which is imported from a foreign country, a “ manu- 
facture” or “ product,” within the meaning of the draw- 
back law ? 

In the first place, it can not be denied that blended flour 
is a manufacture. It is a finished product, ready to be 
converted into all kinds of bread, cakes, pastries, etc., and 
possesses every element of a manufacture. It finds its be- 
ing as a result of the process of mixing and aerating other 
flours, as described in the facts submitted by you. Before 
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being subjected to this process there exist different va- 
rieties of flour, the one imported being known as spring 
wheat flour, each of which possesses certain characteristics 
peculiar to itself, but does not possess those characteristics 
which will enable the miller to find a market in warm 
climates, and thus to acquire a certain class of foreign 
trade. After the manipulation and treatment by expensive 
machinery, as above described, there results a product 
known as “ blended flour,” which is in form like the several 
component flours, and possesses the same ingredients as 
those flours, with a certain degree of moisture extracted, 
but so combined as to possess the required richness of 
breadmaking and keeping qualities, which gives the manu- 
facturer or producer an opportunity to obtain a foreign 
trade, and thus to aid in “capturing the markets of the 
world.” 

Is not, therefore, this process a manufacture or produc- 
tion within the meaning of this statute? It may be urged 
with reason that it falls within the technical description 
of a manufacture, as described by the court in the 77de 
Water Oil Co. case. There it was held that the nailing 
together of box shooks, thus forming a box, was not the 
whole manufacture of the box from the boards; the reason 
being that the shooks themselves, being adapted for only 
the one use, were not a finished manufacture. That is, in 
order for there to be a completed manufacturing process, 
it must begin with a completed product and end with a 
completed product. But if we apply this principle to the 
facts here presented, the blended flour is a finished product 
or manufacture, and with equal certainty, the flours from 
which it is made are completed products or manufactures. 
It does not follow that because blended flour can be made 
directly from the wheat, the various processes through 
which it passes in being made into blended flour can con- 
stitute but steps in one manufacture, and not separate and 
distinct manufactures. The primitive method of making 
a canoe was by means of the ax, the broadax, and foot adz; 
to make it, literally to manufacture it, directly from the 
log. Now, the log is converted into lumber, and the canoe 
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is made from the lumber, yet both the lumber and the 
canoe are manufactures. 

I am of the opinion, therefore, that your Department 
acted properly in allowing the drawback upon the blended 
flour manufactured by the Copland-Raymond Company in 
the manner heretofore described. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


DEPORTATION OF A LEPER FROM THE DISTRICT OF 
COLUMBIA. 


There is no law of the United States which justifies the deportation 
from the District of Columbia, in order that the District may be 
relieved of his support, of a resident of North Carolina who, while 
temporarily in the city of Washington, D. C., was discovered to 
be afflicted with leprosy, which disease he probably contracted in 
the Philippine Islands while serving as an enlisted man in the 
Army of the United States; neither is there any law which 
authorizes the Secretary of the Treasury to make rules or regu- 
lations under which such a person could be legally removed for 
the purpose named. 

The right of the Secretary of the Treasury to make regulations for 
such a deportation depends upon whether he considers the action 
necessary for the specific purpose of preventing the introduction 
of leprosy into a State or Territory or the District of Columbia 
from another State or Territory or the District of Columbia, but 
such rules, when made, must be general in their nature and can 
not apply to the case of a single individual. 

If the circumstances are such that the deportation of the leper to a 
designated locality would tend to prevent the introduction of the 
disease into States or Territories to which it might otherwise 
spread, and would therefore be an appropriate method of attaining 
the ends enumerated in section 3 of the act of February 15, 1893 
(27 Stat. 450), then the question is within the administrative 
discretion of the Secretary of the Treasury. 


DEPARTMENT OF JUSTICE, 
October 28, 1908. 
Sir: I have the honor to acknowledge your request for 
an opinion as to whether you have power, under the acts 
approved March 27, 1890 (26 Stat. 31), and February 15, 
1893 (27 Stat. 449), to make a regulation whereby a person 
afflicted with leprosy can be legally deported from the Dis- 
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trict of Columbia to the State of North Carolina, under the 
circumstances stated in the papers accompanying your re- 
quest. These circumstances are substantially as follows: 
The patient in question was born in Yancey County, N. 
C., and was a resident of Lynn, in that State. He en- 
listed in the Army of the United States and served in 
Cuba and in the Philippine Islands. After his discharge 
from the Army he resided temporarily in various places in 
the United States, and finally at Lynn, in his native State, 
with the intention of making this his permanent home. On 
August 14, last, he visited Washington for a temporary 
purpose only, namely, to present his claim for a pension, 
and one week later it was discovered that he was ill as a 
result of leprosy, probably contracted while in the Philip- 
pines. Since then he has been under quarantine in the 
District of Columbia. The act approved March 27, 1890 
(26 Stat. 31), contains the following provision: 

“That whenever it shall be made to appear to the satis- 
faction of the President that cholera, yellow-fever, small- 
pox, or plague exists in any State or Territory, or in the 
District of Columbia, and that there is danger of the 
spread of such disease into other States, Territories, or 
the District of Columbia, he is hereby authorized to cause 
the Secretary of the Treasury to promulgate such rules 
and regulations as in his judgment may be necessary to 
prevent the spread of such disease from one State or Ter- 
ritory into another, or from any State or Territory into 
the District of Columbia or from the District of Columbia 
into any State or Territory, and to employ such inspectors 
and other persons as may be necessary to execute such regu- 
lations to prevent the spread of such disease. The said 
rules and regulations shall be prepared by the Supervising 
Surgeon-General of the Marine-Hospital Service under the 
direction of the Secretary of the Treasury.” 

It seems to me very obvious that this act has no relation 
whatever to the disease from which this patient is suffer- 
ing, and, whatever powers might be conferred upon you 
or upon the President if the patient were a victim of one 
of the four diseases therein mentioned, namely, cholera, 
yellow fever, smallpox, or plague, it confers no authority 
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upon any officer to take any action with respect to one suf- 
fering from leprosy. The material part of the act approved 
February 15, 1893 (27 Stat. 449), is section 3 thereof. 
This section provides— 

“That the Supervising Surgeon-General of the Marine- 
Hospital Service shall, immediately after this act takes 
effect, examine the quarantine regulations of all State and 
municipal boards of health, and shall, under the direction 
of the Secretary of the Treasury, cooperate with and aid 
State and municipal boards of health in the execution and 
enforcement of the rules and regulations of such boards and 
in the execution and enforcement of the rules and regula- 
tions made by the Secretary of the Treasury to prevent the 
introduction of contagious or infectious diseases into the 
United States from foreign countries, and into one State or 
Territory or the District of Columbia from another State or 
Territory or the District of Columbia; and all rules and 
regulations made by the Secretary of the Treasury shall 
operate uniformly and in no manner discriminate against 
any port or place; and at such ports and places within the 
United States as have no quarantine regulations under State — 
or municipal authority, where such regulations are, in the 
opinion of the Secretary of the Treasury, necessary to pre- 
vent the introduction of contagious or infectious diseases 
into the United States from foreign countries, or into one 
State or Territory or the District of Columbia from another 
State or Territory or the District of Columbia, and at such 
ports and places within the United States where quarantine 
regulations exist under the authority of the State or mu- 
nicipality which, in the opinion of the Secretary of the 
Treasury, are not sufficient to prevent the introduction of 
such diseases into the United States, or into one State or 
Territory or the District of Columbia from another State 
or Territory or the District of Columbia, the Secretary of 
the Treasury shall, if in his judgment it is necessary and 
proper, make such additional rules and regulations as are 
necessary to prevent the introduction of such diseases into 
the United States from foreign countries, or into one State 
or Territory or the District of Columbia from another 
State or Territory or the District of Columbia, and when 
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said rules and regulations have been made they shall be 
promulgated by the Secretary of the Treasury and enforced 
by the sanitary authorities of the States and municipalities, 
where the State or municipal health authorities will under- 
take to execute and enforce them; but if the State or munic- 
ipal authorities shall fail or refuse to enforce said rules 
and regulations the President shall execute and enforce the 
same and adopt such measures as in his judgment shall be 
necessary to prevent the introduction or spread of such 
diseases, and may detail or appoint officers for that pur- 
pose.” * * * 

Of the last-mentioned act it is said, in an opinion pre- 
pared by Solicitor-General Richards (22 Op. 108): 

“It will be observed that these provisions of the act of 
1893, under which the Federal authorities cooperate with 
the State and municipal authorities and only adopt and 
execute their own regulations where the State or municipal 
authorities fail or refuse to act, are general in their nature, 
applying to all contagious and infectious diseases and de- 
signed to prevent their introduction as well as their spread.” 

Subsequently, by an act approved March 3, 1897 (29 Stat. 
635), Congress regulated the control of contagious diseases 
within the District of Columbia, the said act being entitled 
“An act to prevent the spread.of contagious diseases in the 
District of Columbia.” So far as I am aware, the last-men- 
tioned statute is the only law in force which governs the 
treatment of persons found to be suffering from the disease 
of leprosy within the District. It is not necessary to state 
its provisions in detail, as these contain no reference what- 
ever to the deportation of persons thus affected. 

Your right to make regulations providing for such de- 
portation depends upon whether you consider it necessary 
to make such regulations for the specific purpose of pre- 
venting the introduction of leprosy, or some other con- 
tagious or infectious disease, into a State or Territory or 
the District of Columbia from another State or Territory 
or the District of Columbia, but such rules, when made, 
must be general in their nature, and can not apply to the 
case of a single individual. In other words, if a regulation 
should be made whereby this patient may be deported, it 
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must apply to the case of all other persons similarly sit- 
uated, and, by the express language of the act, it must also 
‘‘ operate uniformly and in no manner discriminate against 
any port or place.” Moreover, the end of such regulations 
must be to prevent the introduction of a disease either from 
foreign countries into the United States, or, as above stated, 
from one State or Territory or the District of Columbia 
into another State or Territory or the District of Columbia, 
there being a further provision that, if vour regulations are 
not carried out by municipal authorities, the President may 
adopt such measures as in his judgment shall be necessary 
to give effect to them and prevent the introduction or 
spread of such disease. 

It is ccnceivable that circumstances might exist which 
would render the deportation to a designated locality of 
a person suffering from such a disease as leprosy an ap- 
propriate measure with a view to preventing the introduc- 
tion of the disease into States or Territories to which it 
might otherwise spread. For example, there might be 
established in some suitable locality a leper colony or estab- 
lishment for the care and treatment of lepers, and the re- 
moval of a leper to such an establishment, while perhaps 
involving in itself some slight danger of thereby spreading 
the disease, would be well calculated to promote not only 
the comfort and possible recovery of the unfortunate 
person, but also the health and safety of the population 
at large. I am not informed by the papers submitted 
whether any such circumstances exist 1n the present case. 
If you find that they do and that the deportation of the 
leper in question would be an appropriate method of at- 
taining the ends enumerated in the act approved Febru- 
ary 15, 1898, it is my opinion that the question is one within 
your administrative discretion. The papers submitted, how- 
ever, indicate that the deportation of this particular leper 
has been suggested, not with a view to preventing the intro- 
duction or spread of the malady from which he suffers 
from the District of Columbia into some State or Territory, 
but in order that the District may be relieved of the bur- 
den of his support. I am clearly of the opinion that 
neither of the statutes called to my attention, and no other 
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law of the United States, justifies his deportation for this 
purpose or authorizes you to make any rules under which 
he could be legally removed. 

Whether it would be competent for the Congress to re- 
heve the District of the burden of caring for an unfor- 
tunate person, afflicted as this one is, by imposing this 
burden on some State or Territory in which he may be 
deemed to have a legal residence, it is not necessary to 
consider. The Congress has made no law for this purpose, 
and you are therefore entirely without authority to pro- 
muigate or enforce regulations looking to an end not itself 
contemplated by any existing statute. 

I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


MARINE BAND—NAVY BANDS—COMPETITION WITH LOCAL 
MUSICIANS. 


The provisions of the act of May 13, 1908 (35 Stat. 153), which 
prohibit Navy bands or members thereof from receiving remunera- 
tion for furnishing music outside the limits of military posts, when 
the furnishing of such music places them in competition with local 
musicians, do not apply to the Marine Band. 


DEPARTMENT OF JUSTICE, 

| November 9, 1908. 

Sir: I have the honor to acknowledge the receipt of 
your letter of May 29, 1908, in which you ask my opinion 
whether or not a certain clause of the act approved May 
18, 1908 (35 Stat. 127, 153), apples to the Marine Band. 
The clause in question is as follows: 

“Navy bands or members thereof, other than the United 
States Naval Academy band at Annapolis, Md., shall not 
receive remuneration for furnishing music outside the 
limits of military posts, when the furnishing of such music 
places them in competition with local civilian musicians.” 

No light is thrown upon the purpose of the Congress 
in this enactment by an examination of the debates pre- 
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ceding its adoption. This particular provision in the naval 
appropriation bill appears to have been adopted without 
discussion, and no comment upon it 1s contained in the 
report of any committee of either House of the Congress. 
It is therefore necessary to determine, first, whether in 
strict propriety of language the term * Navy bands ” should 
be held to include the Marine Band, and, second, whether 
any sufficient reason can be found to indicate that the Con- 
gress used the term in a sense which would alter the conclu- 
sion reached in answer to the first question. 

I am favored in this connection with a memorandum 
from the Judge-Advocate-General of the Navy, with one 
from the Solicitor of the Navy Department, and with one 
from the Major-General Commandant of the Marine 
Corps; also with two letters and briefs from the American 
Federation of Musicians. These several papers discuss at 
much length and with commendable industry in the colla- 
tion of authorities the question whether the Marine Corps 
is or 1s not an integral part of the Navy. For reasons here- 
inafter given I do not think the determination of the ques- 
tion submitted to me requires this point to be decided; 
inasmuch, however, as there seems to be some difference of 
opinion on the subject, I deem it appropriate to say that, 
in my opinion, the Marine Corps 1s clearly organized under 
the authority conferred by clause 13 of section 8 of Article 
I of the Constitution, which declares that the Congress 
“shall have power to provide and maintain a Navy,” and 
that it is governed under so much of the authority conferred 
by clause 14+ of the same section as empowers the Congress 
“to make rules for the government and regulation of the 
* * * naval forces.” This conclusion seems to me es- 
tablished by the decision of the Supreme Court in Wilkes 
v. Dinsman (7 How. 89).in which it was determined that a 
private in the Marine Corps was a person “ enlisted for the 
Navy ” in the language of the act under consideration in 
that case. This decision was cited with approval in United 
States v. Dunn (120 U.S. 249), and upon these two deci- 
sions I based what I said while Secretary of the Navy (Jn 
re the Marine Brigade in the Philippines, March 31, 1906) 
when, referring to the Marine Corps, I stated: “ Its legal 








92 Marine Band—Competition with Local Musicians. 


status is, beyond all doubt or question, a part of the naval 
forces of the country, if not a part of the Navy in the 
strictest sense.” While, however, this conclusion seems to 
me clearly established, it is to be noted that in the case of 
United States v. Dunn, above cited (120 U. 8S. 252), the 
Supreme Court, speaking by the late Mr. Justice Miller, 
says: 

“Tt must be conceded that the Marine Corps, a military 
body in the regular service of the United States, occupies 
something of an anomalous position, and is often spoken 
of in statutes which enumerates ‘ the Army, the Navy, and 
the Marine Corps,’ or ‘the Army and the Marine Corps,’ 
or ‘ the Navy and the Marine Corps,’ in a manner calculated 
and intended to point out that it is not identical with either 
the Army or the Navy.” 

Many instances might be cited of the use of language in 
statutes illustrating the foregoing statement. It will suffice 
to refer to the opinion of Attorney-General Miller (19 Op. 
616), in which the words “any enlisted man * * * of 
the Navy ” were held not to include an enlisted man of the 
Marine Corps. In fact, I think it is quite safe to say that, 
in the absence of language or attendant circumstances indi- 
cating a different intention, the term in a statute “ officers 
of the Navy” would not include officers of the Marine 
Corps, and, as was determined by Attorney-General Miller, 
“ enlisted men of the Navy ” would not include enlisted men 
of the Marine Corps. It would seem to follow as an ir- 
resistible conclusion that “ Navy bands” do not include 
the Marine Band, since, if officers of the Marine Corps are 
not officers of the Navy, and enlisted men of the Marine 
Corps are not enlisted men of the Navy, an organization 
composed of such officers and such men would not be ac- 
curately described as a “ Navy” organization, and I note 
that the Judge-Advocate-General of the Navy and the 
Solicitor of your Department concur in the statement that, 
in the service, the term “ Navy bands ” would not be ordi- 
niraly understood to include a band made up of marines. 

It should be observed on this subject that section 1618, 
Revised Statutes of the United States, confers upon the 
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band in question, or recognizes it as having, a particular 
title of its own. This section is as follows: 

“The marines who compose the corps of musicians 
known as the ‘Marine Band’ shall be entitled to receive 
at the rate of four dollars a month, each, in addition to 
their pay as non-commissioned officers, musicians, or pri- 
vates of the Marine Corps, so long as they shall perform, 
by order of the Secretary of the Navy, or other superior 
officer, on the Capitol grounds or the President’s grounds.” 

In construing a subsequent act of the Congress we are 
bound to assume that the language employed was used 
with this provision of the Revised Statutes present in the 
mind of the legislative body, and that the Congress then 
appreciated the significance of the fact, so as aforesaid 
recognized in section 1613, that this organization of musi- 
cians was generally “ known as the ‘ Marine Band.’” It 
is suggested in certain of the documents submitted to me 
with your letter that the words “ Navy bands” should be 
understood in a colloquial or popular sense and not in a 
technical or precise sense. I find nothing either in the act 
itself or in the arguments submitted to this Department 
which sustains this hypothesis; but, admitting it to be 
true, since we have a legislative declaration that the gener- 
ally accepted designation of ¢his band was not a “ Navy” 
but a “ Marine band,” if the terms are supposed tc be used 
in a popular sense, the inference to be drawn would seem, 
to my mind, to be that the Congress did not intend to 
include the band in question. 

I reach, therefore, the conclusion that, interpreting the 
language of the provision in question according to the ap- 
propriate import of the words, the Marine Band is not 
included within the designation “ Navy bands,” and its 
members are not, therefore, subject to the restriction 1m- 
posed by the provision in question. It 1s, however, un- 
doubtedly true that attendant circumstances might show 
an intention on the part of the Congress to include the 
Marine Band by this term, just as in the statute construed 
in Wilkes v. Dinsman it was held that men “ enlisted 
for the Navy ” included men enlisted for the Marine Corps. 
I have carefully examined all the papers transmitted to the 
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Department and given attentive consideration to the argu- 
ments advanced to show that such was the case in the 
present instance, but I can find no unequivocal proof of any 
such intention on the part of the Congress. 

It is true that in the Army appropriation bill for the same 
year, approved May 11, 1908 (35 Stat. 106, 110), there is 
an identical provision with respect to Army bands, the 
language being: 

“ Provided, That army bands or members thereof shall 
not receive remuneration for furnishing music outside the 
limits of military posts when the furnishing of such music 
places them in competition with local civilian musicians.” 

It follows that the Marine Band is the only one attached 
to either branch of the military service, except the band at 
the Naval Academy, which is excluded from the operation 
of the restrictions in these two provisions; but this fact does 
not at all show that the Congress did not intend to exclude 
it; for section 1613 of the Revised Statutes, above quoted, 
recognizes the Marine Band as rendering peculiar service 
and entitled to exceptional treatment, and I can see nothing 
irrational in holding that the Congress may have deemed 
it proper to exempt this band from the restrictions imposed 
on others, especially in view of the facts stated in your 
letter and in the lengthy memorandum from the Comman- 
dant of the Marine Corps tending to show that to subject 
the band to these restrictions would greatly impair its merit 
as a musical organization. It is also true that the express ex- 
ception of the band at the Naval Academy from the opera- 
tion of this provision shows an intention on the part of the 
Congress to include within the terms of the provision any 
band which could be appropriately denominated a “ Navy 
band,” but this argument appears to beg the question at 
issue. If the Marine Band would not be generally under- 
stood, either in the service or in common parlance, as 
covered by the term “ Navy band,” there could be no reason 
for excluding it. | 

It is stated in some of the papers submitted that com- 
plaints as to the competition of this particular band were 
the original moving cause of this special legislation. There 
is nothing in the records of the Congress to show this fact, 
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but, admitting it to be true, it would seem that the con- 
trary inference might be reasonably drawn from the fact 
as to the meaning of the provision, for, if the Congress 
really wished particularly to extend this restriction to the 
Marine Band, it seems quite inexplicable that they should 
not have mentioned that band by name or used language 
unequivocally covering it; and this view seems the more 
reasonable when we remember that the statute is, in a 
sense, guasi penal; that is to say, it restricts the rights and 
privileges heretofore and for a long time enjoyed by the 
members of the bands in question. Such statutes are to be 
strictly construed, not, indeed, so strictly as to defeat their 
obvious purpose, but without extending their application 
by any doubtful construetion or far fetched conclusion. 
I am, therefore, led to believe that it was not the purpose 
of the Congress to include the Marine Band within the 
term “ Navy bands” as used in this statute. Of course, if I 
am mistaken in this respect, the Congress can readily 
correct. the error by appropriate action at its approaching” 
sess10n. 

I advise you that, in my opinion, the terms of the pro- 
vision of the law approved May 13, 1908, and quoted in 
your letter, do not apply to the corps or musicians known 
as the Marine Band. 

I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 

The SECRETARY OF THE Navy. 


CIVIL SERVICE — APPOINTMENT —CLERKS TO UNITED 
STATES ATTORNEYS. 


Clerks of the several United States attorneys, with the exception 
of the one clerk in each office mentioned in clause 2 of section 
‘IV of Schedule A of the civil-service rules, must be chosen 
through examination and certification, as provided with respect to 
other employees of the classified civil service. 

Section 15 of the act of May 28, 1896 (29 Stat. 183), which author- 
izes United States attorneys to employ ‘necessary clerical as- 
sistance,’ applies only to clerical assistance which shall become 
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temporarily necessary by reason of some emergency, and not to 

permanent employees of the several United States attorneys’ 

offices. . 

DEraRTMENT OF JUSTICE, 
November 25, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter of November 6, 1908, enclosing a letter to you of 
November 5, 1908, from the Civil Service Commission, 
and requesting an opinion on the question presented in the 
said last-mentioned letter. This’ question is thus stated: 

“The civil-service rules provide for the exception from 
examination of one clerk to each United States district at- 
torney (see Schedule A, IV, 2, of the civil-service rules). 
The question which has been raised and upon which opinion 
from the Attorney-General is desired 1s whether or not, 
under the act of May 28, 1896, authorizing district attor- 
neys to employ necessary clerical assistance, all clerks to 
United States district attorneys are excepted from examina- 
tion, notwithstanding the limitation of the civil-service 
rules to one clerk to each United States district attorney.” 

Rule II, clauses 1, 2, and 3, of the civil-service rules 
promulgated by the President on April 15, 1903, is as 
follows: : 

“1. The classified service shall include all officers and 
employees in the executive civil service of the United 
States, heretofore or hereafter appointed or emploved, in 
positions now existing or hereafter to be created, of what- 
ever function or designation, whether compensated by a 
fixed salary or otherwise, except persons employed merely 
as laborers and persons whose appointments are subject to 
confirmation by the Senate; but no right of classification 
shall accrue to persons whose appointment or assignment 
to classified duties is in violation of the civil-service rules.” 

“9. No person shall be appointed, employed, promoted, 
or transferred in the classified service, or perform the duties 
of any position therein, until he passes an examination in 
conformity with these rules, unless specially exempted 
thereunder.” 

“3. Appointments to the excepted positions named in 
Schedule.A of these rules may be made without examina- 
{ion or upon noncompetitive examination; but the proper 
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appointing officer may fill an excepted position as competi- 
tive positions are filled, in which case the person appointed 
will receive all the rights of a competitive employee.” 

Schedule A, intended to show the classified positions ex- 
cepted from examination under Rule ITI, clause 3, contains 
the following provision: 

“No office or position shall be deemed excepted unless it 
is specifically named herein. Not more than one position 
shall be treated as excepted under the title of any such 
position unless a different number be indicated.” 

Under the head of “ The entire classified service ” the 
following positions are excepted: 

“Attorneys, assistant attorneys, and special assistant 
attornevs. ” 

The following are the exceptions in Schedule A especially 
relating to the Department of Justice: 


Iv. DEPARTMENT OF JUSTICE. 


“1. Wardens, chaplains, and physicians in the United 
States penitentiaries or prisons. 

“9. One clerk to each United States district attorney. 

“3, Examiners. 

“4, Any person employed as office or field deputy in 
the office of a United States marshal. 

“5. All positions and employments deemed by the Attor- 
ney-General to be legal or confidential in their character, 
and which relate to temporary service or which grow out 
of appropriation acts committing to the Attorney-General 
the execution of some purpose of the law and the expendi- 
ture of the funds therefor, but not creating specific posi- 
tions.” 

It seems quite clear, from a consideration of the fore- 
going provisions of the civil-service rules, first, that it 1s 
intended to classify the entire executive civil service, with 
those exceptions and those only which are imposed by the 
express language of section 7 of the civil-service act (22 
Stat. 406), this section containing the following language: 

c¢* * * nor shall any officer not in the executive 
branch of the government, or any person merely employed 
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as a laborer or workman, be required to be classified here- 
under; nor, unless by direction of the Senate, shall any per- 
son who has been nominated for confirmation by the Senate 
be required to be classified or to pass an examination.” 
Secondly, that employment in the classified service is to 
be secured through competitive examination, and not other- 
wise, in all cases not expressly excepted from the operation 
of the general rule; and that it is in no case to be consid- 
ered that a position is excepted unless the language relied 
upon to establish the exception is so plain and unequivocal 
as to admit of no doubt. Such being the established rules 
of interpretation prescribed by the terms of the Executive 
order itself, we must construe clauses 2 and 5 of Section IV 
of Schedule A in the light of these recognized principles. 
Clause 5 exempts from examination “all positions and 
employments deemed by the Attorney-General to be legal 
or confidential in their character,” provided they have one 
or the other of two prescribed additional characteristics, 
namely, that they “relate to temporary service” or else 
that they “ grow out of appropriation acts committing to 
the Attorney-General the execution of some purpose of the 
Jaw and the expenditure of the funds therefor; ” and, in 
the last contingency, the rule does not apply if the appro- 
priation act referred to creates “ specific positions.” The 
services of clerks to United States attorneys do not mate- 
rially differ in character from those of clerks employed in 
the Department of Justice itself. Of course, a large pro- 
portion of the clerical work in both cases relates to legal 
matters, and, at times, to matters of a confidential nature; 
but this is no less clearly true of the departmental work 
than of work in the district offices; in fact, such will prob- 
ably be the case more frequently with regard to the former 
than with regard to the latter. It being clear, as above 
stated, that, unless the exception is plainly expressed, the 
rules must be so construed as to exclude it, I think Section 
IV, clause 5, of the rules can not be held to exempt from 
examination persons appointed to clerical positions under 
the several United States attorneys. I base this conclusion 
upon the fact that the duties under such officers are not of 
a character which can be deemed “ legal or confidential ” 
in the view of clause 5; and it makes, therefore, no differ- 
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ence whether these positions could be construed as coming 
within either one of the other descriptions necessary in addi- 
tion to their legal or confidential character to bring them 
within the exempt class under the terms of this clause. The 
Department of Justice has occasion in the discharge of its 
duties under the law to employ, from time to time, many 
subordinates not included within the classes of ** attorneys,” 
“ assistant attorneys,” or “ special assistant attorneys,” and 
yet whose services are often distinctly “legal” in their 
character; such, for example, are conveyancers, detectives, 
and special agents to conduct investigations of different 
kinds. The clause in question was intended, in my opinion, 
to enable the Attorney-General, if necessary, to secure the 
services of such emplovees when selection by competitive 
examination would be obviously impracticable. It wisely 
leaves to his determination whether, in any particular case, 
these emplovees are or are not within the class lastly above 
mentioned; but it can not be reasonably construed as per- 
mitting him arbitrarily to decide that a copyist or a stenog- 
rapher was such an employee, since the only reasons which 
could be suggested that the latter’s duties were “ legal or 
confidential * would apply with equal force to practically 
all the clerical subordinates of the Department. 

This conclusion is, to my mind, greatly strengthened by 
the language of clause 2. It would be wholly unnecessary 
to exclude one clerk for each United States attorney from 
the competitive class if all the employees of such attorneys 
were among those exempted. The maxim evpressio unius 
est exclusio alterius applies with obvious and, to my mind, 
irresistible force to the construction of these two clauses. 

In the letter of the Civil Service Commission, above 
quoted, attention is called to section 15 of the act approved 
May 28, 1896 (29 Stat. 183). This section is as follows: 

“ That the district attorney of any judicial district, when 
the facts showing the necessity therefor are certified by the 
district judge to the Attorney-General, may, with the 
approval of the Attorney-General, and no longer than such 
approval lasts, emplov necessary clerical assistance at such 
salary or salaries as shall be from time to time fixed by the 
Attorney-General.” 
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I think it clear that this provision applies only to “ cler- 
ical assistance” which shall become temporarily “ neces- 
sary ’ by reason of some emergency, and not to permanent 
employees of the United States attorney’s offices. The 
necessity for such additional assistance occurs very fre- 
quently in the case of stenographers and typewriters, whose 
services are needed to transcribe the evidence during 1m- 
portant and protracted trials. There is no question in these 
cases of permanent appointments, but the employees needed 
are engaged for a comparatively short time, often only a 
few days, under circumstances which would render their 
classification altogether impracticable. They could not be, 
therefore, included within the competitive classified service, . 
and the rules relating to examination and exemption from 
examination have no application to their cases. I do not, 
therefore, consider that this provision of the statute 
approved May 28, 1896, affects the status of the additional 
clerks permanently employed in the offices of the several 
United States attorneys. 

I have the honor to advise you that, in my opinion, clerks 
of the several United States attorneys, with the exception 
of the one in each office mentioned in clause 2 of Section IV 
of Schedule A, above cited, must be chosen through exami- 
nation and certification, as provided with respect to other 
employees of the classified civil service. 

I remain, sir, 
Yours, most respectfully, 
CHARLES J. BONAPARTE. 


The PRESIDENT. 


CIVIL SERVICE—TRANSFER FROM FIELD FORCE OF ONE 
EXECUTIVE DEPARTMENT TO ANOTHER 
EXECUTIVE DEPARTMENT. 


The transfer of a clerk’s name from the roll of the Department of 
Agriculture, Forest Service, in Washington, D. C., to that of the 
field force of the same Service is effective from the date of the 
transfer, notwithstanding such employee may not actually have 
entered upon the discharge of her duties as a member of that 
force. 

The Civil Service Commission has authority under clause (a), 
section &, of civil-service Rule X, within its discretion and in view 
of all the circumstances of the case above described, to waive 
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the three-year limit of time required by section 5 of the act of 
June 22, 1906 (34 Stat. 389, 449), for service of clerks in one 
Executive Department before transfer to another. 


DEPARTMENT OF JUSTICE, 
November 30, 1908. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 21st instant, in which you request an opinion 
as to the questions arising in connection with the desired 
transfer of Mrs. Katherine B. Calhoun from the Depart- 
ment of Agriculture to the Treasury Department. This 
case arises under the provision contained in section 5 of 
the legislative, executive, and judicial appropriation act 
approved June 22, 1906 (34 Stat. 389, 449). This provi- 
sion 1s as follows: 

“Tt shall not be lawful hereafter for any clerk or other 
employee in the classified service in any of the Executive 
Departments to be transferred from one Department to an- 
other Department until such clerk or other employee shall 
have served for a term of three years in the Department 
from which he desires to be transferred.” 

In an opinion rendered on March 29, 1907 (26 Op. 
209), I held that this provision affected only transfers from 
the service of one Executive Department at Washington 
to that of another Executive Department at Washington. 
The letter from Hon. Henry F. Greene, Civil Service 
Commissioner, enclosed with your communication, states 
that— 

“In clause (a), section 8, of Civil Service Rule X, the 
President has extended the three-year requirement of the 
statute to include, also, transfers within the remainder of 
the classified service, with the proviso that in the case of a 
transfer not between one Executive Department and an- 
other at Washington, the Commission may waive the three- 
year requirement under certain given conditions.” 

It appears from the same letter— 

“that Mrs. Calhoun was regularly appointed as skilled 
laborer in the Forest Service in Washington by transfer 
from the Government Printing Office on December 1, 1906. 
She was promoted to clerk at a salary of $600 per annum, 
in accordance with the civil-service rules on June 1, 1907. 
Under date of November 19 request was received from the 
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Secretary of the Treasury for the Commission’s authority 
for the transfer of Mrs. Calhoun from the position of clerk 
in the Forest Service to the position of clerk in the tea 
Department in exchange for Miss Eva Slocum.” 

The papers accompanying your letter show likewise that, 
as a part of the recent reorganization of the Forest envied, 
Mrs. Calhoun, together with a number of other clerks, has 
been enrolled as a member of the field service, and that she 
has been assigned for duty to an office at Missoula, Mont. 
She says, however, in a letter filed with your communica- 
tion: 

“I am unable to go West with my section which has been 
transferred there. I am compelled to stay in Washington 
as I have a mother, an invalid sister, and one child to sup- 
port and find it utterly impossible to make such a move;” 
and it appears that sundry other employees are in the same 
position. The letter of Commissioner Greene, above quoted, 
says: 

“The questions which have been raised and upon which 
the opinion of the Attorney-General is desired are: (1) 
Whether or not the transfer of Mrs. Calhoun’s name from 
the roll of the Department at Washington to the roll of a 
field office under the Department, without her actual or 
bodily transfer to the field office, operates to take the case 
of her proposed transfer out of the three-year requirement 
of the statute and to place it, rather, under the three-year 
requirement of Rule X, which 'may be waived by the Com- 
mission? and (2) Whether or not the Commission has 
authority under the act of June 22, 1906, and Civil Service 
Rule X, to approve the proposed transfer of Mrs. Calhoun 
from the Department of Agriculture to the Treasury 
Department ?” 

In the same letter it is further stated: 

“The transfer of Mrs. Calhoun from a position in the 
Executive Department at Washington to a field office of 
the Department appears to be merely and solely a construc- 
tive or paper transfer. If an employee may be said to be 
in the field service without leaving the Washington office, 
it is a grave question if such a practice would not be a color- 
able evasion and work a practical defeat of the three-year 
requirement of the law quoted above. While it is not 
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positively known that these constructive or paper transfers 
from the Washington office to the field service have been 
made for this purpose, it is altogether possible that they 
have been made for the very purpose of technically avoid- 
ing the three-year requirement of the statute.” 

I do not find any sufficient reason in the papers submitted 
to me for believing that the transfer of Mrs. Calhoun from 
the Washington to the field force of the Forestry Service 
was a device to evade the prohibition against a transfer to 
the other Department. It would seem, from the papers 
submitted, that she was transferred to the field force be- 
cause, although she had been an efficient employee. there 
was no longer any need for her services in Washington; 
and it seems clear that, so far as the Forest Service is 
concerned, she must either accept the assignment to duty at 
Missoula or leave the employ of the Government. Treating, 
as I feel bound to do for the purpose of this opinion, the 
transfer from the rolls of the Washington to those of the 
field force to have been made in good faith and not with a 
view to evade any provision of the law, I do not think thaw 
Mrs. Calhoun is obliged to take a journey to Missoula in 
order to constitute her an employee of the field force. If 
she had been transferred to the field force,. but given a 
leave of absence, her legal connection: with that force would 
undoubtedly begin at the time of the transfer, although she 
might not be required to report for duty until thirty or 
sixty days later; and I think, therefore, that the first 
question in Commissioner Greene’s letter must be answered 
in the affirmative. 

I feel bound to add that, if the Commission shall be satis- 
fied with respect to this or any other employee that a trans- 
fer from the force of a Department employed at the capital 
to the force employed elsewhere is, in fact, made with a view 
to evade the prohibition against transfer, this fact would be 
eminently relevant and appropriate for consideration by the 
Commission in determining whether or not to waive the 
three-year requirement under the terms of Rule X, section 
8, clause (a), of the civil-service rules, the requirement 
of such approval being obviously intended, among other 
purposes, as a safeguard against evasions of the civil-service 
law or rules. 
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It appears to me further that the second question con- 
tained in Commissioner Greene’s letter must also be an- 
swered in the affirmative, in conformity with the effect of 
my opinion of March 29, 1907. I therefore respectfully 
advise you that, in my opinion, Mrs. Calhoun’s transfer 
to the field force of the Forest Service was effective from its 
date, notwithstanding the fact that she has not actually 
entered upon the discharge of her duties as a member of 
such force; and, secondly, that the United States Civil 
Service Commission has, in its discretion, to be exercised in 
view of all the circumstances of the case, authority to waive 
the three-year limit of time required for a transfer in her 
case, and to approve such transfer, if it shall see fit, under 
all the circumstances aforesaid, so to do. 

I remain, sir, 
Yours, very respectfully, 


CHARLES J. BONAPARTE. 
The PRESIDENT. 


IRRIGATION BONDS OF PORTO RICO. 


The irrigation bonds of Porto Rico issued in conformity with the re- 
quirements of section 38 of the organic act (31 Stat., 86), and 
sections 1 and 3 of the Porto Rican act of September 18, 1908, will 
constitute a valid and binding obligation of the people and gov- 
ernment of Porto Rico, when they shall have been executed with 
due formalities, and their issue and sale (made or proposed) has 
been authenticated by the executive council, acting upon the ap- 
proval and adoption of plans and specifications for the irrigation 
System as required by local law. 


DEPARTMENT OF JUSTICE, 
November 30, 1908. 

Sir: I have the honor to respond to vour request of 
November 11 for my opinion as to the legality of a certain 
‘issue of bonds of the Territory of Porto Rico recently 
authorized by the legislative assembly for irrigation pur- 
poses. 

You state that the authorities of Porto Rico have 
requested you to extend certain privileges to these bonds, 
from which I necessarily assume that vour legal authority 
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and the relations of the Treasury of the United States, 
under the laws of the United States, are involved, and that 
the question is one of law actually arising in the adminis- 
tration of your department. 

Authority for the issuance of bonds by the Porto Rican 
legislature is found in the act of Congress approved April 
12, 1900, “temporarily to provide revenues and a civil 
government for Porto Rico, and for other purposes” (31 
Stat. 77), section 38 of which provides in part: 

“ And where necessary to anticipate taxes and revenues, 
bonds and other obligations may be issued by Porto Rico 
or any municipal government therein as may be provided 
by law to provide for expenditures authorized by law, and 
to protect the public credit. * * * Provided, however, 
That no public indebtedness of Porto Rico or of any munic- 
ipality thereof shall be authorized or allowed in excess 
of seven per centum of the aggregate tax valuation of its 
property.” 

On September 18, 1908, the legislative assembly of Porto 
Rico passed an act denominated the “ Public Irrigation 
Law,” providing “for the construction of an irrigation 
system for the district situated approximately between the 
river Patillas on the east and the river Portugues on the 
west and irrigable lands on both sides of said rivers,” and 
temporarily appropriating the sum of $200,000 for the com- 
mencement and prosecution of the work. 

On the same day an act was passed authorizing and direct- 
ing the treasurer of Porto Rico to issue bonds to an amount 
not exceeding $3,000,000, for the purpose of providing 
funds for the construction of the system of irrigation pro- 
vided for in the “ Public Irrigation Law ” just referred to, 
and “ of anticipating the revenues provided by the aforesaid 
act.” 

Section 3 of the act provides that the bonds shall bear 
interest at not to exceed 43 per cent per annum; that the 
period of maturity shall be fixed by the executive council, 
none of the bonds to run longer than thirty years, provided 
that the first series shall be pavable in not less than five 
years from the date of issue: and that principal and interest 
shall be pavable in gold coin of the United States of the 
present standard of weight and fineness. 
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Section 4 gives the executive council “ entire charge and 
authority in respect to all matters relating to said bonds, 
* %* * the issue and the sale thereof,” etc., and the right 
to provide for the issue, pending the preparation of defini- 
tive bonds, of interim bonds or interim certificates. 

By section 5 the bonds are declared exempt from taxation 
of any kind. 

Section 8 provides that the revenues derived from assess- 
ments levied upon the property included in the irrigation 
district shall be devoted to the payment of the interest and 
principal of the bonds. 

Section 10 declares that the bonds and the obligation 
created thereby shall not be impaired by any act or legisla- 
tion of the legislative assembly or any interpretation 
thereof, but shall constitute a legal and binding obligation 
on the government of Porto Rico until redeemed and paid. 

Other provisions of the act authorize the acceptance of 
the bonds as security for deposits of funds of Porto Rico 
in. banking institutions, and expressly vest the legal and 
beneficial title to all property acquired in connection with 
the development of the irrigation system in the people of 
Porto Rico, as a pledge for the payment of the bonds, until 
extinction of the liability. 

It will be observed that the authority given by Congress 
for the issuance of such bonds is broad and general, the 
only restriction being in the proviso limiting the amount 
of public indebtedness to be incurred. 

Referring further to the territorial laws, the act “to 
provide for the construction of an irrigation system, and 
to provide revenues therefor,” specifically contemplates 
this issue of bonds and devotes the proceeds of the sale of 
the bonds to the construction and maintenance of the irri- 
gation system. Section 4 of that act provides for a report 
upon the plans and specifications of the irrigation system 
from the Director of the United States Reclamation Serv- 
ice or from engineers selected by him, and requires the sub- 
mission of that report for approval to a joint commission 
of the executive council and the house of delegates of the 
Territory, and requires such approval before the work of 
construction shall be let by contract or undertaken and 
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performed “by administration” of the territorial govern- 
ment. 

The validity of tax assessments for benefits conferred by 
public works and improvements is fully recognized in the 
law of taxation. In Fallbrook Irrigation District v. Brad- 
ley (164 U. S. 112) it was held that water used for irri- 
gation purposes upon arid lands “is used for a public 
purpose, and the tax to pay for it is collected for a public 
use, and the assessment upon lands benefited is also levied 
for a public purpose,” citing authorities. The Supreme 
Court has also held that such special assessments do not 
constitute the taking of property without due process of law 
unless so made as to be a charge upon the lands in excess of 
the benefits conferred. (Norwood v. Baker, 172 U. S. 269, 
and cases cited.) In the present instance it is provided 
that no lands shall be included in the irrigation district 
except such as are ascertained by the irrigation commisvion 
to be of such character and situation that they will be 
benefited in excess of the assessments to be levied against 
them. (Sec. 21, Public Irrigation Law.) 

The question whether an entire government or munici- . 
pality is liable and its obligation and the pledge of its 
credit and assets valid, when the immediate and direct 
benefit is conferred and the assessment is laid upon a 
smaller district or subdivision included within the same, 
presents no difficulty and must in this case be answered in 
the affirmative in view of the broad grant of power con- 
ferred by section 38 of the Foraker Act quoted above, and 
the adjudicated cases relating to the analogous instance 
of state and municipal bonds and holding such obliga- 
tions valid where the credit of the larger political sub- 
clivision is pledged in order to obtain funds for local] im- 
provements, or where municipalities have been required 
to contribute for improvements beyond their own borders. 
(Onited States v. Saunders, 124 Fed. Rep. 124, 129; King- . 
man and others, petitioners, 153 Mass. 566; Commonwealth 
v. Newburyport, 103 Mass. 129; Law v. San Francisco, 144 
Cal. 384; Gardner v. Haney, 86 Ind. 17; Davidson v. 
Commissioners, 18 Minn. 482.) 


Assuming that this issue of irrigation bonds of Porto 
Rico conforms to the restrictions and requirements of sec- 
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tion 88 of the organic act and sections 1 and 3 of the act 
authorizing their issuance (as to which you will have been 
duly advised by the proper local authorities), and when the 
bonds have been executed with the due formalities and the 
issue and sale (made or proposed) has been authenticated 
by the executive council, acting upon the approval and 
adoption of plans and specifications for the irrigation sys- 
tem, as required by the local law, I am of opinion that the 
bonds will constitute a valid and binding obligation of the 
people of Porto Rico and the government thereof. 
Very respectfully, 
CHARLES J. BONAPARTE. 
The SECRETARY OF THE TREASURY. 


RAILROADS—FINES FOR DELAYS IN CARRYING THE 
MAILS—STATUTORY CONSTRUCTION, 


The provisions in the appropriation acts of June 26, 1906 (34 Stat. 
472), and Mareh 2, 1907 (37 Stat. 1212). directing the Postimuaster- 
General to inipose upon and collect from railroads reasonable 
fines for delays in carrying the mails, were applicable only to the 
appropriation periods covered thereby and are no longer in force. 

The Postmaster-General is, however, empowered by section 3962, 
Revised Statutes, to make deductions from the pay of railroads 
and others for failures to perform service according to contract, 
and to impose fines upon them for their delinquencies, within the 
scope of that statute and under such rules and regulations as 
may seem reasonable and just. 

No clause, phrase, or section of an appropriation act ought to be 
construed as permanent legislation unless such words are used 
therein as make that purpose clear. 


DEPARTMENT OF JUSTICE, 
December 3, 1908. 

Sir: Your letter of November 30 asks whether or not 
in the opinion of this department certain provisions in 
the acts making appropriations for the postal service for 
the fiscal years ended June 30, 1907, and June 30, 1908, 
which require that the Postmaster-General shall impose 
and collect fines from railroads carrying the mails for 
avoidable delays in such service, are still in force. 

In the act of Congress approved June 26, 1906 (34 Stat. 
472), making appropriation for the postal service for the 
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fiscal year ended June 30, 1907, the provision referred to 
reads as follows: 

“ That the Postmaster-General shall require all railroads 
carrying the mails under contract to comply with the terms 
of said contract as to time of arrival and departure of said 
mails, and it shall be his duty to impose and collect reason- 
able fines for delay, when such delay is not caused by un- 
avoidable accidents or conditions.” 

In the act of Congress approved March 2, 1907 (34 Stat. 
1212), making similar appropriation for the year ended 
June 30, 1908, the provision referred to reads thus: 

“ That the Postmaster-General shall require all railroads 
carrying the mails to maintain their regular train schedules 
as to time of arrival and departure of said mails, and it 
shall be his duty to impose and collect reasonable fines for 
delay when such delay is not caused by unavoidable acci- 
dents or conditions.” 

In the act approved May 27, 1908 (35 Stat. 406), making 
appropriations for the postal service for the current fiscal 
year, no such provision appears. The question thus pre- 
sented is, what effect, if any, shall be given to the omission 
of Congress to incorporate in the appropriation bill for 
the current year a clause similar to those above set forth ? 
Or, to put it otherwise, are the provisions with respect to 
the fining of railroads for delays in carrying the mails, 
which were made a part of the appropriation acts for the 
fiscal years ending June 30, 1907, and June 30, 1908, to be 
regarded as permanent or as temporary legislation ? 

In my judgment, these clauses in the appropriation bills 
are meant to be and are the law for the appropriation 
period, and for that only. This conclusion is reached by 
a study of several considerations. 

First. Congress itself has given a legislative construction 
to the words used. The language emploved in the first of 
these appropriation acts 1s “that the Postmaster-General 
shall require all railroads carrying the mails under con- 
tract to comply with the terms of said contract,” while in 
the second it is declared “that the Postmaster-General 
shall require all railroads carrying the mails to maintain 
their regular train schedules ;” the remaining words in both 
clauses being identical. Now, so far as the prompt arrival 
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and departure of mails is concerned, there is no difference 
between requiring the railroads to keep their contracts and 
requiring them to maintain their regular train schedules. 
What the railroads contract to do is to carry the mails in 
accordance with the schedules fixed by them. These two 
provisions being thus designed to accomplish the same 
purpose, it follows that Congress would not have incor- 
porated such a clause in the second appropriation bill 
referred to if it had thought that a similar clause in the 
first appropriation bill was permanent legislation. So, 
further, the omission of any provision on the subject in the 
last appropriation act indicates a conscious purpose there- 
after to abandon the requirement altogether. In this con- 
nection it may be added, that, while the intent of a legis- 
lative body can not be ascertained by a resort to debates 
or discussions, either on the floor or in committee, the view 
here expressed is in harmony with that entertained by mem- 
bers of the House Committee on Post-Offices and Post- 
Roads at the last session of Congress, as indicated in the 
hearings which preceded the formulation of the appro- 
priation bill for the present fiscal year. 

Second. An examination of numerous authorities on the 
subject confirms the opinion that no clause, phrase, or sec- 
tion of an apprepriation act ought to be construed as per- 
manent legislation unless such words are used therein as 
make the purpose clear. Mr. Justice Story in Afinis v. 
United States (15 Pet. 423, 445) states the rules as follows: 

“ It would be somewhat unusual to find engrafted upon 
an act making special and temporary appropriation any 
provision which was to have a general and permanent 
application to all future appropriations. Nor ought such 
an intention on the part of the legislature to be presumed, 
unless it 1s expressed in the most clear and positive terms, 
and where the language admits of no other reasonable 
interpretation.” 

In the case of United States v. Jarvis (2 Ware’s Reports) 
the court in construing a general regulation incorporated 
im an appropriation act says at page 278: 

“The act itself is one of those annual.acts which spend 
their power in the course of the year, to which we are not 
accustomed to look for permanent regulations. If the leg- 
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islature annex to such an act any special provision which 
has a proper application to the subject-matter of the act, 
and use no words indicating an intention to give it a more 
extensive operation, the just conclusion would seem to be 
that the special regulation was intended to be confined to 
the matters embraced by the act.” 

In Lewis's Sutherland on Statutory Construction (vol. 2, 
2d ed., p. 663) many authorities are cited to sustain the 
general proposition that when the subject-matter of a 
statute is once clearly ascertained, all portions of it, even 
when couched in broader terms, will be restrained within 
the scope and purpose of the act itself, unless the legislative 
intent to give a broader effect 1s unmistakably revealed. 
As an instance of the application of this rule the author 
says: 

“ Thus in the construction of a temporary appropriation 
act the presumption is that any special provisions of a 
general character therein contained are intended to be 
restricted in their operation to the subject-matter of the 
act, and not permanent regulations, unless the intention of 
making them so is clearly expressed.” 

It is true that in 1879 Congress by a clause in one appro- 
priation bill expressly repealed a provision in a previous 
appropriation bill on the subject of deductions by the 
Postmaster-General from the pay of railroads for carry- 
ing the mails (20 Stat. 355, 358), and the Supreme Court, 
subsequently considering the legislation, seems to have 
treated such provisions as if they were general laws. 
(C. WM. & St. P. Ry. Co. v. United States, 127 U.S. 406.) 
But in that instance the two provisions were clearly incon- 
sistent, and, in the case which followed, the question as to 
whether such clauses in appropriation bills were permanent 
or temporary legislation was not raised, nor was an answer 
to it necessary to the decision. It is also true that on several 
occasions where the construction of special clauses in appro- 
priation bills have been considered they have been held 
to have the effect of permanent statutes. (Unzted States 
v. Ewing, 140 U. S. 142; Strong v. United States, 34 Fed. 
Rep. 17; Calvert v. United States, 37 Fed. Rep. 762; 7 Op. 
A. G. 304, 306.) But in‘all these instances the intention 
of Congress is clearly defined by the words used, and in 
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none of them is the safe rule of Mr. Justice Story in Minis 
v. United States (supra) questioned, to wit, that provi- 
sions in appropriation acts ought never to be construed as 
permanent legislation unless expressed “in the most clear 
and positive terms, and where the language admits of no 
other reasonable interpretation.” 

Finally, there is no consideration of public welfare or 
necessity which should incline us to the view that these pro- 
visions in annual appropriation acts authorizing the Post- 
master-General to impose penalties upon railroads for 
avoidable delays in carrying the mails are meant to be ex- 
tended beyond the year for which the sums are appropri- 
ated to the use of the postal service. The Postmaster- 
General already has abundant power under a general and 
permanent statute (sec. 3962, R. §S.) to insure fidelity in 
the performance of mail contracts through the imposition 
of fines and penalties. The statute referred to reads as 
follows: 

“ The Postmaster-General may make deductions from the 
pay of contractors for failures to perform service accord- 
ing to contracts, and impose fines upon them for other de- 
linquencies. He may deduct the price of the trip in all 
cases where the trip is not performed; and not exceeding 
three times the price if the failure be occasioned by the 
fault of the contractor or carrier.” 

This section has been expressly held to apply to con- 
tracts with railroads for the carrying of the mails, and 
no temporary provision is necessary. (Chicago, Milwau- 
kee & St. Paul Railway Company v. United States, 127 
U. S. 406.) The only difference between this act and the 
provisions in the appropriation bills on the same subject 
is that under the permanent law the Postmaster-General 
has power in his discretion to impose penalties for delays 
in carrying the mails, while under the temporary pro- 
visions he was required to impose such penalties. The 
broad nature of the authority and discretion conferred by 
section 3962 has been many times affirmed. (United 
States v. McCoy, 193 U.S. 5938; Allman v. United States, 
131 U. S. 31; J. P. & WM. Railroad Company v. United 
States, 21 Ct. Cls. 155; Otis v. United States, 24 Ct. Cls. 
61; Minn. & St. L. Ry. Co. v. United States, 24 Ct. Cls. 
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850; Parker v. United States, 26 Ct. Cls. 344; 14 Op. A. 
G. 179; 18 Op. A. G. 313.) 

My conclusion, therefore, is that the provisions in the 
appropriation acts for the fiscal years ended June 30, 1907, 
and June 30, 1908, on the subject of fines to be imposed 
upon railroads for delays in carrying the mails are no 
longer in force, but that you are empowered by virtue of 
section 3962 of the Revised Statutes to make deductions 
from the pay of railroads and others for failures to per- 
form service according to contract and to impose fines upon 
them for other delinquencies, within the scope of such 
statute and under such rules and regulations as may seem 
reasonable and just. 

Respectfully, 
CHARLES J. BONAPARTE. 

The PosrMASsTER-GENERAL. 


CUSTOMS LAW—WITHDRAWAL OF WHISKY FROM BOND, 
TRANSPORTATION TO FOREIGN PORTS, 
AND REIMPORTATION. 


A withdrawal of whiskies from bonded warehouses under sections 
3329 and 3330, Revised Statutes, and transportation thereof to for- 
eign ports with the intention of holding the same for a time and 
then having them returned as reimportations of manufacturers of 
the United States, the purpose being to postpone payment of the 
taxes on the whiskies shipped, is not an exportation within the 
meaning of these sections. 

Such withdrawal, not being a bona fide exportation, is unlawful, and 
a forfeiture of the whiskies involved can be enforced if found 
within the jurisdiction of the United States. The parties with- 
drawing the same are also liable to punishment. 

To constitute a bona fide exportation it is necessary that the owner 
of the whisky should intend that it should not only be landed in 
a foreign port, but that it should enter into the commerce of some 
foreign country. 


DEPARTMENT OF JUSTICE, 
December 4, 1908. 
Sir: In your letters of June 14 and July 13, 1907, you 
submit to me the following facts: 
Certain whisky manufacturers have been accustonied 
to withdrawing their products from bonded warehouses 
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under sections 3329 and 3330, Revised Statutes, and trans- 
porting them to certain foreign ports, with the intention 
of holding them for a time and then having them returned 
as reimportations of manufacturers of the United States, 
their purpose being to postpone the payment of the taxes 
on the whiskies shipped until they wish to place them upon 
the market; and the question is whether such a transporta- 
tion is an exportation of the whisky within the meaning of 
sections 3329 and 3330, Revised Statutes, and whether a 
withdrawal of whisky from a bonded warehouse for such 
purpose is lawful. 

The statutes which are material for a determination of 
these questions are the following: 

By section 3329, Revised Statutes, it is provided that— 

“ Distilled spirits upon which all taxes have been paid, 
may be exported with the privilege of drawback * * *” 
and specific directions are given therein governing such 
exportations. 

By. section 3330, Revised Statutes, it is provided that— 

“Distilled spirits may be withdrawn from distillery 
bonded warehouses, at the instance of the owner of the 
spirits, for exportation * * * without the payment of 
tax, under such regulations, and after making such entries 
and executing and filing with the collector of the district 
from which the removal is to be made such bonds and bills 
of lading, and giving such other additional security as may 
be prescribed by the Commissioner of Internal Revenue, 
with the approval of the Secretary of the Treasury: Pro- 
vided, That bonds given under this section shall be can- 
celed under such regulations as the Secretary of the 
Treasury shall prescribe: zlnd provided further, That the 
bonds required to be given for the exportation of distilled 
spirits shall be canceled upon the presentation of satis- 
factory proof and certificates that said distilled spirits 
have been landed at the port of destination named in the 
bill of lading, or upon satisfactory proof that after ship- 
ment the same were lost at sea without fault or neglect 
of the owner or shipper thereof.” 

By the last clause of this section it is provided that— 

“Every person who intentionally relands within the 
jurisdiction of the United States any distilled spirits which 
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have been shipped for exportation under the provisions of 
this act, or who receives such relanded distilled spirits, 
and every person who aids or abets in such relanding or 
receiving of such spirits, shall be fined not exceeding five 
thousand dollars, and imprisoned not more than three 
vears; and all distilled spirits so relanded, together with 
the vessel from which the same were relanded within the 
jurisdiction of the United States, and all boats, vehicles, 
horses, or other animals used in relanding or removing 
such distilled spirits, shall be forfeited to the United 
States.” 

By section 27 of the customs act of 1897 it 1s provided 
(31 Stat. 210) : 

* That upon the reimportation of articles once exported, of 
the growth, product, or manufacture of the United States, 
upon which no internal tax has been assessed or paid, or 
upon which said tax has been paid but refunded by means 
of drawback, there shall be levied, collected, and paid a 
duty equal to the tax imposed by the internal revenue laws 
upon such articles; except articles manufactured in bonded 
warehouses and exported pursuant to law, which shall be 
subject to the same rate of duty as if originally imported.” 

This question does not ‘appear to be an open one. On 
July 2, 1883, precisely the same question was considered 
by Solicitor-General Phillips in an opinion which was 
examined and approved by Attorney-General Brewster (17 
Op. 579-585) ; and it was held that if 1t was the purpose 
of the owner of the whisky, when exporting it, to bring it 
back into the United States, it was not an exportation 
within the meaning of section 3330, Revised Statutes. The 
theory upon which this conclusion was based was that the 
various transactions must be considered as one, and that 
the question of exportation must be determined by the 
ultimate destination had in mind by the owner when the 
shipment was made; and that if that ultimate destination 
was a point within the United States, then it was not in 
fact an exportation. The decision was largely rested on 
the question of intent, it being held that in order to consti- 
tute a bona fide exportation it was necessary that the 
owner of the whisky should intend that it should not only 
be landed in a foreign port, but that it should enter into 
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the commerce of such -country. Upon this point the 
following language was used (p. 583): 

“ As the legal notion of emigration is going abroad with 
an intention of not returning, so that of exportation is a 
severance of goods from the mass of things belonging to 
this country, with an intention of uniting them with the 
mass of things belonging to some foreign country or other.” 

This expression was quoted with aproval by the Supreme 
Court of the United States in the case of Swan & Finch Co. 
v. United States (190 U. S. 145). That was a case involv- 
ing the right of drawback on lubricating oils, which were 
placed on board a vessel going to a foreign port, but which 
were to be consumed on the voyage; and this quotation 
from the Attorney-General’s opinion was cited as an illus- 
tration of what constituted an exportation within the 
meaning of the tariff laws. 

The question again came before this department during 
the administration of Attorney-General Harmon, and he 
held that the exportation of alcohol, with the intention 
of its reimportation, in order to take advantage of the 
drawback privilege, is to be regarded as colorable only, 
the alcohol is forfeitable, all persons engaged in the trans- 
action are punishable, and there is no right to a drawback. 
(21 Op. 501.) 

There has never been a contrary view expressed by this 
department. 

It is true that Attorney-General Moody held that dis- 
tilled spirits withdrawn for shipment to Panama or Colon, 
although ultimately to go to the Canal Zone, are withdrawn 
for shipment to a foreign country within the letter and 
spirit of the statutes. (25 Op. 324.) But this opinion 
was based upon a treaty between the United States and the 
Republic of Panama, and an order of the President issued 
in pursuance thereof, whereby it was ordered that there 
should be no importation of goods, wares, or merchandise 
at Ancon or Cristobal, the terminal ports of the canal, 
except such as were specified in said order, the manifest 
purpose being to require all other goods, except those ex- 
pressly excepted, to be landed at some port in the Republic 
of Panama in order that said Republic might collect taxes 
thereon. Of course, under this treaty and the President’s 
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order, the landing and discharging of such goods at 
Panama or Colon, which were ports in the Republic of 
Panama, was an importation within the meaning of the 
revenue laws. 

This same question was presented to the Circuit Court 
for the Northern District of New York in the case of Aidd 
v. Flagler (54 Fed. 368). In that case the facts were that 
Kidd and others owned a distillery at Des Moines, Iowa, 
while their principal place of business was in New York. 
In July, 1884, they withdrew certain liquor from a bonded 
warehouse in Des Moines for export to Canada without 
paying the internal-revenue tax, intending to remove it to 
New York and pay the tax there. The route by which they 
proposed to send the whisky was to Detroit, and thence to 
New York via Windsor, Canada, and Suspension Bridge. 
It arrived at Windsor in July, 1884, was taken from the 
cars, measured by Canadian officers and placed in a ware- 
house in the charge of Canadian customs officers, where it 
remained until August 10, 1884. No duty was paid to 
the Canadian government. On the 10th of August it was 
shipped from Windsor, invoiced to the collector of the 
port of New York for the benefit of Kidd, the cars in which 
it was placed being under the seal of the United States 
consul at Windsor. It reached Suspension Bridge August 
18, 1884, where it was detained by Flagler, the collector, 
acting under instructions from the Secretary of the 
Treasury. District Judge Cox held that the whisky was 
not subject to taxation, that 1t was an importation within 
the meaning of the statute, and consequently rendered 
judgment in favor of the plaintiffs for the damages result- 
ing from the detention of the whisky. An appeal was taken 
therefrom to the Circuit Court of Appeals, and the judg- 
ment was by that court reversed, all judges concurring 
(78 Fed. 341). That court held that a landing of the 
whisky within the United States, after being withdrawn for 
exportation under these circumstances, was in violation of 
the last clause of section 3330, Revised Statutes, which is 
above quoted ; and, in speaking with reference to the scope 
of that clause, the court said (p. 344) : 

“ But the statute itself denounces such an interpretation 
by making it criminal to ‘ intentionally reland’ within the 
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jurisdiction of the United States distilled spirits which 
have been shipped for exportation, and declared them for- 
feited to the United States. Articles can be relanded with- 
out having been exported, but they can not be reimported 
without being relanded; and the term includes both the 
cases. The language, in effect, forbids the reimportation 
of spirits upon which the tax has not been paid when they 
have been withdrawn from warehouse, and does not ration- 
ally permit a less comprehensive import to be given to it. 
If the spirits have been shipped for exportation, it matters 
not whether they have been actually exported or not. If 
they are intentionally relanded, the penalty 1s incurred. 
Unless this language 1s ignored, the statute can not mean to 
permit the withdrawal of spirits for an exportation which 
is to be followed by a reimportation. The provision may 
be designed to reach a case where spirits might be ware- 
housed, and before the expiration of the three years from 
entry within which the tax must be paid, be withdrawn 
for exportation, and then reimported, thus obtaining an 
indefinite extension of the time of paying the tax. This 
part of the section is one of the stringent provisions cal- 
culated to enforce a strict compliance with all the require- 
ments of the law taxing distilled spirits.” 

That an importation depends upon the purpose of the 
importer to not only discharge the goods from the vessel, 
but that they shall enter into the commerce of the country, 
is further shown in the opinion delivered by Chief Justice 
Marshall in the case of Brown v. Maryland (12 Wheat. 
419, 442). That case arose out of an effort upon the part 
of the State of Maryland to impose a privilege tax upon 
importers; and in discussing the purpose of importation, 
the court said: 

“The counsel for the plaintiff in error contend that the 
importer purchases, by payment of the duty of the United 
States, a right to dispose of his merchandise, as well as to 
bring it into the country, and certainly the argument is 
supported by strong reason, as well as by the practice of 
nations, including our own. The object of importation is 
sale; it constitutes the motive for paying the duties; and 
if the United States possesses the power of conferring the 
right to sell, as the consideration for which the duty is 
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paid, every principle of fair dealing requires that they 
should be understood to confer it. The practice of the 
most commercial nations conforms to this idea. Duties. 
according to that practice, are charged on those articles 
only which are intended for sale or consumption in the 
country. Thus, sea stores, goods imported and reexported 
in the same vessel, goods landed and carried over land for 
the purpose of being reexported from some other port. 
goods forced in by stress of weather, and landed, but not 
for sale, are exempted from the payment of duties. The 
whole course of legislation on the subject shows that, in 
the opinion of the legislature, the right to sell is connected 
with the payment of duties.” 

I am clearly of the opinion, therefore, that a transporta- 
tion abroad of whiskies for the purposes above mentioned 
is not an exportation within the meaning of sections 3329 
and 3330, Revised Statutes. 

If the intention of the parties owning the whisky can 
be ascertained before its withdrawal from the warehouse, 
such withdrawal can of course be refused and the tax 
thereon collected at the time required bv law; or, 1f the 
tax has been paid, the application for a drawback on the 
ground of exportation can be refused. 

But, if the whisky is withdrawn under section 3330, 
Revised Statutes, and the intent 1s not learned until after 
its withdrawal, I think sections 3296 and 3299, Revised 
Statutes, would apply. 

By section 3296, Revised Statutes, it is provided that 

“Whenever any person removes, or aids or abets in the 
removal of any distilled spirits on which the tax has not 
been paid, * * * or removes, or aids or abets in the 
removal of any distilled spirits from any distillery ware- 
house, or other warehouse for distilled spirits authorized 
by law, tn any manner other than is provided by law, 
* * * he shall be lable,” ete. 

Section 3299 provides that 

“ All distilled spirits found elsewhere than in a distillery 
or distillery warehouse, not having been removed therefrom 
according to law, shall be forfeited to the United States.” 

Manifestly, if the exportation is not a bona fide one, 
then there is no legal warrant for the withdrawal of the 
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whisky, and it is a fraud upon the Government for it to 
be so withdrawn, and consequently it is not withdrawn 
according to law; and a forfeiture of the whisky could be 
enforced if found within the jurisdiction of the United 
States, and the parties withdrawing it would be liable to 
punishment. 
Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


ERECTION OF PROPOSED BRIDGE ACROSS THE NIAGARA 
RIVER—SANCTION OF CONGRESS. 


The sanction of Congress is required for the construction of a pro- 
posed bridge across the Niagara River, connecting Niagara Falls, 
N. Y., with Niagara Falls, Ontario, Canada. 


DEPARTMENT OF JUSTICE, 
December 14, 1908. 

Sir: Your letter of November 25 transmits an applica- 
tion from the International Railway Company, a corpora- 
tion of the State of New York, requesting the War Depart- 
ment to consent to the construction of a bridge across 
Niagara River, connecting Niagara Falls, N. Y., with 
Niagara Falls, Ontario, Canada, and to approve the loca- 
tion and plans of said bridge. You state that your power 
as Secretary of War is not free from doubt; that the river, 
an international boundary stream, is navigable above the 
Falls and again at some distance below the Falls, but that 
the intervening portion, about eight miles long, embracing 
the Falls and rapids, is not navigable in fact, although the 
pool just below the Falls, making a stretch of about a mile 
and a half, where it 1s proposed to build this bridge, is 
actually navigated by excursion steamboats carrying pas- 
sengers for the purpose of viewing the natural scenery. It 
is stated, however, in some of the papers that these boats 
do not undertake to navigate the entire stretch of this pool 
and do not venture so far down as the existing bridge and 
the adjacent point where the proposed bridge is to be. 
Thereupon you ask: 
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“1. Is the specific sanction of Congress required for 
the construction of the proposed bridge, having in view 
the provisions of section 9 of the river and harbor act of 
March 3, 1899 (380 Stat. 1151) ? 

“2. In the absence of such sanction, is the Secretary of 
War vested with legal authority to grant the request of the 
applicant and approve the plans presented ? ” 

In connection with these questions you cite the act of 
Congress approved June 29, 1906 (34 Stat. 626), entitled 
“An act for the control and regulation of the waters of 
Niagara River, for the preservation of Niagara Falls, and 
for other purposes.” | 

It appears that an act of the New York State legislature 
of 1906 (N. Y. Laws of 1906, Vol. 2, p. 1510, c. 576) and a 
Canadian statute of the same year, incorporated the Trans- 
Niagara Bridge Company and granted said company the 
right to construct and maintain a bridge across the Niagara 
River between the cities of Niagara Falls, N. Y., and 
Niagara Falls, Ontario; that the commissioners appointed 
in pursuance of the grant by the New York charter have 
met and selected the location for the bridge, and have ad- — 
vertised for the opening of subscriptions to the capital 
stock. Under section 13 of that act the bridge must be 
commenced in good faith on or before December 31, 1908. 
It is to be noted that the application to you was not made 
until November 23, 1908, little more than a month before 
the right to begin construction in good faith under the New 
York statute expired. 

The river and harbor act of March 3, 1899 (30 Stat. 1121, 
1151), provides (sec. 9): 

“That it shall not be lawful to construct or commence 
the construction of any bridge, dam, dike, or causeway over 
or in any port, roadstead, haven, harbor, canal, navigable 
river, or other navigable water of the United States until 
the consent of Congress to the building of such structures 
shall have been obtained, and until the plans for the same 
shall have been submitted to and approved by the Chief of 
Engineers and by the Secretary of War: * * *” 

By section 12 violation of the provisions of section 9 is 
made a misdemeanor punishable by a fine not exceeding 
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$2,500, nor less than $500, or by imprisonment (in the case 
of a natural person) not exceeding one year, or by both 
such punishments. 

It is therefore necessary to ascertain whether the river 
in question is a navigable river of the United States. 

It appears from the papers transmitted by you that the 
river is navigable from Lake Erie to the upper rapids near 
the Falls, a distance of about 20 miles; and also from 
Lewiston to the point where the river flows into Lake On- 
tario, a distance of about 7 miles; but that from the begin- 
ning of the rapids above the Falls through to the lower 
rapids and as far as Lewiston, for a distance of about 8 
miles, the river is unnavigable except for the fact that the 
pleasure boats already referred to make trips across the 
river in a small area below the Falls and above the lower 
rapids. 

The definition of navigable rivers given by the Supreme 
Court in The Daniel Ball (10 Wall. 557, 563) is as follows: 

“Those rivers must be regarded as public navigable 
rivers in law which are navigable in fact. And they are 
navigable in fact when they are used, or are susceptible of 
being used, in their ordinary condition, as highways for | 
commerce, over which trade and travel are or may be con- 
ducted in the customary modes of trade and travel on 
water. And they constitute navigable waters of the United 
States within the meaning of the acts of Congress, 1n con- 
tradistinction from the navigable waters of the States, 
when they form in their ordinary condition by themselves, 
or by uniting with other waters, a continued highway' over 
which commerce is or may be carried on with other States 
or foreign countries in the customary modes in which such 
commerce is conducted by water.” 

This definition is quoted with approval in the case of 
The Montello (11 Wall. 411), and in The Aontello (20 
Wall. 430, 441, 443), where the court used the following 
language: 

“The capability of use by the public for purposes of 
transportation and commerce affords the true criterion of 
the navigability of a river, rather than the extent and man- 
ner of that use. If it be capable in its natural state of being 
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used for the purposes of commerce, no matter in what mode 
the commerce may be conducted, it 1s navigable in fact, and 
becomes in law a public river or highway. * * * The 
vital and essential point is whether the natural navigation 
of the river is such that it affords a channel for useful com- 
merce. If this be so, the river is navigable in fact, although 
its navigation may be encompassed with difficulties by 
reason of natural barriers, such as rapids and sand-bars.” 

Chief Justice Shaw, in Rowe v. Granite Bridge Corpora- 
tion (21 Pick. 347), said that in order to give a river the 
character of a navigable stream “it must be generally and 
commonly useful to some purpose of trade or agriculture.” 
This language is quoted in many decisions of the Supreme 
Court, including the case of Unzted States v. Rio Grande 
Irrigation Co. (174 U.S. 699), where it was held that while 
the Rio Grande 1s, speaking generally, a navigable river, 
it is not so within the limits of New Mexico, being a stream 
over which in its ordinary condition trade and travel can 
not be conducted in the customary modes of trade and 
travel on water; that is to say, the point had been reached 
at which the river finally ceased to be navigable. 

Reviewing the cases which define the term “ navigable 
waters,” the court said in Leovy v. United States (177 U.S. 
621, 682) : 

“Tt is a safe inference from these and other cases to the 
same effect which might be cited, that the term * navigable 
waters of the United States ” has reference to commerce of 
a substantial and permanent character to be conducted 
thereon.” 

Niagara River would seem to come fairly within these 
definitions of a navigable water of the United States. It 
forms a continued highway from Lake Erie to a point 
above the Falls over which commerce is carried on between 
the State of New York and a foreign country. The fact 
that commerce is interrupted for a few miles between the 
Falls and Lewiston, where it is again resumed, can not be 
sald to affect the character of the river so as to take it out 
of the class of navigable waters of the United States. It 
seems to me an error to contend that because it can not be 
navigated throughout its entire course from Lake Erie to 
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Lake Ontario, it is therefore not a navigable river of the 
United States, when for nearly 28 miles in all it forms a> 
highway of commerce between this country and Canada, 
and I may add, when, as such, it constitutes an international 
boundary between this country and Canada. 

In Water Power Company v. Water Commissioners (168 
U. S. 349, 359), it was said by Mr. Justice Peckham, re- 
ferring to a part of the Mississippi River in the State of 
Minnesota : 

“In order to be navigable, it is not necessary that it 
should be deep enough to admit the passage of boats at all 
portions of the stream. One witness for the plaintiff in 
error said that in its natural state the river at this point 
was not navigable at ordinary stages of the water for half 
a mile below St. Anthony’s Falls, and in its natural state 
it was not navigable immediately above the falls, but that 
it was navigable in its natural state above Nicollet Island.” 
And the court held that the river at the point in question 
was a navigable stream in spite of the interruption to navi- 
gation caused by the falls and rapids referred to. 

The fact that Niagara River is an international boundary 
stream suggests an additional reason for the exercise of ex- 
clusive jurisdiction by Congress if it be navigable in law. 

The act of June 29, 1906, which you cite, providing for 
the regulation of the waters of Niagara River, and giving 
the Secretary of War authority to grant permits for the 
diversion of water and transmission of power, does not 
appear to affect the present question, except that it is to be 
noted that the Acting Chief of Engineers in his indorse- 
ment on the petition of the International Railway Com- 
pany states that the committee appointed by the Secretary 
of War under the act of 1906 to consider the preservation 
of natural scenic effects at Niagara Falls, reported as to 
the proposed construction of this bridge that if erected it 
would greatly interfere with or destroy the most satisfac- 
tory view obtainable of the Falls from the brink of the 
gorge, which is already impaired by the steel arch highway 
bridge already existing between the city of Niagara Falls, 
N. Y., and Clifton, Ontario. 
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The result of the opposite view to that indicated in this 
Opinion is that in order to make permission by Congress 
necessary under the act of 1899 the river must be navigable 
at the particular point where the bridge is to be con- 
structed, but I think it is manifest that in using the words 
“navigable river * * * of the United States” Con- 
gress was referring to the general character of navigable 
rivers and not to the condition as to navigability at the 
particular point. 

In view of the foregoing considerations and authorities, 
T have the honor to advise you that my answer to your first 
question is in the affirmative, which makes an answer to 
your second question unnecessary. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SEcrETARY OF War. 


FACSIMILE IMPRINTS OF CANCELED POSTAGE STAMPS. 


A canceled postage stamp is not an obligation or security within the 
meaning of section 5413, Revised Statutes of the United States. 
Lithographic prints bearing facsimile imprints of canceled postage 
stamps of foreign countries are not liable to seizure under section 
4 of the act of February 10, 1891 (26 Stat. 742); but if the marks 
of cancellation are imposed by a separate impression upon the 
facsimiles of the canceled stamps, the apparatus for making such 
uncanceled stamps would be liable to seizure, as well as the 

stamps themselves in their uncanceled state. 


DEPARTMENT OF JUSTICE, 
December 26, 1908. 

Sir: I am in receipt of your letter of the 22d instant, in 
which you say: 

“There arrived at New York per SS. America from 
Hamburg, on November 23, 1908, three cases of litho- 
graphic prints consigned to Messrs. Wolf & Co., of Phila- 
delphia. Delivery of saicl merchandise has been refused 
by the collector as being in violation of section 4 of the act 
of February 10, 1891 (26 Stat, 742). 
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“The inclosed cards are representative samples of the 
said lithographic prints. These cards appear to bear fac- 
simile imprints of canceled stamps of various foreign 
countries. 

“T have to request an expression of your opinion whether 
cards bearing facsimile imprints of canceled stamps of a 
foreign government are articles prohibited by said section 4 
of the act of February 10, 1891.” 

Section 4 of the act of February 10, 1891 (26 Stat. 742), 
provides: 

“ That all counterfeits of any of the obligations or other 
securities of the United States or of any foreign Govern- 
ment, or counterfeits of any of the coins of the United 
States or of any foreign Government, and all material or ap- 
paratus fitted or intended to be used, or that shall have been 
used, in the making of any of such counterfeit obligations 
or other securities or coins hereinbefore mentioned, that 
shall be found in the possession of any person without au- 
thority from the Seeretary of the Treasury or other proper 
officer to have the same, shall be taken possession of by any 
authorized agent of the Treasury Department and forfeited | 
to the United States, and disposed of in any manner the 
Secretary of the Treasury may direct.” 

The question here presented is practically resolved by 
the opinion of Attorney-General Olney of December 30, 
18938 (20 Op. 691), wherein he held that while postage 
stamps were included in the definition of the words “ obli- 
gation or other security of the United States,” given in sec- 
tion 5413 of the Revised Statutes, and that the “ printing, 
photographing, making, or executing any engraving, photo- 
graph, print, or impression in the likeness of any such obli- 
gation or other securety, * ™“ * except under the au- | 
thority of the Secretary of the Treasury,” is made a crimi- 
nal offense by section 5430, yet, in his opinion, “postage 
stamps are not representatives of value and are not obliga- 
tions or securities of the United States except so long as 
they remain uncanceled and unused.” 

This opinion, so far as it relates to the proposition 
whether canceled postage stamps are “obligations or securi- 
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ties,” is not qualified by the subsequent opinion of Attorney- 
General Olney of January 16, 1894 (20 Op. 697), 1n which 
he said that his former opinion. had no reference to the use 
of dies for printing the facsimiles of uncanceled postage 
stamps, his attention having been called to the fact that the 
die used in printing the imitation stamp submitted for his 
former opinion was a perfect likeness of the die for print- 
ing an uncanceled 2-cent postage stamp, and that in print- 
ing the advertisement then submitted the cancellation mark 
was made by a separate and distinct die. In the latter 
opinion he held that an uncanceled postage stamp is an 
“ obligation or other security of the United States,” within 
the meaning of section 5430, but whether any particular 
dies or plates possessed such similarity as to come within 
the section was a question of fact upon which he could not 
render an official opinion. 

In the present case the only question presented is whether 
cards bearing facsimile imprints of canceled stamps of a 
foreign government are articles prohibited by section 4 of 
the act of February 10, 1891. Interpreting the words 
“ obligations or other securities ” to include postage stamps, 
as I think they should be in view of section 5413, Revised 
Statutes, I think I should adhere to the opinion of <Attor- 
ney-General Olney that a canceled postage stamp is not 
an obligation or security within the meaning of the statute. 
At the same time this opinion, like Attorney-General 
Olney’s first opinion, has no reference to the material or 
apparatus for the making of uncanceled postage stamps, 
and if, as appears to be the case with the samples of the 
lithographic prints accompanying your letter, the marks of 
cancellation are imposed by a separate impression upon the 
facsimiles of uncanceled stamps, the apparatus for making 
such uncanceled stamps would be subject to seizure under 
the act, as well as the stamps themselves in their uncanceled 
state. 

Respectfully, | 
| CHARLES J. BONAPARTE. 
The SECRETARY OF THE TREASURY. 
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EXTRADITION—UNITED STATES COMMISSIONER—UNITED 
STATES MARSHAL. 


The United States marshal at New York was justified in refusing 
to receive and hold an extradition prisoner under a warrant issued 
by a United States commissioner at Warren, Pa., who had exam- 
ined the prisoner and found that the evidence was sufficient to 
sustain the charge against him. 

The commissioner’s jurisdiction over the case ended after he certified 
the result of his finding to the Secretary of State and committed 
the prisoner to the proper jail. He was clearly without authority 
to order the prisoner transported out of the judicial district in 
which he was arrested. 


DEPARTMENT OF JUSTICE, 
January 4, 1909. 

Sir: In your note of December 8, 1908, you request my 
opinion whether the United States marshal at New York 
had the right to refuse to receive and hold an extradition 
prisoner under a warrant issued by a United States com- 
missioner at Warren, Pa. 

The pertinent facts, as set forth in the letter to the consul 
for Sweden at New York, upon which your request for my 
Opinion is based, are as follows: Israel Jansson, charged 
with having committed embezzlement, one of the crimes 
enumerated in the existing treaty between the United 
States and Sweden (27 Stat. 972), was brought before 
United States Commissioner Shawkey at Warren, Pa., on 
November 3, 1908, as a fugitive from justice, upon a war- 
rant regularly issued. A hearing was had, as a result of 
which the commissioner certified that he deemed the evi- 
dence of criminality sufficient to sustain the charge set forth 
in the complaint and warrant, and, after committing the 
prisoner to jail, transmitted the usual documents to the 
Secretary of State in order that a writ of extradition might 
issue. Thereafter, it appears, upon the request of the 
Swedish consulate, the commissioner issued a writ, directed 
to the United States marshal for the southern district of 
New York, commanding him to receive and hold the pris- 
oner. The commissioner delivered this writ to two men, 
who are not named or shown to have been officers of the 
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United States. These two men took the writ and the fugi- 
tive to New York City, but the United States marshal 
declined to receive and hold the prisoner upon the writ, 
claiming that said commissioner was without jurisdiction 
to issue a warrant of detention in New York. 

A United States commissioner is neither a court nor the 
judge of a court; he is simply an officer of the United 
States district court. (Todd v. U. S., 158 U. S. 282.) 
* United States commissioners are purely statutory officers.” 
(19 Op. A. G. 443.) Their duties are those of examining 
and committing magistrates. (U.S. v. Schumann, 27 Fed. 
Cases, No. 16235.) “ The powers of the commissioners are 
strictt guris.” (In re Perkins, 100 Fed. Rep. 950, 954.) 
No powers are conferred upon a United States commis- 
sioner by mmplication; he can perform only such functions 
and exercise such powers as are expressly conferred upon 
him by law. (Sec. 627, R. S., as amended by the act of 
May 28, 1896, 29 Stat. 184; U. S. v. Curtis, 107 U.S. 671, 
674-675.) Any writ or process issued by a commissioner 
without express authority of law is improvidently issued 
and void. (Chittenden v. Darden, 5 Fed. Cases, No. 2488.) 
The jurisdiction and powers of a commissioner in extradi- 
tion matters are specifically set forth in section 5270 of the 
Revised Statutes, as follows: 

“ Whenever there is a treaty or convention for extradition 
between the Government of the United States and any 
foreign government, any * * * commissioner, author- 
ized so to do by any of the courts of the United States, 
+ * * may, upon complaint made under oath, charging 
any person found within the limits of any State, district, or 
Territory with having committed within the jurisdiction 
of any such foreign government any of the crimes provided 
for by such treaty or convention, issue his warrant for the 
apprehension of the person so charged, that he may be 
brought before such * * * commissioner, to the end 
that the evidence of criminality may be heard and consid- 
ered. If, on such hearing, he deems the evidence sufficient 
to sustain the charge under the provisions of the proper 
treaty or convention, he shall certify the same, together 
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with a copy of all the testimony taken before him, to the 
Secretary of State, that a warrant may issue upon the 
requisition of the proper authorities of such foreign gov- 
ernment, for the surrender of such person, according to 
the stipulations of the treaty or convention; and he shall 
issue his warrant for the commitment of the person so 
charged to the proper jail, there to remain until such sur- 
render shall be made.” 

Under this statute, after Commissioner Shawkey found 
the evidence against Jansson sufficient to sustain the charge, 
his jurisdiction and powers were limited to certifying his 
findings to the Secretary of State and issuing “ his warrant 
for the commitment of the person so charged to the proper 
jail, there to remain until such surrender shall be made.” 
It is understood that the commissioner actually issued his 
warrant committing Jansson to the jail at Warren, Pa., and 
that Jansson was confined in the said jail, after his hearing, 
under and by virtue of said warrant; that, later in the same 
day, the commissioner issued the warrant in question, di- 
rected to the United States marshal at New York. If these 
be the facts, it 1s very clear that the latter warrant was 
issued without authority of law and was void. When the 
commissioner committed the prisoner to “ the proper jail ” 
his jurisdiction over the case finally ended. The prisoner 
was in the jail “there to remain” until delivered to the 
demanding country upon the writ of extradition issued by 
the Secretary of State, or until discharged from custody by 
order of a judge of the United States or of the State of 
Pennsylvania, under the provisions of section 5273, R. S. 

However, as it is not conclusively shown by the statement 
of facts submitted by you that the commissioner did actu- 
ally issue a warrant committing the fugitive to the jail at 
Warren, Pa., and as the marshal at New York based his 
refusal to receive the prisoner on the contention that the 
commissioner was without jurisdiction to issue a warrant | 
for the detention of the prisoner in New York, it is deemed 
appropriate to examine that question, on the assumption 
that no prior warrant was issued for the commitment of the 
prisoner at Warren. 
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Article I of the treaty with Sweden provides that the 
accused shall be delivered up only 
“* * * upon such evidence of criminality as, according 
to the laws of the place where the fugitive or person so 
charged shall be found, would justifv his or her apprehen- 
sion and commitment for trial, if the crime or offense had 
been there committed.” 

Article III of said treaty contains the following pro- 
vision : 

“ The extradition of fugitives under the provisions of this 
treaty shall be carried out in the United States and Sweden, 
respectively, in conformity with the laws regulating extra- 
dition for the time being in force in the state on which the 
demand for surrender 1s made.” 

Section 1014, R. S., provides that the procedure for the 
arrest and commitment of persons charged with crimes or 
offenses against the United States shall be “agreeably to 
the usual mode of process against offenders in such State.” 
the State where the arrest 1s made. While it authorizes a 
United States commissioner to conduct such proceedings 
and to commit the accused, yet, where the accused is arrested 
in any other district than the one in which the offense was 
committed, 1t provides that “it shall be the duty of the 
judge of the district where such offender or witness 1s 1m- 
prisoned, seasonably to issue, and of the marshal to execute, a 
warrant for his removal to the district where the trial is 
to be had.” No authority is granted the commissioner to 
order the accused transported out of the district in which 
he is arrested. 

Sections 1028 and 1029, R. S., provide for the imprison- 
ment authorized by section 1014, as follows: 

“ Sec. 1028. Whenever a prisoner is committed to a sheriff 
or Jailer by virtue of a writ, warrant, or mittimus, a copy 
thereof shall be delivered to such sheriff or jailer, as his 
authority to hold the prisoner * * *. 

“Sec. 1029. Only one writ or warrant is necessary to 
remove a prisoner from one district to another. One copy 
thereof may be delivered to the sheriff or Jailer from whose 
custody the prisoner is taken, and another to the sheriff or 
jailer to whose custody he iscommitted * * *,” 
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There is no provision of 1aw conferring any greater 
powers upon a United States commissioner in extradition 
matters than he possesses in regard to offenses against the 
United States. In Benson v. McMahon (127 U. 8S. 457, 
463) the court say of an extradition hearing before a com- 
missioner : 

“the proceeding before the commissioner is not to be re- 
garded as in the nature of a final trial by which the prisoner 
could be convicted or acquitted of the crime charged against 
him, but rather of the character of those preliminary exam- 
tnations which take place every day * * *.” 

In these preliminary examinations the commissioner 1s 
clearly without power to order the prisoner transported out 
of the judicial district in which he 1s arrested; that can be 
done only by the “ judge of the district.” In extradition 
matters he can be removed from the district only upon the 
writ of extradition issued by the Secretary of State. 

In Pettit v. Walshe (194 U. S. 205) the United States 
marshal for the district of Indiana arrested a fugitive from 
the justice of Great Britain, in Indiana, upon a warrant 
issued by a United States commissioner in New York City. 
This warrant directed that the accused be taken before said 
commissioner in New York City, which the marshal at- 
tempted to do. The prisoner was discharged on a writ of 
habeas corpus on the contention that, even though he might 
be lawfully arrested on said warrant in Indiana, yet he 
could not be taken out of that State and be delivered, in 
another State, before the commissioner who issued the war- 
rant; but must be taken before the nearest United States 
commissioner, in Indiana, and be given a hearing. The 
Supreme Court sustained this contention upon the authority 
of the proviso to the sundry civil appropriation act of 
August 18, 1894 (28 Stat. 372, 416), and a stipulation in the 
treaty with Great Britain identical with the quotation, 
supra, from Article I of the treaty with Sweden. The 
court held (p. 217): 

“Walshe could not be extradited under the treaties in 
question, except upon such evidence of criminality as, under 
the laws of the State of Indiana—the place in which he was 
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found—would justify his apprehension and commitment 
for trial if the crime alleged had been there committed.” 

Referring to the proviso to the act of August 18, 1894, 
the court held (p. 219): 

“The commissioner or judicial officer here referred to is 
necessarily one acting as such within the State in which the 
accused was arrested and found. * * * If such magis- 
trate found that the evidence sustained the charge, then, 
under section 5270 of the Revised Statutes, it would be his 
duty to issue his warrant for the commitment of the accused 
to the proper jail, there to remain until he was surrendered 
under direction of the National Government, in accordance 
with the treaty.” 

In U. S. v. Harden (10 Fed. Rep. 802) the sole question 
considered was the proper procedure in committing a pris- 
oner by a United States commissioner. The court held 
(p. 807): 

* The mztt2mus must be directed to the marshal command- 
ing him to convey the prisoner into the custody of the 
jailer, and it must also direct and command the jailer to 
receive the prisoner and keep him in close custody until 
discharged, or taken from his custody by some process of 
Jaw. The marshal must deliver a copy of such mittimus 
to the jailer as his authority to hold the prisoner, and the 
original warrant, with due entry of service, must be re- 
turned to the proper officer. <A jailer ought never to receive 
a prisoner into his custody without some written authority 
to detain him, issued by a person having power to grant 
such authority.” 

In U.S. v. Ewing (140 U.S. 142, 144), which involved 
a preliminary examination by a commissioner, the court 
said: “It is proper to look at the law of the State in which 
the services in such case are rendered, to determine what is 
necessary and proper to be done,” and after finding that 
the pertinent statute of Tennessee provided that the pris- 
oner should be “ committed to jail in the meantime.” the 
court said (p. 145): “As there are no federal jails or other 
places of temporary confinement under the control of the 
marshal, such commitment must be made to the state jail.” 
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As Jansson was arrested in Pennsylvania, it is proper to 
look at the laws of that State to determine what “ laws 
regulating extradition ” were applicable to his case, “ agree- 
ably to the usual mode of process against offenders in such 
State.” It is assumed that Jansson’s criminality was suf- 
ficiently established to justify his commitment if his offense 
had been committed in Pennsylvania. | 

Section 3 of the act of the Pennsylvania General Assembly 
of May 24, 1878 (Purdon’s Digest, 13th ed., vol. 2, p. 1762), 
makes it a misdemeanor punishable by imprisonment for 
one year for any person or officer to take any fugitive from 
justice, even with the consent of such fugitive, out of said 
State “ without a requisition first had and obtained ” from 
the governor of the State, which must be “served by the 
sheriff or his deputy.” Section 5 of said act, as amended 
by the act of June 4, 1879 (P. L. 95, sec. 2), authorizes the 
arrest and commitment of fugitives from justice, under 
certain conditions, for a period not to exceed ninety days, 
before the issuance of the governor’s requisition. These 
provisions of the Pennsylvania law clearly indicate that 
the fugitive is to be committed to the jail of the county in 
which the arrest is made until the requisition issues. Sec- 
tion 2 of the act of May 24, 1878, requires that, before a 
fugitive is taken out of the State, he shall be conducted 
before a judge of a court of record and be given an oppor- 
tunity to sue out a writ of habeas corpus, unless he shall 
waive such right in writing. It therefore appears that 
the issuance of the writ under discussion and the taking of 
Jansson to New York were in direct contravention of the 
“ usual mode of process” against such offenders in Penn- 
sylvania instead of being agreeably thereto. | 

In view of these conclusions, was the United States mar- 
shal at New York justified in declining to receive the 
prisoner? Section 787, R. S., provides that— 

“It shall be the duty of the marshal of each district 
* * * to execute, throughout the district, all lawful pre- 
cepts directed to him, and issued under the authority of the 
United States * * *.” | 

In Insurance Co. v. Adams (9 Peters, 603) the Supreme 
Court held that— | 
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“Is is the dutv of the marshal to execute all process 
which may be placed in his hands; but he performs this 
duty at his peril, and under the guidance of law. He must, 
of course, exercise some judgment in its performance.” 

U.S. v. Helly (108 Fed. Rep. 538) arose out of a treaty 
made in 1892 between the United States and Great Britain 
and section 5280, R. S., which provides that, upon certain 
contingencies, deserting seamen “shall be delivered up to 
the consul or vice-consul ” of a foreign government. In 
this case a United States commissioner committed certain 
deserting seamen “to be surrendered and restored by the 
marshal to the ship Cedarbank, under the direction of the 
British consul.” The consul directed the marshal, in writ- 
ing, to restore said deserting seamen to said ship by deliver- 
ing them on board thereof to the master of the vessel. 
While deputy marshals were executing this order Kelly 
and his associates forcibly took the seamen from the custody 
of the officers. They were prosecuted under section 5398, 
R. S., for obstructing an officer in the discharge of his 
duties. In sustaining a demurrer to the information the 
court said (p. 540) : 

“The commissioner had no authority to direct the restora- 
tion of the seamen to the ship Cedarbankh. The statute only 
permits their delivery to the consul. Iam satisfied that the 
commissioner had authority to order the delivery of the 
deserting seamen to the consul on board the Cedarbank at 
Astoria, either to the consul himself, or to some one author- 
ized to act for him in that behalf. * * * At the time 
of the act charged as a crime, the deputies were acting, not 
in pursuance of such an order as the statute provides for, 
but under the direction of the British consul. The officers, 
therefore, were obstructed, not in the performance of a duty 
enjoined by law, but in the performance of an act directed 
by the British consul.” | 

And if the marshal at New York had received and held 
Jansson under the writ issued by Commissioner Shawkey 
he would not have been acting in pursuance of such an order 
as the statute provides for, nor in the performance of a 
duty enjoined by law. 
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In my opimion the United States marshal at New York 
was justified, under the circumstances, in refusing to receive 
and hold Jansson under the writ issued by Commissioner 
Shawkey. | 

Very respectfully, 


CHARLES J. BONAPARTE. 
The SECRETARY OF STATE. 


CANAL ZONE—PROCESS AGENTS—STATUTORY CONSTRUC- 
TION. 


The Canal Zone is not within the contemplation of the act of August 
13, 1894 (28 Stat. 279), which provides that surety companies 
doing business outside of the States or Territories under which 
they are incorporated shall appoint agents residing within the 
jurisdiction of the court where such suretyship is to be under- 
taken, upon whom process may be served. 

The principle that a matter may be within the intent of the law, 
though without the letter, does not warrant going beyond what 
that intent can be regarded as embracing because it may be con- 
jectured that, had the case been foreseen, Congress would have 
embraced it within the intent. 


DEPARTMENT OF JUSTICE, 
January 5, 1909. 

Sir: I have your request for an opinion, as follows: 

“Will vou please advise this department whether the 
Panama Canal Zone is to be treated as a judicial district, 
as reported in your last list of process agents, in which 
companies doing business under the act of August 13, 1894, 
must appoint process agents? 

“This information is desired in view of the provisions 
of section 2 of said act, which provides as follows: (Quotes 
the first paragraph of section 2.) 

“TI have the honor to request that you give this matter 
your early attention, as it concerns a bond the approval of 
which is pending in this office.” 

In order that your question and this opinion may be bet- 
ter understood, I quote section 1 and the first paragraph of 
section 2 of the act referred to (28 Stat. 279): 
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“ That whenever any recognizance, stipulation, bond, or 
undertaking conditioned for the faithful performance of 
any duty, or for doing or refraining from doing anything 
in such recognizance, stipulation, bond, or undertaking 
specified, is by the laws of the United States required or 
permitted to be given with one surety or with two or more 
sureties, the execution of the same or the guaranteeing of 
the performance of the condition thereof shall be sufficient 
when executed or guaranteed solely by a corporation incor- 
porated under the laws of the United States, or of any 
State having power to guarantee the fidelity of persons 
holding positions of public or private trust, and to execute 
and guarantee bonds and undertakings in judicial pro- 
ceedings: Prorzded, That such recognizance, stipulation, 
bond, or undertaking be approved by the head of depart- 
ment, court, judge, officer, board, or body executive, legis- 
lative, or judicial required to approve or accept the same. 
But no officer or person having the approval of any bond 
shall exact that it shall be furnished by a guarantee com- 
pany or by any particular guarantee company. 

“Section 2. That no such company shall do business 
under the provisions of this act bevond the limits of the 
State or Territory under whose laws it was incorporated 
and in which its principal office is located nor beyond the 
limits of the District of Columbia, when such company was 
incorporated under its laws or the laws of the United States 
and its principal office is located in said District, until it 
shall by a written power of attorney appoint some person 
residing within the jurisdiction of the court for the judicial 
district wherein such suretyship is to be undertaken, who 
shall be a citizen of the State, Territory, or District of 
Columbia, wherein such court is held, as its agent. upon 
whom may be served all lawful process against such com- 
pany, and who shall be authorized to enter an appearance 
in its behalf. A copy of such power of attorney, duly cer- 
{ified and authenticated, shall be filed with the clerk of 
the district court of the United States for such district at 
each place where a term of such court is or may be held, 
which copy, or a certified copy thereof, shall be legal evi- 
dence in all controversies arising under this act.” 








138 Canal Zone—Process Agents. 


The only theory upon which this law can be regarded as 
embracing the Panama Zone seems to me to be that the 
Zone is a place within the intent of the law, though without 
the letter. The act, being a beneficial and directory one, 
might be regarded as intended to apply wherever, under 
our flag, it could apply or be enforced. While the Zone is 
not a “ Territory,” but a place held by us for a very special 
and peculiar purpose, and is not a “ judicial district ” hav- 
ing a “district court of the United States,” yet it has a 
corresponding court, is similar to a judicial district, and 
there is no practical reason why the law could not be ap- 
plied there had Congress in 1894 contemplated such a 
place. But the principle that a thing may be within the 
intent of the law, though without the letter, does not war- 
rant us in going beyond what the intent can be regarded 
as embracing, because we may conjecture that, had the case 
been foreseen, Congress would have embraced it within the 
intent. The intent in this case could well be held to extend 
to any new territory created a judicial district and given 
a district court of the United States, with whose clerk 
“such power of attorney ” could be filed; and even the let- 
ter of the law would cover such new territory. But I can 
not persuade myself that a place held and treated as has 
been the Panama Zone was within the intent of Congress. 
It would be to amend the act of 1894, rather than to interpret 
it, if we should hold it applicable where there is not “a 
Territory,” nor a “district court of the United States,” 
nor “ judicial district ” such as is the residence of such a 
court, nor a “ clerk of the district court of the United States 
for such district.” 

I am of opinion, therefore, that the Canal Zone is without 
the province of the act of 1894. 

Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 
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HOURS OF LABOR—TIMBER CUTTING ON MENOMINEE 
INDIAN RESERVATION. 


Persons employed by the Indian service on the Menominee Indian 
Reservation, Wis., under the act of March 28, 1908 (35 Stat. 51), 
for the cutting of timber thereon and its conversion into logs and 
other lumber, are not employees of the United States Government 
and are not subject to the restrictions imposed by the act of 
August 1, 1892 (27 Stat. 340), as regards hours of labor. 


DEPARTMENT OF JUSTICE, 
January 13, 1909. 

Sirs: I have the honor to acknowledge the receipt of 
your letter of December 19, 1908, in which you ask my 
opinion whether persons employed by the Indian service, 
under the act of March 28, 1908 (35 Stat. 51), on the 
Menominee Indian Reservation, in Wisconsin, are employ- 
ees of the Government and subject to the restrictions of the 
act of August 1, 1892 (27 Stat. 340), generally known as 
the “ eight-hour law.” You call to my attention the fact 
that, in my letter of June 8, 1908, to the Secretary of Agri- 
culture, this question Is answered (informally) in the affirm- 
ative; and you request that I review the conclusion an- 
nounced in that letter. In accordance with your request, 
I have considered the question with care, and, as a result 
of such consideration, have decided that I was in error in 
the expression of views contained in my letter of June 8, 
above mentioned. In the letter of the Secretary of Agri- 
culture, bearing date June 3, 1908, and to which my letter 
of June 8 was a reply, exemption from the prohibitions of 
the eight-hour law was claimed for the Indian laborers 
and mechanics engaged in the work above mentioned, sub- 
stantially on two grounds, namely, that the mill construe- 
tion and log driving in which these Indians were engaged 
did not constitute “ public works of the United States,” 
and, secondly, because the situation constituted an “ extraor- 
dinary emergency ” such as is contemplated in the excep- 
tion to the eight-hour law. In determining the insuffi- 
ciency of these claims, I did not find it necessary to deter- 
mine whether the works in question amounted to “ public 
works of the United States,” for conceding, for the sake 
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of argument, that they are not, it was held by Attorney- 
General Miller that the limitation in the statute to employ- 
ment upon public works concerns only the laborers and 
mechanics employed by contractors and subcontractors, and 
does not apply to the services of employees of the Govern- 
ment (20 Op. 459). I was also satisfied that, although 
the probability of injury to the timber from decay or other 
causes might render it advisable, in the interest of the 
Indians, that this work should be done as rapidly as pos- 
sible, this situation did not constitute an “ extraordinary 
emergency ” in the contemplation of the exception to the 
eight-hourlaw. (lis v. United States, 206 U.S. 256-257.) 

I adhere to my informal ruling on both of these ques- 
tions; but, in my letter of June 8, 1908, it was rather 
assumed than decided after due consideration that the 
Indians employed upon this work were “ employed by the 
Government of the United States ” within the contempla- 
tion of the eight-hour law; and this question now requires a 
reconsideration. 

The act approved March 28, 1908 (35 Stat. 51), “To 
authorize the cutting of timber, the manufacture and sale 
of lumber, and the preservation of the forests of the 
Menominee Indian Reservation in the State of Wisconsin,” 
authorizes the Secretary of the Interior, under certain 
limitations not material to be here considered, to cut down 
portions of the timber on the Menominee Reservation, con- 
struct sawmills and other necessary buildings for its con- 
version into logs and other lumber, and sell the products 
at auction to the highest bidder. The net proceeds of the 
sale of the lumber are to be deposited in the Treasury to the 
credit of the Monominee tribe of Indians. Such proceeds 
shall bear interest at the rate of 4 per cent annually, and 
the interest shall be used for the benefit of the tribe in the 
discretion of the Secretary of the Interior. All the ex- 
penses of the work are to be paid out of the funds of the 
tribe, and the Secretary of the Interior is authorized to sell 
the sawmills and equipment whenever he shall find that the 
necessity for their use no longer exists, the net proceeds of 
such sales to be deposited, bear interest, and be used for 
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the same purposes as are provided with respect to the net 
proceeds of the sales of lumber. The whole of this work 
constitutes essentially a private enterprise for the benefit 
of this particular tribe of Indians. The beneficial owner- 
ship of the timber is in them, the sales are to be made on 
their account, and the work constitutes essentially an 
investment of trust property made by the United States 
as quasi guardian for certain of its Indian wards. 

I do not think work of this character is within the pur- 
view of the eight-hour law. In a sense, the persons engaged 
in such work may be said to be in the employ of the United 
States, but it can hardly be assumed that the Congress 
contemplated employees of this character, whose compen- 
sation comes virtually out of the pocket of the wards of 
the nation, and whose employment is made by the Govern- 
ment, not for the general benefit of the nation, but as a 
trustee for the benefit of a comparatively small number of 
individuals, toward whom it stands in a special fiduciary 
relation imposing upon it different duties and conferring 
upon it different powers from those it exercises and fulfills 
toward its citizens generally. This is a case where, as is 
said in Holy Trinity Church v. United States (143 U. S.. 
459) : 

“ A thing may be within the letter of the statute and yet 
not within the statute, because not within its spirit, nor 
within the intention of its makers. This has been often 
asserted, and the reports are full of cases illustrating its 
application. This is not the substitution of the will of 
the judge for that of the legislator, for frequently words 
of general meaning are used in a statute, words broad 
enough to include an act in question, and yet a considera- 
tion of the whole legislation, or of the circumstances sur- 
rounding its enactment, or of the absurd results which 
follow from giving such broad meaning to the words, 
makes it unreasonable to believe that the legislator intended 
{o include the particular act.” 

I think the principle of this decision applies to the ques- 
tion under consideration, and I am much strengthened 
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in this view by the provision contained in section 2 of the 
act of March 28, 1908 (85 Stat. 51), which is as follows: 

“The Secretary of the Interior in so far as practicable 
shall at all times employ none but Indians upon said reser- 
vation in forest protection, logging, driving, sawing, and 
manufacturing into lumber for the market such timber, and 
no contract for logging, driving, sawing timber, or con- 
ducting any lumber operations upon said reservations shall 
hereafter be let, sublet, or assigned to white men, nor shall 
any timber upon any such reservations be disposed of 
except under the provisions of this act. Whenever any 
Indian or Indians shall enter into any contract pursuant to 
this Act, and shall seek by any agency, copartnership agree- 
ment, or otherwise to share in the same with any white man, 
or shall employ in its execution any labor or assistance other 
than the labor and assistance of Indians, such act or acts 
shall thereupon terminate such contract, and the same shall 
be annulled and canceled.” 

The purpose of the act of 1892 was undoubtedly to pre- 
vent the lengthening of hours of labor in work done for 
the Government through the unrestricted operation of com- 
petition among laborers and mechanics thus employed. In 
this case competition of the character described 1s substan- 
tially eliminated by the restriction of the work to Indians, 
and, for practical purposes. to Indians of this particular 
tribe. The same persons who will be paid for their labor 
in doing the work will have an interest in the net proceeds 
representing the profits of the enterprise, so that, in large 
measure at least, the work contemplated by this act consti- 
tutes a cooperative undertaking in which the tribe furnishes 
the capital, the raw material, and, so far as possible, the 
labor employed. It seems reasonable to suppose that if the 
Congress had intended work done under such peculiar con- 
ditions to be affected by the prohibitions in the general 
statute enacted in 1892 it would have expressly provided 
that no mechanic or laborer employed in this work should 
labor for more than eight hours a day. In the absence of 
any such provision, and in view of the peculiar nature and 
circumstances of the work, I think it must be held that the | 
special provisions of the act of 1908 are a substitute pro 
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tanto for the general provision of the act of 1892, and that 
the restriction upon the hours of labor does not apply to 
the employees engaged in the work provided for in section 2 
ot the above-mentioned act. | 
I answer, therefore, your question in the negative. 
I remain, 
Yours very respectfully, 


CHARLES J. BONAPARTE. 


The SECRETARY OF THE INTERIOR. 
The SEcRETARY OF AGRICULTURE. 


FOOD AND DRUGS ACT—ACETPHENETIDINE— 
* DERIVATIVE.” 





The word “derivative ” in subsection 2 of section 8 of the food and 
drugs act of June 30, 1906 (34 Stat. 770) should be understvod in 
its chemical sense. 

Acetphenetidine is to be considered a “ derivative” of acetanilide, 
within the meaning of subsection 2 of section 8 of the food and 
drugs act, if it is so related to the latter substance that it would 
be rightly regarded by recognized authorities in chemistry as 
obtained from the latter “by actual or theoretical substitution,” 
and it is not indispensable that it should be actually produced 
therefrom as a matter of fact. 

The food and drugs act must be so interpreted in regard to the 
labeling of drugs as to give effect, if possible, to the purposes of 
that statute. 

It is within the power of the Secretaries of the Treasury, 
Agriculture, and Commerce and Labor, under section 3 of the 
food and drug act of June 30, 1906 (34 Stat. 76S), to promulgate 
a rule or regulation which requires that the name of the parent 
substance shall follow that of the derivative on labels placed on 
packages containing drugs which come within the provisions of 
section 8 of that act; but in the absence of such a rule, no offense 
would be committed under the act by the omission, nor could the 
article for that reason alone be dealt with as misbranded. 


DEPARTMENT OF oJ USTICE, 
January 15, 1909. 
Str: I have the honor to acknowledge the receipt of vour 
letters of November 23, 1907, and December 14, 1908, in 
which you ask my opinion upon two questions, namely: 
1. Is acetphenetidine a derivative of acetanilide, within 
the meaning of section 8 of the food and drugs act ? 
52747°—vor, 27—10-—12 
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2. If acetphenetidine be held to be such a derivative of 
acetanilide, is it sufficient to declare it on labels merely as 
acetphenetidine, or must it be stated to be a derivative of 
acetanilide ? 

From the papers transmitted and such further informa- 
tion as I have received from your Department, I understand 
that the Secretaries of the Treasury, Agriculture, and Com- 
merce and Labor, in Rule 28, promulgated by them under 
section 3 of the food and drugs act (34 Stat. 768), desig- 
nated acetphenetidine as one of the derivatives of acetani- 
lide; and that the Secretary of Agriculture, on March 13, 
1907, ruled that the name which should be employed in 
stating the quantity or proportion of the ingredients re- 
quired by the act to be stated on the labels in the case of 
derivaties should be the trade name of the derivative, ac- 
companied by the name of the parent substance used in the 
act; that is to say, acetphenetidine should be labeled “ acet- 
phenetidine (derivative of acetanilide)” or words to that 
effect. 

We must consider, in the first place, whether the regula- 
tion adopted by the three Secretaries is conclusive of the 
first question, in so far as it designates acetphenetidine as a 
derivative of acetanilide. Section 3 of the food and drugs 
act provides that the Secretary of the Treasury, the Secre- 
tary of Agriculture, and the Secretary of Commerce and 
Labor shall make uniform rules and regulations for carry- 
ing out the provisions of this act, ete. I do not think that 
it was intended by this section to confer absolute power 
upon the three Secretaries to determine what particular 
drugs are derivatives of those mentioned in section 8, sub- 
section 2, with reference to drugs. In my opinion, it was 
only intended by section 3 to confer upon those Secretaries 
the power to adopt such rules and regulations as are appro- 
priate to secure the enforcement of the act, and not to vest 
in them any judicial powers to determine when the act of 
a manufacturer or dealer in drugs or foods constitutes an 
offense under the statute. If the statute could be so con- 
strued, I should entertain serious doubt as to its constitu- 
tionality. It appears to me, therefore, that the first ques- 
tion which you submit is essentially one of fact to be de- 
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termined, in the first instance, by yourself, and, in the event 
of judicial proceedings based upon your determination, by 
the appropriate tribunal (court or jury, according to cir- 
cumstances) called to pass finally upon issues of fact joined 
in such proceedings. The papers submitted with your let- 
ters show, moreover, that the question is not merely one of 
fact, but a question of fact very earnestly controverted. It 
is, of course, evident that this Department is neither re- 
quired nor qualified to give an opinion as to such a ques- 
tion. Nevertheless, deeming it appropriate to afford you 
any possible assistance which it may be within the province 
of this Department to furnish, I proceed to give you my 
opinion as to a question of statutory construction and, 
therefore, of law, which may be, and appears from some of 
the papers to be, in fact, involved in the question whether 
acetphenetidine is a derivative of acetanilide; that is to 
say, the meaning of the word “ derivative ” as used in sec- 
tion 8 of the food and drugs act. 

It 1s claimed by the manufacturers of acet phenetidine, in 
the documents submitted on their behalf, that a derivative, 
as used in the act, means substantially a product, and that 
unless it can be shown that the acetphenetidine which they 
manufacture is, in fact, produced by the use of acetanilide 
or, at all events, that such is the normal process whereby 
acetphenetidine is made, their goods can not. be described, 
with propriety, as a “ derivative” of acetanilide. In sup- 
port of this contention they refer to the cases of Pachhardt 
v. United States (99 Fed. Rep. 719) and Furbenfabriken of 
Elberfeld & Co. v. United States (102 Fed. Rep. 603). In 
the last mentioned case (which was the same as the former 
on appeal) the circuit court of appeals said (p. 605) : 

“There is little room for the claim that, if the word 
‘derived’ is to have its ordinary meaning, coal-tar dves 
not made from anthracene or from madder are in the free 
list. It is, however, said in the Pickhardt case that while 
the dyes in that case were not a product of anthracene, they 
were ‘ derived ’ from anthracene, ‘in the chemical sense of 
having anthracene as a base, or responding to the chemical 
tests for anthracene.’ For example, Professor Chandler, 
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recognized everywhere as an accurate and learned chemist, 
says that, to a chemist, the term ‘ derived from’ signifies 
that the body to which the term is applied bears a certain 
chemical relation to the one from which it 1s said to be 
derived; being a typical group of chemical atoms, which 
group, more or less modified, appears in every substance 
said to be derived from it.” 

The court then stated: 

“It is not important to determine whether these dyes 
were derived from anthracene, in the chemical sense, for 
they were not a product of or made from anthracene; and 


_ the term ‘derived from’ is to be understood in its com- 


monly received and popular sense. ‘It is entirely well set- 
tled that, in the interpretation of the revenue laws, words 
are to be taken in their commonly received and popular 
sense, or according to their commercial designation, if that 
differs from the ordinary understanding of the word.’ 
(Lutz v. Magone, 153 U. S. 105, 14 Sup. Ct. 777, 38 L. 
Ed. 651; J. 8. v. Fuel Co., 172 U. S. 3389, 19 Sup. Ct. 200, 
43 L. Ed. 469.) It is obvious that the popular meaning of 
the term is the meaning given in lexicons, and which is ob- 
tained by transmission or produced from, and refers, in 
this case, to its physical origin.” 

In the decision of the circuit court, Townsend, D. J., says, 
(99 Fed. Rep. 720) : 

“Counsel for the importers contends that these colors 
are dyes derived from anthracin, and that the word ‘ de- 
rived’ is here to be used in the chemical sense of having 
anthracin as a base or responding to the chemical tests for 
anthracin. * * * JT am satisfied, from a careful exam- 
ination of the evidence and of the exhaustive opinion of 
the board of general appraisers, that these contentions are 
not sufficiently proved. The importers have failed to show 
that the dyes in question were derived from alizarin or 
from anthracin as a source. They have failed to show that 
Congress intended that the term ‘ derived’ should be used 
in this connection in the technical or chemical sense, as dis- 
tinguished from its ordinary sense.” 

I see no reason to question the authority of these de- 
cisions; but it 1s to be observed that, in the cases cited. ihe 
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courts were construing a provision of the tariff law. In 
my opinion to the Secretary of the Treasury on the mark- 
ing and branding of distilled spirits as affected by the pure 
food law (26 Op. 474), I said (p. 481): 

“The primary purpose of the pure-food law is to protect 
against fraud consumers of food or drugs; as an incident 
or secondary purpose, it seeks to prevent, or, at least, dis- 
courage, the use of deleterious substances for either pur- 
pose; but its first aim is to insure, so far as possible, that 
the purchaser of an article of food or of a drug shall 
obtain nothing different from what he wishes and intends to 
buy. = * * 

“It is obvious that the purpose of this act, as thus de- 
fined, is an altogether different purpose from that of the 
provisions of law relating to internal revenue.” 

This is no less obvious with respect to laws relating to 
the tariff, and, although it is reasonable to suppose that the 
Congress may have used the participle “derived” in a 
customs law in its ordinary and popular sense of “ pro- 
duced,” I think the substantive “ derivative” in the second 
subsection of section 8 of the food and drugs act may be 
reasonably, and, indeed, ought to be understood in its chem- 
ical sense. The said subsection provides that a drug shall 
be deemed to be misbranded, “if the package fail to bear 
a statement on the label of the quantity or proportion of 
any alcohol, morphine, opium, cocaine, heroin, alpha or 
beta eucaine, chloroform, cannabis indica, chloral hydrate, 
or acetanilide, or any derivative or preparation of any such 
substances contained therein.” 

I have reached this conclusion mainly for two reasons. 
The word itself is seldom used in its general and popular 
meaning, and is ordinarily employed in one or the other of 
certain technical senses relating habitually either to gram- 
mar, music, medicine, mathematics, or chemistry. Sec- 
ondly, it is employed here only with respect to various 
drugs, and may be appropriately understood as those called 
upon to deal in drugs would naturally understand it. The 
chemical definition of ‘“‘ derivative” is thus given in Web- 
ster’s International Dictionary: 

“A substance so related to another substance by modifica- 
tion or partial substitution as to be regarded as derived 
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from it; thus, the amido compounds are derivatives of am- 
monia, and the hydrocarbons are derivatives of methane, 
benzene, etc.” 

The corresponding definition of the verb “ derive ” is: 

“To obtain one substance from another by actual or theo- 
retical substitution; as to derive an organic acid from its 
corresponding hydrocarbon.” 

Applying this definition to the subject-matter of discus- 
sion, I can answer your first question only by saying that, 
in my opinion, acetphenetidine 1s to be considered a “ deriv- 
ative” of acetanilide, if 1t is so related to the latter sub- 
stance that it would be rightly regarded by recognized au- 
thorities in chemistry as obtained from the latter “ by actual 
or theoretical substitution ;” and it is not indispensable that . 
it should be actually produced therefrom as a matter of 
fact. 

Your second question requires a construction of the sub- 
section of section 8 of the food and drugs act, above quoted. 
This subsection establishes what may be called an artificial 
definition of misbranding, by providing that, in addition 
to certain other contingencies, a drug shall be deemed to be 
misbranded if the package fail to bear a statement on the 
label of the quantity or proportion of certain designated 
drugs, including acetanilide, “or any derivative * * * 
of any such substances contained therein.” In my opinion 
to the President in regard to the labeling or branding of 
whisky, I said, with respect to this statute: “According to 
the recognized canons of statutory construction, the lan- 
guage of its provisions must be interpreted with reference 
to and in harmony with this” (its) “ primary general pur- 
pose ;” and, as above stated, I found that such primary pur- 
pose was “to insure, so far as possible, that the purchaser 
of an article of food or of a drug shall obtain nothing dif- 
ferent from what he wishes and intends to buy.” It seems 
clear that the Congress thought the purchasers of drugs 
might be materially influenced in their determination to 
buy or not to buy any particular drug by knowing what 
quantity or proportion of the substances designated in this 
subsection—all of them more or less poisonous in their na- 
ture—might be contained in each package sold; and we 
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must therefore so interpret this law as to give effect, if pos- 
sible, to this purpose of the statute. If, however, the pack- 
age contains something which 1s itself a derivative or prep- 
aration of one of the drugs enumerated, the trade or tech- 
nical name which it bears may not, and generally would 
not, indicate this fact; and the information intended by the 
Congress to be conveyed to a purchaser by the label would 
surely not be conveyed by merely marking it 100 per centum 
of the article in question. Supposing, for the sake of illus- 
tration, but only for such purpose, that acetphenetidine 1s 
decided to be a derivative of acetanilide, no information to 
this effect would be given to one having no special knowl- 
edge of chemistry by marking the package * 100 per cent 
acet phenetidine.” 

I am therefore of the opinion that a rule or regulation 
requiring the name of the parent substance to follow that 
of the derivative would be in harmony with the general 
purpose of the act, and an appropriate method by which 
to give effect to its provisions. In the absence, however, of 
a regulation to this effect, I do not think vou can hold a 
package misbranded because the name of the parent sub- 
stance does not follow that of the derivative, for it would 
certainly be a harsh construction of a penal provision such 
as this to hold that the package and its owner shall incur 
the grave consequences of misbranding under the statute 
because of this omission, since there is nothing in the law 
itself to inform the said owner that such omission would 
constitute an offense. In the language of Mr. Justice 
Brewer in Railway Company v. Dey (35 Fed. Rep. 876) : 

“No penal law can be sustained unless its mandates are 
so clearly expressed that any ordinary person can determine 
in advance what he may and what he may not do under it.” 

Or, as is said by the same justice in Zuzer v. United 
States (52 Fed. Rep. 919): 

“In order to constitute a crime, the act must be one of 
which the party 1s able to know in advance whether it is 
criminal or not.” 

The subject appears to me one eminently appropriate for 
regulation by the three Secretaries under the power con- 
ferred upon them by section 3 of the act, since it seems 
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plain that the method of designating the derivative or prep- 
aration is one of those matters properly to be determined by 
a general rule applicable to all such cases; the purpose of 
section 3 being to enable the three Secretaries to specialize, 
for practical purposes, the general language of the act, so 
as to adapt it to the circumstances of particular cases aris- 
ing in its enforcement. Until such action shall be taken it 
would seem that the effective enforcement of this provision 
with respect to “ derivatives” or “ preparations” will be 
virtually impracticable. 

In answer to your second question, therefore, I advise 
you that a rule or regulation requiring the name of the 
parent substance to follow that of the derivative would be 
within the power of the board constituted by section 3 of 
the act; but that, in the absence of such a rule, no offense 
would be committed, under the act, by the omission of the 
name of the parent substance, nor could the article in such 
case be dealt with as misbranded for that reason alone. 

I remain, sir, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF AGRICULTURE. 


COMMISSIONER OF CORPORATIONS—RIGHT OF SENATE 
COMMITTEE TO ASK FOR INFORMATION. 


The Commissioner of Corporations is not permitted by section 6 of 
the act of February 14, 19038 (32 Stat. 828), creating the Depart- 
ment of Commerce and Labor, to disclose the data and informa- 
tion collected by him or his predecessors under that section, unless 
by the special direction of the President, and this notwithstand- 
ing the request is made by a subcommittee of the Senate. 

He should, however, immediately present such a request to the 
President, submit to him, if practicable, all the documents con- 
taining relevant information upon the subject referred to, and 
obtain his instructions as to what part, if any, of such data is 
suitable for publication by direction of the committee preferring 
the request. 

DEPARTMENT OF JUSTICE, 
January 22, 1909. 
Sir: I have the honor to acknowledge the receipt of your 
letter of this date, by direction of the President, asking my 
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opinion on a question set forth in your letter, in substance, 
as follows: 

“IT was subpenaed to appear before the subcommittee of 
the Senate Committee on the Judiciary on January 22 at 
10 a. m. at the Capitol. A copy of the said subpeena is 
hereto annexed. On appearing there, after some prelimi- 
nary discussion, I was asked to furnish to the subcommittee 
certain information in regard to the United States Steel 
Corporation and the Tennessee Coal, Iron and Railway 
Company, presumably in my office, obtained by me as Com- 
missioner of Corporations. I stated in substance that it 
had been the uniform construction of the Bureau, placed 
from the beginning of its operations upon its organic act, 
and also my personal opinion, that the necessary implica- 
tion of section 6 of that organic act, February 14, 1903, 
prohibited me from giving to anyone, or making public in 
anyway, the information obtained by me as Commissioner 
of Corporations, except through and upon the direction of 
the President. I then stated that I desired an opportu- 
nity to lay this question before the Attorney-General for 
cletermination as to whether the construction above outlined 
was correct or not.” 

In this connection you furnish we with the following 
memorandum showing the view taken of the question by 
one of the Senators serving on the subcommittee of the 
Committee on the Judiciary before which you appeared: 

“ Senator KirrrepGe. Speaking personally, I think this 
committee is entitled to have every particle of information 
which he (the witness) has in his office, either by way of 
personal knowledge, books, records, papers, confidential in- 
formation, or otherwise; that as between this committee of 
the Senate and his office, there is no confidential bar pos- 
sible to be interposed. 

“The CuHarrMAN. I think you had better limit that, 
Senator Kittredge, to the inquiry which the Senate has 
authorized us to make with relation to the Tennessee Coal 
and Iron Company and the United States Steel Corpora- 
tion. 

‘“ That is understood, of course, Mr. Chairman.” 
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The act approved February 14, 1908, and entitled: “An 
act to establish the Department of Commerce and Labor ” 
(32 Stat. 825, 828) contains the following provision, being 
part of section 6 of the said act, by which it 1s provided that 
there shall be in the Department of Commerce and Labor 
a bureau to be called “ The Bureau of Corporations ” and 
a Commissioner of Corporations, who shall be the head of 
said Bureau. 

‘The said Commissioner shall have power and authority 
to make, under the direction and control of the Secretary of 
Commerce and Labor, diligent investigation into the organ- 
ization, conduct, and management of the business of any 
corporation, joint stock company or corporate combination 
engaged in commerce among the several States and with 
foreign nations excepting common carriers subject to ‘An 
act to regulate commerce, approved February 4, 1887, and 
to gather such information and data as will enable the 
President of the United States to make recommendations 
to Congress for legislation for the regulation of such com- 
merce, and to report such data to the President from time 
to time as he shall require; and the information so obtained 
or as much thereof as the President may direct shall be 
made public.” 

It is obvious from the language of this provision, first, 
that the Congress contemplated at the time of its enactment 
a possibility and even probability that some part of the 
information thus collected by the Commissioner of Corpo- 
rations might be of a character which justice to the parties 
interested and also the public interest might require to be 
deemed confidential. Secondly, that the Congress intended 
the President should judge whether any portion of the 
information and data obtained by the Bureau of Corpora- 
tions, in accordance with the terms of the law, should or 
should not be made public. The information in question 
might involve the private affairs and trade secrets of citi- 
zens engaged, as members of corporations, joint stock 
companies, or corporate combinations, in commerce among 
the several States and with foreign nations; and these cir- 
cumstances, as well as the language of the act itself, justi- 
fied the assumption that 1 was enacted with appropriate 


The Commissioner of Corporations. 153 


regard to the spirit as well as the letter of the Fourth 
Amendment to the Constitution, providing that “ the right 
of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, 
shall not be violated, and no warrants shall issue, but upon 
probable cause, supported by oath or affirmation, and 
particularly describing the place to be searched and the 
persons or things to be seized.” 

This construction 1s, according to my information, sus- 
tained by uniform and consistent departmental practice. 
The urgency of the present matter has not permitted a care- 
ful inquiry as to precedents, but two of great cogency are 
furnished by the experience of this Department. In the 
prosecution of the cases against the so-called “ beef trust ” 
during the incumbency of Attorney-General Moody, and in 
the prosecution of the “ tobacco trust” since I have been 
Attorney-General, the counsel in especial charge of these 
two cases, respectively, who were, of course, appointed and 
sworn officers of this Department, requested access to the 
information collected by your Bureau, with a view to its 
use in the said prosecutions, and on each occasion, after 
careful consideration of the language and reasonable in- 
tendment of the law, it was decided that the data in your 
possession were so far confidential in character that such 
inspection, although in the interest of the administration 
of justice and conducted by counsel of the highest standing 
as well as intrusted with important public duties, would 
be inappropriate; and such access was therefore in each 
case refused, the President not having passed, and it being 
impracticable that he should pass personally, upon the 
propriety of such inspection in regard to the class of data 
to be investigated. 

The legislative history of the measure shows that the 
same view of the effect of the clause was taken during the 
debates which preceded its adoption. When it was before 
the House of Representatives in Committee of the Whole, 
Mr. Mann, of Illinois, said: 

¢ Mr. Chairman, the report of the bill from the committee 
provides for a Bureau of Corporations for the very pur- 
pose of providing an E’wecutive agency on publicity.” 
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During a discussion of the conference report in the 
House, on February 10, 1903, Mr. Richardson, of Alabama, 
criticised the provision by saying: 

“The purpose and object of this measure or of this sub- 
stitute is to enable the President of the United States to 
do what? To take, under the supervision of the Secretary 
of Commerce and Labor, action against the trusts? No. It 
is to provide a way to gather such information and data 
as will enable the President of the United States to’make 
recommendations to Congress for legislation. * * * 
When the President picks up the data, under the qualifica- 
tions and limitations that I have explained, he is to come 
back to Congress and ask for additional legislation.” 

Again, the same speaker said: 

“TI appeal to the honest construction that any man will 
give to the ordinary English language—what does that 
mean? ‘As much thereof as the President may direct shall 
be made public.’ He can suppress all data, every scintilla 
of information. He can hold it secret and stand pat and 
say and do nothing, and no law can move him.” 

In the same debate, Mr. Ball, of Texas, said of this pro- 
vision : 

“Tt creates a Bureau of Corporations at a considerable 
expense to gather information for the President, who makes 
public such as he sees proper.” 

And, finally, Mr. Smith, of Kentucky, said in that same © 
connection: 

“T apprehend that this provision of the amendment 
which says it shall he in the discretion of the President as 
to what shall be made public of these reports would pre- 
clude the Commissioner from laying before Congress what 
the official report developed in his investigation.” 

It is not necessary to pass upon the question whether the 
last-named gentleman ‘was correct in the construction he 
placed upon the act. This is not the case of a demand in 
the form of a joint resolution or otherwise made by the 
Congress for access to the information which you thus hold. 
On August 23, 1854, Hon. Caleb Cushing, then Attorney- 
General, advised the Secretary of the Interior as follows 
(6 Op. 680) : 
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“ Joint resolutions of Congress are not distinguishable 
from bills, and, if approved by the President, or if duly 
passed without the approval of the President, they have all 
the effect of law. 

“ But separate resolutions of either House of Congress, 
except in matters appertaining to their own parliamentary 
rights, have no legal effect to constrain the action of the 
President or of the Heads of Department.” 

And, in that opinion, Attorney-General Cushing used the 
following language (pp. 684, 685) : 

“ But the Constitution has not given to either branch of 
the legislature the power, by separate resolution of its own, 
to construe, judicially, a general law, or to apply it execu- 
tively to a given case. <And its resolutions have obligatory 
force only so far as regards itself or things dependent on 
its own separate constitutional power. 

“Any other view of the subject would result in the absurd 
conclusion that a separate vote of either House could repeal 
or modify an act of Congress. For, as the Supreme Court 
well said, in one of the cases before cited, a head of Depart- 
ment ‘must exercise his judgment in expounding the acts 
and resolutions of Congress under which he 1s, from time 
to time, required to act.’ That exposition of the law, con- 
scientiously made by him, and with the aid of the law of- 
ficer of the Government, 1s the law of the case. If the ques- 
tion be one of judicial resort, the exposition of the statute 
by the Supreme Court will constitute the law. But, if it 
be a mere executive question, then the exposition of the par- 
ticular Secretary, or of the Attorney-General, 1s just as 
much the law, and, as such, binding on the conscience of 
the head of Department, as any other part of the statute, 
which may happen to be of unquestionable import. and so 
not to require exposition. In fine, it becomes the law; that 
is, the authorized construction of the legal intendment of 
the act of Congress. That ascertained legal intendment 
of a statute can not be authoritatively changed by a sepa- 
rate resolution of either or of both Houses; but only by a 
new act of Congress.” 

If this be true as to the want of authority on the part of 
either House of the Congress to constrain the discretion of 
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the head of an Executive Department exercised under the 
provision of an existing law, it must be still more clearly 
true with respect to such an attempt when the discretion has 
been vested in the President himself. I am therefore com- 
pelled to advise you that, according to the proper construc- 
tion of section 6 of the act to create a Department of Com- 
merce and Labor, it 1s not permissible for you to disclose 
the data and information collected by you or by your pred- 
ecessor .as head of the Bureau of Corporations, unless by 
the special direction of the President; and I am confirmed 
in this view because the law itself furnishes not only to 
the Congress, but to either House thereof, another method 
of obtaining such information as may be needful in the 
discharge of its public duties. Section 8 of the same act, 
after directing “ that the Secretary of Commerce and Labor 
shall annually at the close of each fiscal year make a re- 
port in writing to Congress,” adds (82 Stat. 829) : 

“He shall also from time to time make such special 
investigations and reports as he may be required to do by 
the President, or by either ITouse of Congress, or which he 
himself may deem necessary and urgent.” 

It is, however, of obvious propriety that each branch or 
department of the Government shall do all that in it hes 
to facilitate and render effective the labors of another 
branch or department in the discharge of its appropriate 
public duties. You have been requested by a subcommittee 
of the Senate to furnish it information in your possession 
to aid in the discharge of a duty imposed upon it by a reso- 
lution of the Senate. It appears to me clearly appropriate 
that you should immediately call this request to the atten- 
tion of the President, submit to him, if practicable, all the 
documents containing relevant information upon the sub- 
ject referred to, and obtain his instructions as to what part, 
if any, of such data is suitable for publication by disclo- 
sure to the subcommittee of the Senate. I say this without 
reference to the cogency of the subpoena served upon you. 
This calls for the production of “ all papers and documents 
in your possession, custody, or control as Commissioner of 
Corporations, or otherwise, relating in any manner to the 
United States Steel Corporation and the Tennessee Coal, 
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Iron and Railroad Company.” While, in the interpreta- 
tion of legal documents “and” is often construed “ or,” 
and wece versa, nevertheless, in view of the terms of the 
resolution under which this investigation is in progress and 
of the language of the Fourth Amendment to the Consti- 
tution above quoted, it is my opinion that you were clearly 
right in construing the said subpcena as requiring only 
the production of such documents as related to both of the 
two corporations named; and I understand you did pro- 
duce a printed copy of the one document in your possession 
having these characteristics, the said document being itself 
a printed copy of the same issue. 

I remain, sir, 

Yours, very respectfully. 
CHARLES J. BONAPARTE. 

The CoMMISSIONER OF CORPORATIONS, 

Department of Commerce and Labor. 


PAYMASTERS’ CLERKS—OFFICERS OF THE NAVY. 


Paymasters' clerks are “officers of the Navy” within the meaning 
of the act of May 13, 1908 (35 Stat. 128), which provides for the 
retirement of officers of the Navy who have been in the service 
thirty years. 

DEPARTMENT OF JUSTICE, 
. January 22, 1909. 
Sir: I have the honor to acknowledge the receipt of your 
letter of December 17, 1908, in which you ask my opinion 
on the question whether a paymaster’s clerk is an “ officer 
of the Navy ” within the meaning of the act approved May 

13, 1908, providing for the retirement of such officers (35 

Stat. 128). That act contains the following provision: 
“When an officer of the Navy has been thirty years in 

the service, he may, upon his own application, in the dis- 

cretion of the President, be retired from active service and 
placed upon the retired list with three-fourth of the highest 
pay of his grade.” 

The question submitted by you is a very narrow one, in- 
volving simply the determination whether a paymaster’s 
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clerk has the status of an officer in the Navy. If he has, 
there would seem to be no doubt, under the express words 
of the statute, that he is entitled to the benefit of the above 
provision. In Fa parte Reed (100 U.S. 18) it was deter- 
inined that a paymaster's clerk was a person forming part 
of the naval forces so as to be subject to trial by court- 
martial, and not entitled to the benefit of the first clause of 
the Fifth Amendment to the Constitution. In that case the 
court, speaking by Mr. Justice Swayne, says of such clerks 
(p. 22): 

“Their acceptance and agreement to submit to the laws 
and regulations for the government and discipline of the 
Navy must be in- writing, and filed in the Department. 
They must take an oath, and bind themselves to serve until 
discharged. The discharge must be by the appointing 
power, and approved in the same manner as the appoint- 
ment. They are required to wear the uniform of the 
service; they have a fixed rank; they are upon the pay roll, 
and are paid accordingly. ‘They may also become entitled 
to a pension and to bounty land. (Navy Regulations of 
August 7, 1876, p. 95; In re Bogart, 2 Sawyer, 396; United 
States v. Bogart, 3 Benedict, 257; Rev. Stat., secs. 4695 
and 2426.) * * * 

“ If these officers are not in the naval service, it may well 
be asked who are?” 

The court, in the passage above cited, appears to have 
assumed that, if the clerks in question are in the naval 
service at all, they are officers, that particular question not 
being before it for determination. This question, however, 
was directly presented in the two cases of United States 
v. Mouat (124 U. 8S. 303) and United States v. Hendee 
(ib. 309). In the first case it was determined that— 


“A paymaster’s clerk, appointed by a paymaster in the. 


Navy with the approval of the Secretary of the Navy, is 
not an officer of the Navy within the meaning of the act of 
June 30, 1876 (19 Stat. 65, c. 159), so as to be entitled to 
the benefit of the mileage allowed by that act.” 

The court, speaking by Mr. Justice Miller, thus explains 
the grounds for his decision (pp. 806, 307) ; 


The Secretary of the Navy. 159 


“ The class of persons thus relieved from the effect of the 
act of 1874 is designated as * officers of the Navy.’ No other 
person holding an employment or appointment under the 
United States, although in the Navy, was thus relieved from 
the effect of that act. As this 1s a special statute, exempt- . 
ing for particular reasons a certain class of persons from 
the operation of a general law, which was left to include 
all other persons in the employment of or holding an 
appointment under the Government of the United States 
it is obviously proper to confine that class to those who are, 
properly speaking, officers of the Navy. There is nothing 
in the context, nor in the reason which may have been sup- 
posed to influence Congress in making this exception out. of 
the general law, justifying its application to any other per- 
sons than those who are, strictly speaking, officers of the 
Navy. 

“What is necessary to constitute a person an officer of 
the United States, in any of the various branches of its 
service, has been very fully considered by this court in 
United States v. Germaine, 99 U. S. 508. In that case 
it was distinctly pointed out that. under the Constitution 
of the United States, all its officers were appointed by the 
President, by and with the consent of the Senate, or by a 
court of law, or the head of a Department; and the heads 
of the Departments were defined in that opinion to be what 
are now called the members of the Cabinet. Unless a 
person in the service of the Government, therefore, holds 
his place by virtue of an appointment by the President. or 
of one of the courts of justice or heads of Departments 
authorized by law to make such an appointment, he 1s not, 
strictly speaking, an officer of the United States. 

“ ‘We do not see any reason to review this well established 
definition of what it is that constitutes such an officer.” 

In answering the contention that the appointment of the 
plaintiff in that. case had been approved by the Secretary 
of the Navy, the court said further (pp. 307, 308) : 

“If there were any statute which authorized the head of 
the Navy Department to appoint a paymaster’s clerk, the 
technical argument that the appointment in this case, 
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although actually made by Paymaster Whitehouse and only 
approved by Harmony as Acting Secretary in a formal 
way, with the approval of a half dozen other officers, might 
still be considered sufficient to call this an appointment by 
the head of that Department. But there is no statute 
authorizing the Secretarv of the Navy to appoint a pay- 
master’s clerk, nor is there any act requiring his approval 
of such an appointment, and the regulations of the Navy do 
not seem to require anv such appointment or approval for 
the holding of that position. 

“The claimant, therefore, was not an officer, either ap- 
pointed by the President, or under the authority of anv law 
vesting such appointment in the head of a Department.” 

The Navy Regulations of 1905 contain the following 
provision: 

* 1751. (1) Clerks to pay officers of ships, and principal 
clerks to pay officers at shore stations, will be appointed bv 
the Secretary of the Navy upon the nomination of pay 
officers. | 

“(2) In accepting appointments they shall be required 
to bind themselves to be subject to such laws and regula- 
tions for the government and discipline of the Navy as have 
been or may be enacted by Congress, or established by other 
competent authority. The acceptance must be accompanied 
by the oath of office prescribed by law. * * #* 

(3) The acceptance of an appointment as clerk shall be 
considered as binding such person to serve with the officer 
who nominated him until regularly discharged by the De- 
partment.” 

These regulations were promulgated by the President 
under the authority conferred by section 1547 of the Re- 
vised Statutes, which 1s as follows: 

“The orders, regulations, and instructions issued by the 
Secretary of the Navy prior to July 14, 1862, with such 
alterations as he may since have adopted, with the approval 
of the President, shall be recognized as the regulations 
of the Navy, subject to alterations adopted in the same 
manner.” 

By article 1751, above quoted, a change was made in the 
method of appointment of paymasters clerks, whereby they 
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were brought within the definition of officers of the United 
States given in Cutted States v. Monat, supra, and the 
authority there cited. It would seem that, if such clerks 
had then been appointed as they are now, the decision in 
United States v. Mouat would have been different. This 
conclusion 1s strengthened by the decision in Caited States 
v. Hendee (124 U.S. 309) above referred to. That case 
determined that— 

‘A paymaster’s clerk in the Navy is an officer of the Navy 
within the meaning of the provision in the act of March 3, 
1888 (22 Stat. 473, c. 97), respecting the longevity pay of 
officers and enlisted men in the Army or Navy.” 

Mr. Justice Miller, who again delivered the opinion of 
the court, thus distinguished that case from United States 
v. Wouat (pp. 313, 314, 315) : 

“ We have just decided, in the case of United States v. 
Mouat (ante, 303), that a paymaster’s clerk is not, in the 
constitutional sense of the word, an officer of the United 
States; but we added also that Congress may have used the 
word ‘ officer’ in a less strict sense in some other connections, 
and in the passage of certain statutes might have intended 
a more popular signification to be given to that term. And 
in regard to the act of 1883, we think that its proper con- 
struction requires that the officer, when subsequently com- 
ing to compute what increase shall be made to his statutory 
salary by reason of his previous service, has a right to count 
other service than that rendered in the character of an 
officer, as defined by the Constitution of the United States. 
Its language 1s, that ‘all officers of the Navy shall be cred- 
ited with the actual time they may have served as officers 
or enlisted men.’ 

“The claimant. here is an officer of the Navy, and is, 
therefore, to be credited with the actual time that he served 
as an officer or enlisted man in the Regular or Volunteer 
Army or Navy, or both. * * * Weare of opinion that 
the word ‘ officer ’ 1s used in that statute in the more general 
sense which would include a paymaster’s clerk; that this 
was the intention of Congress in its enactment * * *, 
While we do not concede that a paymaster’s clerk is, for all 
purposes and in the general sense of that term, an officer of 
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the Navy, we believe that within the meaning of the statute 
now under consideration, providing for increase of pay to 
officer of the Navy according to length of service, that it 
was the purpose of the framers of that act to include service 
rendered as a paymaster’s clerk in the Navy.” 

The general purpose of the act approved May 13, 1908, 
was, 1n substance, the same as that of the act approved 
March 13, 1883, that 1s to say, to make provision for 
officers who have a just claim to such consideration by 
reason of long and meritorious service. I can see no reason 
why the construction placed by the Supreme Court in 
Hendee’s case on the act of 1883 should not be placed upon 
the act of 1908, even if the circumstances of the two cases 
were thussimilar; but it is not necessary to express any opin- 
ion on this point, for under the provisions of article 1751 of 
the present Navy Regulations, the situation has been mate- 
rially altered, and altered in the precise feature deemed by 
the court decisive, for the purposes of the present inquiry, 
in Jfouat’s case. Paymasters’ clerks are now officers of the 
Navy in the constitutional sense, as well as in the more 
general and popular sense attributed to the word “ officer ” 
by the court in Hendee’s case. Under the decision in Reed’s 
case they form a part of the naval forces, and if they are 
both officers and a part of the Navy, it seems impossible to 
avoid the conclusion that they are “ officers of the Navy ” 
for the purposes of the act of 1908. I have the honor, 
therefore, to answer your question in the affirmative. 

I remain, 
Yours, very respectfully, 
CHARLES J. BONAPARTE. 


THe SECRETARY OF THE Navy. 


ARMY OFFICERS—RETIREMENT—INCAPACITY. 


An officer of the Army can not be retired under sections 1245-1252, 
Revised Statutes, because of ill-temper, irritability, lack of self- 
control, boorishness, discourtesy, nor for any similar cause, unless 
they are such as to render him incapable of performing the duties 
of his office; but if any or all of them are such as to render him 
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unable to perform such duties, even though he desires to perform 
them, he may be retired just as he might be for incapacity from 
any other cause. 


Sections 1245-1252. Revised Statutes, deal with the actual incapacity 
of an officer and not with its cause or causes, except in deter- 
mining what shall be done in case the officer is found incapaci- 
tated. 

Objections to the promotion of an officer of the Army constitute no 
ground for retiring him from service, unless resulting in the 
actual incapacity contemplated by the above-named sections. 


DEPARTMENT OF JUSTICE, 
Sanuary 22, 1909. 

Sir: I have the honor to respond to your letter of Jan- 
uary 8, 1909, in which you ask an expression of my opinion: 

et  * * Whether an officer comes within the operation 
of the statute governing retirement for disability who 1s 
found, by a retiring board, to be permanently incapable of 
performing the duties of his office, such incapacity being 
temperamental in character and the result of the operation 
of one or more of the causes above stated; that is, by mental 
bias or oversensitiveness of such degree and character as to 
render an officer incompetent to exercise sound Judgment or 
discretion, and as to create a marked tendency toward un- 
justifiably questioning the justice or motives of the acts of 
his superior officers touching himself personally, sometimes 
carried to an extent bordering on chronic insubordination ; 
marked lack of capacity to entertain sound views as to his 
relations and obligations to other persons in the military 
service, resulting in a quarrelsome. hypercritical, and 
querulous disposition; or where the disability or incapacity 
is due to infirmity of temper, to a gradual but serious loss 
of self-control, to impatience or irritability shown by the 
officer in exercising the functions of his office and in dealing 
with the officers and enlisted men under his command: to 
physical or mental deterioration due to indolence, excesses 
in eating and drinking, to the impairment of vigor, not due 
to advancing age, or to indecision and want of alertness 
in the performance of the duties with which he 1s charged 
as an incumbent of military office.” 

On July 10, 1908 (ante, 14), in reply to a very similar 
question by vour predecessor. I rendered an opinion which 


164 Army Officers—Retirement—Incapacity. 


seems to cover substantially your present question. That 
opinion was not based upon any idea of the culpability of 
the officer, either in the acts manifesting his incapacity, or 
in the causes which led to it; but proceeded upon the view 
that, if the officer was incapable of performing his duties, he 
was subject to compulsory retirement under the sections re- 
ferred to, no matter what were the causes of his incapacity. 
If, however, the officer was capable of performing the 
duties of his office, in case he desired to do so, he could not 
be retired under the sections creating these retiring boards, 
even though he could not perform such duties as efficiently 
cr as well as other officers of the same rank might perform 
them, or though his infirmities of temper, and the mental 
and bodily characteristics referred to, might render him an 
undesirable superior colleague or subordinate, and might 
severely tax the patience of the members of the service nec- 
essarily brought in contact with him. 

By confining the cause for this compulsory retirement of 
an officer, under the sections mentioned, to cases of actual 
inability to perform the duties of his ofhce—no matter what 
was the cause of the inability—that opinion will be found 
to cover such cases as those to which vou refer. 

The law governing such cases is found in sections 1245 
to 1252 Revised Statutes, inclusive, and mainly, as far as 
is here relevant, in section 1245, which is as follows: 

“When any officer has become incapable of performing 
the duties of his office, he shall be either retired from active 
service, or wholly retired from the service by the President, 
as hereinafter provided.” 

This section is plain and unambiguous, and means and 
must be taken to mean just what it so plainly says. <As 
said in my former opinion (ante, 18) : 

“It is to be remembered that the incapacity to discharge 
his duties contemplated by the statute is not an incapacity 
to discharge them as well as they ought, theoretically, to be 
discharged, or as well as they are discharged by officers gen- 
erally of the same rank and intrusted with similar duties. 
The law does not say that he must be incapable of perform- 
ing his duties well, but that he must be incapable of per- 
forming them at all, or, in other words, he must be unable 
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to so perform them as to reasonably fulfill the purposes of 
his employment.” 

It is with the actual incapacity of the officer that these 
sections deal, and not with its cause or causes, except in de- 
termining what shall be done in case the officer is found in- 
capacitated. For illustration, take the case of the medical 
officer referred to in your letter and accompanying paper. 
If his professional and general skill and knowledge and his 
intelligence are such as to make him capable of performing 
the duties of his office, he can not be retired therefrom under 
these sections because of ill temper, irritability, lack of 
self-control, boorishness, discourtesy, nor for any of the 
other causes named, unless they are such as render him in- 
capable of performing the duties of his office. But, if any 
or all of them are such as to render him wxable to perform 
such duties, even though he desires to perform them, he may 
be retired just as he might be for incapacity from any other 
cause. Here, too, it is with actual incapacity alone that 
these sections deal. 

In the paper referred to, fear is expressed that, as he is 
the medical officer second in rank, and his promotion would 
place him in charge of the medical department at Fort 
Leavenworth, hjs infirmities of temper, disposition. and 
otherwise, would be of great detriment to the service. But 
with such considerations retiring boards have nothing to do. 
He can not be thus promoted except under the provisions 
of the act of April 23, 1908 (35 Stat. 66). Under that act, 
he can not be promoted until he has successfully passed an 
examination as to his fitness for promotion; and the ex- 
amining board will then consider all which the law re- 
quires to be considered in determining whether such officer 
is fitted for the higher grade, so that if any of the matters 
to which you refer constitute a legal objection to his promo- 
tion, they will then be considered. But cbjections to the 
promotion of an officer constitute no ground for retiring 
him from the office he now holds, unless resulting in the 
incapacity contemplated by the section above quoted. 

If any of the matters referred to as objectionable in an 
officer, are in violation of the law or the regulations of the 
army, he is subject to its discipline, but they do not sub- 
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ject him to compulsory retirement, unless they render him 
incapable of performing the duties of his office, when he is 
willing and desires to do so. 

It must be remembered that the section referred to, 
while making no attempt to fix a standard of official use- 
fulness, sound judgment, discretion or good sense, good 
habits, agreeableness, good manners, self-control or cour- 
tesy, or as to any of the matters to which you refer, makes 
one criterion, and one only, for the compulsory retirement 
of an officer; namely, that he has “ become incapable of 
performing the duties of his office.” All other subjects 
of criticism in an officer, and such as those you name, must 
be either dealt with in a disciplinary way, or borne with as 
unfortunate incidents of the service, due to imperfect. 
human nature. 

Answering your question more directly, I have to say, 
that if any or all of the matters referred to in your ques- 
tion have rendered the officer incapable of performing the 
duties of his office, even though willing to perform them, 
and is so found by a retiring board, he may be retired under 
sections 1245 to 1252, inclusive, Revised Statutes, just as 
he might be so retired if the incapacity has been the result 
of any other cause. But if he is still capable of per- 
forming such duties, if he desires, he can not be thus re- 
tired on account of anv of the matters which you mention, 
or for any other cause under these sections. 

An important distinction must be observed between 
actual incapacity and the cause or causes which produced 
it. No officer can be compulsorily retired under these sec- 
tions because of any or all of the infirmities, peculiarities, 
or characteristics which you mentioned. He may have all 
of these and yet be capable of performing his official duties, 
if he desires to do so. And the law has not said that he 
may be be retired for any of these. But if from these, or if 
from any other cause, he has become incapable of perform- 
ing the duties of his office, he may be retired for that, but 
not for the causes which produced the incapacity. 

Respectfully, | 
CHARLES J. BONAPARTE. 


Toe SECRETARY OF WAR. 
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LICENSE.—PIPE LINE ACROSS THE ISTHMUS OF PANAMA.— 
UNION OIL COMPANY, OF CALIFORNIA, 


The license granted by the President on January 10, 1906, to the 
Union Oil Company, of California, to construct, operate, and main- 
tain a pipe line over and across the Isthmus of Panama, one of 
the conditions being that the company should furnish the Isthmian 
Canal authorities with oil for fuel purposes at 90 cents per barrel, 
which license was revocable at the will of the President, may be 
abandoned at any time by the oil company without the consent of 
the President. 

As long as the oil company enjoys the license it must furnish the 
oil demanded notwithstanding the optional character of the con- 
tract. The obligation of the oil company in this respect, while 
expressed as a condition, is in fact a consideration for the exer- 
cise of the license, and is not invalid for want of mutuality. 

The rights of the parties under the contract have not been modified 
by the fact that the Canal Commission has expended a large sum 
of money in adapting the boiler plants to oil fuel on the faith of 
the license and the price of oil mentioned in the contract. 

The oil company has the right to remove its pipe line upon the 
revocation or abandonment of the license, and it can not be pre- 
vented from so dving by the Isthmian Canal authorities. 


DEPARTMENT OF JUSTICE, 
February 10, 1909. 


Sir: I have the honor to acknowledge receipt of your 
communication of January 14, 1909, requesting an opinion 
in the matter of a license given by .the President of the 
United States to the Union Oil Company of California, on 
January 10, 1906, to construct, operate, and maintain a pipe 
line over and across the Isthmus of Panama, with the right 
to occupy, so far as necessary. the public lands of the Gov- 
ernment and of the Panama Railroad Company, which 
license was revocable at the will of the President. 

One of the conditions of this hcense was that the oil 
company should furnish the Isthmian Canal authorities 
with oil for fuel purposes at 90 cents per barrel. It ap- 
pears that the company claims that it is losing money on 
the oil furnished at this price, and has advised that it will 
discontinue its pipe line unless the Government will pay a 
larger price for the oil. 

It further appears that there has been expended bv the 
Isthmian Canal Commission for the purpose of adapting 
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boiler plants to oil fuel, upon the faith of the provision 
contained in the President's license limiting the price to 
be paid the Union Oil Company to 90 cents a barrel, ap- 
proximately $100,000; and that so late as Julv 30, 1908, 
Mr. Baker, then the vice-president of the Union Oil Com- 
pany, in a conference with Secretary Wright, was insisting 
merely upon an increase in the o11 consumption, rather than 
an increase in the price of oi] above 90 cents a barrel to be 
paid the oil company by the commission. 

The questions upon which vou seek an opinion are: 

1. As to whether or not the cbhigation of the company to 
furnish the Isthmian Canal authorities oil at 90 cents a 
barrel is a contract which can not be revoked by the com- 
pany without the consent of the other contracting party, or 
whether, as confessedlvy the Government may revoke the 
license at will, the same right exists in favor of the company 
to suspend operations and cease furnishing 011 whenever it 
pleases ? 

2. If the acceptance of the terms of the license by the 
company has created a valid and irrevocable agreement on 
its part to furnish oil without limitation as to time to the 
Government, can the company be held in damages for fail- 
ure to do so; and if so, what is the measure of damages? 

38. If the last question be answered in the affirmative, 
have the Isthmian Canal authorities the right to decline to 
permit the company to remove its pipe line, as the repre- 
sentatives of the company intimate they will do in the event 
a greater price is not paid them for oil furnished ? 

I am of the opinion that the license granted by the Presi- 
dent may be abandoned at any time by the leensee, the 
Union Oil Company, without the consent of the other con- 
tracting party. Those clauses of said written agreement 
which are material for the determination of this question 
are the following: 

“The President of the United States, upon the recom- 
mendation of the Secretary of War, hereby grants to the 
Union Oil Company, of California, @ revocable license to 
construct, operate, and maintain a pipe line and appurte- 
nances for the transmission and delivery of oi] over and 
across the lands owned by the United States or by the Pan- 


The Secretary cf War. 169 


ama Railroad Company—a company in which the United 
States is the owner of all the shares of capital stock—and 
across the territory now controlled by the Government of 
the United States, known as the Canal Zone, in the 
Isthmus of Panama. 

* * ok ok * 

‘“ This license is intended only to give the revocable right 
to occupy lands which are the property of the United 
States and the railroad company with such a pipe. and to 
extend to the Union Oil Company the revocable right to 
apply to private owners of the other lands necessary to 
construct the pipe line, and. after having secured their per- 
mission, to maintain a continuous pipe line across the Canal 
Zone during the continuance of this license. 

“ But said revocable license is granted on the following 
express conditions: 

“First. That at any time the chief engineer of the Canal 
Commission may by notice require the removal of the pipe 
line not only from the lands owned by the United States 
and the railroad company, but from the Canal Zone en- 
tirely. 

ok * * * 

“This revocable license is granted on the further condi- 
tion that oil shall be furnished at any convenient point to 
be selected by the chief engineer of the Canal Commission 
along the line of the pipe line in the zone, to the railroad 
company or the Canal Commission, at the rate of 90 cent< a 
barrel for the crude oil, if either the Canal Commission or 
the railroad company desires it.” 

A mere privilege or license 1s revocable at the instance of 
the licensor, even though such power be not reserved in the 
contract creating it. (De Haro v. United States, 5 Wall. 
599.) And by the weight of authority this principle ap- 
plies though expenses be incurred and improvements made 
on the faith of the license. (Bigelow on Estoppel. 666: 
25 Cyc. 646.) But in order that the power of revocation 
could not under any circumstances be questioned, it was re- 
served by the express terms of the instrument. and the 
privilege or license granted is repeatedly designated as a 
revocable one. 
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A licensee may at his will revoke or abandon a license. 
(18 A. & E. Encyc., 2d ed., 1141.) Moreover, it is a well- 
settled principle that “an estate terminable at the will of 
one of the parties is determinable at the will of either, 
though it purports to be terminable at the will of one only.” 
(Tennessee Oil, Gas & Mineral Co. v. Brown, 131 Fed. 696, 
701, citing 1 Washburn Real Property, sec. 766; Taylor’s 
Landlord and Tenant, sec. 14; 18 A. & E. Encyc., 2d ed., 
182.) 

Furthermore, whether the Canal Commission or the rail- 
road company would take from the oil company any oil, or 
the amount they would take, if any, and for what length of 
time, was, under the contract, entirely optional with them. 

In American Cotton Ou Co. v. Kirk (68 Fed. 791), the 
Circuit Court of of Appeals, seventh circuit, held that a con- 
tract to sell and deliver 10,000 barrels of oil at a stipulated 
price, in such quantities per week as the buyer might de- 
sire, to be paid for as delivered, but which contained no 
agreement on the part of the buver to purchase and receive 
any particular quantity of oil, was not binding for want of 
mutuality. But few principles of law are better settled 
than the necessity of mutuality in order that a contract be 
enforceable. (Richardson v. Hardwick, 106 U.S. 252, 255; - 
Wagner v. Meakin, 92 Fed. (6; Harvester Hing Co. v. 
Mitchell, Lewis & Staver Co. 89 Fed. 173; Clark v. Great 
Northern Ry. Co., 81 Fed. 282; 9 Cyc. 327.) 

In the contract under consideration, not only was the 
amount of oil they would take, if any, entirely optional with 
the Canal Commission and the Panama Railroad Company, 
but the oil company did not undertake to obligate itself to 
furnish any specified amount of oil, or oil for any specific 
length of time. But the doctrine of mutuality is to a cer- 
tain extent modified by the terms of this contract. The 
obligation of the oil company to furnish oil to the Canal 
Commission and the railroad company at 90 cents per bar- 
rel, while expressed as a condition, 1s in fact a consideration 
for the exercise of the privilege or heense granted by the 
President; and an agreement founded on a consideration 
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is not invalid for want of mutuality because it is obligatory 
on one and optional with the other. (9 Cye. 38-4.) . 

Therefore, as long as the oil company enjoys the license 
it must furnish the oil demanded, notwithstanding the 
optional character of the contract. But. as above shown, 
the oil company may abandon the license at any time, and 
if it should do so the consideration for the option would no 
longer exist and the contract would fail, because no longer 
binding upon either party, either by its express terms or 
by implication. 

TI am further of the opinion that the rights of the parties 
under this contract have not been modified by the fact that 
the Canal Commission has expended a large sum of money 
in adapting the boiler plants to oil fuel on the faith of the 
license and the price of oil mentioned in the contract, and 
the fact that the vice-president of the oil company, as late 
as July 30, 1908, insisted upon an increase in the oil con- 
sumption without mentioning an increase in price. It is 
not insisted that the oil company at anv time made any 
representations as to the length of time it would furnish 
oil in case these improvements were made, or fraudulently 
induced the commission to make them. On the other hand, 
the terms of the contract were well known to the commis- 
sion and they could not have been deceived with reference 
thereto by any representations made by the oil company. 
After the improvements were made, precisely the same re- 
lations existed between the parties as existed before; that 
is, 1t remained optional with the Canal Commission and 
the railroad company whether they would take oil from 
the oil company, and for what length of time and in what 
amount, while the oil company remained bound to furnish 
at 90 cents per barrel all the oil ordered by said commission 
and railroad company, as long as it should continue to 
exercise the license granted by the President. If it was 
thought best not to fix any definite length of time during 
which the license should be irrevocable upon the part of the 
President and could not be abandoned by the oil company, 
or to bind the Canal Commission or railroad company to 
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some definite agreement with reference to the amount of oil 
to be used by them, then it was necessary that the improve- 
ments be made subject to the possibility that the oil com- 
pany would abandon its license and refuse to furnish oil 
at the stipulated price. In the absence of other considera- 
tion, one can not refuse to obligate himself and at the same 
time exact an obligation of another; and when one expends 
money with the full knowledge of his own rights and the 
nights of the party with whom he is dealing, and especially 
in the absence of fraud or misrepresentation, the doctrine 
of estoppel has no application. (Bigelow on Estoppel, 570, 
626.) 

This conclusion is strengthened by the fact that no con- 
tract, which it might be insisted by the Isthmian Canal 
authorities exists by virtue of the license executed by the 
President and the expenditures made on the faith of the 
price of oil mentioned therein and the insistence of the 
vice-president of the oil company that the authorities take 
more oil, would be sufficiently definite in its terms to admit 
of a decree for specific performance, or of such nature as 
to permit the application of the rules for measurement of 
damages in an action for breach of contract. 

I am also of the opinion that the oil company has the 
right to remove its pipe line upon the revocation or aban- 
donment of the license, and that it can not be prevented 
from so doing by the Isthmian Canal authorities. The con- 
tract contains no provision for a hen upon the pipe line, 
end if it had contained such a provision no lien would in 
fact exist, as there would, in case of abandonment, be no 
liability upon the part of the company to be secured by 
such lien. 

Furthermore, it 1s clear that it was not contemplated by 
either party that the pipe line should be considered as a 
permanent fixture, and should, at the termination of the 
license, be the property of the owners of the soil; and there 
is no reason why this case should afford an exception to the 
well-recognized principle relating to fixtures, that— 

“Annexations made with the consent of the owner of the 
realty by a bare licensee, or by one having mere consent, are 
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generally held to be removable or to remain the property 
of the one annexing. Permission to remove or an agree- 
ment that the title shall remain in the builder will be im- 
plied in the absence of any other facts tending to show a 
contrary intention.” (19 Cye. 1056.) 
Respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF War. 


CONTRACT—PATENTED TURBINE MACHINERY FOR BATTLE 
SHIP FLORIDA. 


The Secretary of the Navy has the authority to acquire and pay 
for the right to manufacture and install on board the battle ship 
Florida, the construction of which was authorized by the act of 
May 13, 1908 (35 Stat. 158), patented forms of turbine machinery, 
and this authority extends to the license fee, royalties, and the 
preparation of the drawings. 

It is not necessary that the law should expressly confer upon the 
Secretary of the Navy the power to perform each act requisite 
to the proper construction of the vessel. He has by implication 
such additional powers as may be necessary for the effective exer- 
cise of the powers expressly conferred on him by the statute, or 
which may be fairly implied therefrom. 

The Attorney-General approves of a proposed form of agreement for 
the purehase of the right to manufacture and install the ma- 
echinery in question, and sees no objection to the Secretary of 
the Navy entering into the contract as therein set forth. 


DEPARTMENT OF JUSTICE, 
February 17, 1909. 

Sir: I have the honor to acknowledge receipt of your 
communication of February 10, in which you state in part 
as follows: 

* By the act approved May 13, 1908, the President was 
authorized to have constructed two first-class battle ships, at 
least one of which ‘shall be built and constructed under the 
direction of the Secretary of the Navy at one of the navy- 
yards.’ 

“Tn pursuance of this authorization the battle ship FJor- 
ida 1s now under construction at the navy-vard, New York, 
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and it has been the desire and purpose of the Navy De- 
partment to equip this vessel with machinery of the turbine 
type. | 

* With this view negotiations have been entered into with 
the Parsons Marine Steam Turbine Company (Limited), 
John Platt, attorney, contemplating the furnishing to the 
Navy Department by that company of all necessary draw- 
ings, information, and professional assistance, including 
the services of an expert engineer, in connection with the 
building and installation on the Florida, at the navy-yard, 
New York, of turbine machinery; the proposed agreement 
further reciting, among other things, that the Parsons 
Company will furnish to the United States complete sets of 
drawings of Parsons turbine engines covered by their sev- 
eral letters patent, of any designated horsepower, for any 
vessel ‘of the United States at the lowest rates of compensa- 
tion at which shipbuilders obtain similar drawings, and on 
terms not less favorable than those stipulated in the case 
of the Florida. A copy of a draft of the proposed agree- 
ment, executed on the part of the company but not. as yet 
on the part of the United States, is inclosed for your fur- 
ther information in this connection. : 

“Under specific provisions that are contained in the act 
of March 38, 1893, this Department has at various times 
purchased the right to manufacture or use devices relating 
to ordnance and ordnance material. The provision of law 
(27 Stat. 731) relating to this matter reads: 

“ARMAMENT AND ARMOR: All balances of appropriations 
on hand July first, eighteen hundred and ninety-three, to 
the credit of armor and armament of vessels heretofore 
authorized, shall be available toward the armor and arma- 
ment of any of the vessels heretofore authorized as well 
as for the armor and armament of vessels authorized by 
this act, including the purchase of or payment for the 
right to use and employ such patented processes and to 
manufacture and use such patented devices, apparatus, 
models, and designs as may, in the judgment of the Secre- 
tary of the Navy, be necessary or desirable to increase the, 
efficiency of the armor and armament for naval vessels: 
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Provided, always, That such armor and armament shall be 
of domestic manufacture.’ 

‘ }ntertaining some doubt whether, under any provision 
of existing law, this Department has authority, either di- 
rectly or indirectly, to acquire and pay for the right to 
manufacture and install on board the battle ship above 
inentioned patented forms of turbine machinery for which 
compensation 1s to be paid by the Government, and particu- 
larly whether the agreement, as set forth in the form 
inclosed, is such as can be legally entered into by this 
Department, I have the honor to request your advice in the 
matter.” 

The act of March 13, 1908, entitled “ An act making ap- 
propriations for the fiscal year ending June thirtieth, nine- 
teen hundred and nine, and for other purposes” (35 Stat. 
127, 158), provides, inter alia, as follows: 

“ That, for the purpose of further increasing the naval 
establishment of the United States, the President is hereby 
authorized to have constructed two first-class battle ships 
to cost, exclusive of armor and armament, not exceeding 
six million dollars each, similar in all essential character- 
istics to the battle ship authorized by the act making ap- 
propriations for the naval service for the fiscal year ending 
June thirtieth, nineteen hundred and eight. At least one 
of such battle ships shall be built and constructed under the 
direction of the Secretary of the Navy at one of the navy- 
yards; the other of said battle ships may also be constructed 
at one of the navy-yards in the discretion of the Secre- 
tary of the Navy, or by contract as hereinafter provided.” 

As I understand it, the battle ship Flomda, now under 
process of construction, is one of the vessels for which pro- 
vision 1s made in the foregoing: statute. 

It is to be observed that the statute requires the vessels 
authorized therein to be “similar in all essential charac- 
teristics to the battle ship authorized by the act making 
appropriations for the naval service for the fiscal year end- 
ing June thirtieth, nineteen hundred and eight.” The au- 
thorization for the battle ship referred to 1s found in the 
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act of March 2, 1907 (84 Stat. 1176, 1203, 1204). Said act 
provides in part as follows: 

“That, for the purpose of further increasing the naval 
establishment.of the United States, the President is hereby 
authorized to have constructed, by contract or in navy- 
yards, as hereinafter provided, one first-class battle ship 
to cost, exclusive of armor and armament, not exceeding six 
million dollars,:similar in all essential characteristics, and 
additional to, the battle ship authorized by the act making 
appropriations for the naval service for the fiscal year end- 
ing June thirtieth, nineteen hundred and seven, plans and 
specifications for which last-named vessel have already been 
prepared and submitted by the Secretary of the Navy for 
the information of Congress, as required by the provisions 
of the aforesaid act. 

* * * * > 


“ CoNSTRUCTION AND Macuinery: On account of hulls 
and outfits of vessels and steam machinery of vessels here- 
tofore authorized, twelve million seven hundred and thir- 
teen thousand nine hundred and fifteen dollars. 

“ARMOR AND ARMAMENT: Toward the armament and 
armor of domestic manufacture for vessels authorized, ten 
million dollars.” 

The naval appropriation act of June 29, 1906, for the 
fiscal year ending June 30, 1907 (84 Stat. 553, 582, 583), 
provides in part as hdiowe: 

“That for the purpose of further increasing the naval 
establishment of the United States, the President is hereby 
authorized to have constructed by contract or in navy- 
yards as hereinafter provided— 

“ One first-class battle ship, carrying as heavy armor and 
as powerful armament as any known vessel of its class, to 
have the highest practicable speed and greatest practicable 
radius of action, and to cost, exclusive of armament and 
armor, not exceeding six million dollars. 

i xs x ok of | 

“ CONSTRUCTION AND Macuinery: On account of hulls, 
outfits, and machinery of vessels and steam machinery of 
vessels heretofore authorized, seventeen million eight hun- 
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dred and thirty thousand eight hundred and twenty-nine 
dollars. 

“ARMOR AND ARMAMENT: Toward: the armament and 
armor of domestic manufacture for vessels authorized, fif- 
teen million one hundred and forty-five thousand dollars: 
Provided, That no part of this appropriation shall be 
expended for armor for vessels except upon contracts for 
such armor when awarded by the Secretary of the Navy, 
to the lowest responsible bidder, having in view the best 
results and most expeditious delivery. But this provision 
shall not apply to or interfere with contracts for such 
armor already entered into, signed and executed by the 
Secretary of the Navy.” 

It appears from the foregoing that the Florida, when 
constructed, should be equal in all respects to any known 
vessel of its class, and * have the highest practicable speed 
and greatest practicable radius of action,” and Congress 
directs that the Secretary of the Navy shall see that it is so 
constructed. 

As I understand it, the armor of a vessel is the resisting 
part thereof, while the armament may be considered as 
the offensive, consisting of the guns and machinery incident 
thereto. It 1s my further understanding that the proposed 
purchases mentioned 1n your communication, and the draft 
of contract accompanying same, relate to the propelling 
‘machinery of the vessel and its necessary auxiliaries. 

Neither the provisions of the act authorizing the con- 
struction of the Flo: zda, nor the provisions of any other act, 
expressly confer upon the Secretary of the Navy the power 
“to acquire and pay for the right fo manufacture and 
install on board patented forms of turbine machinery.” 
On the other hand, it does not appear that there is any act 
of Congress which prohibits the Secretary from so acquir- 
ing and installing patented devices. The law, however, 
does confer upon him the power to have constructed a bat- 
tle ship in all respects equal to any known vessel of its class. 
If the Floreda can not be so constructed except by using the 
“patented forms of turbine machinéry,” the question then 
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arises as to your implied authority to make the proposed 
purchase set forth in your communication. It is true that 
the duties of all officers of the Government are prescribed 
and limited by law, but 7¢ is not necessary that the law 
Should expressly confer upon the Secretary of the Navy 
the power to perform each act requisite to the proper con- 
struction of the vessel. The general principle is well stated 
in the syllabus to the case of Lewis v. Colgan (115 Cal. 
529), as follows: 

‘In addition to the powers expressly given by statute 
to an officer or board of officers, he or it has, by implica- 
tion, such additional powers as are necessary for the due 
and efficient exercise of the powers expressly granted, or 
as may be fairly implied from the statute granting the 
powers.” | 

In view of the foregoing, I.am of the opinion that you 
have the authority to acquire and pay for the right to 
manufacture and install on board the ship in question the 
patented forms of turbine machinery mentioned in your 
communication, and that this authority extends to the 
license fee, royalties, and preparation of the drawings de- 
scribed on page 3 of your letter. 

The proposed agreement transmitted by you seems to 
embody all the provisions necessary to cover the purchase 
of the right to manufacture and install the machinery in 
question, together with the drawings pertaining thereto, 
and I see no objection to entering into the contract as 
therein set forth. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE Navy. 


PARDON—REMOVAL OF DISABILITIES—PENSION. 


The effect of a communication sent by the Adjutant-General of the 
Army on March 20, 1866, to the governor of Kansas, asserting 
that by direction of the President of the United States the dis- 
abilities resulting from the dismissal of Albert H. Campbell, 
formerly a captain in the Fourteenth Regiment Kansas Volun- 
teer Cavalry, by sentence of a general court-martial, were 





The President. 179 


thereby removed and that the governor might recommission Camp- 
bell if he desired to do so, was to remove all disabilities conse- 
quent upon the offense and conviction. 

Such pardon did not, however, operate to make Mr. Campbell 
eligible to a pension under the act of February 6, 1907 (34 Stat. 
879), which requires that an applicant must have been ‘“hon- 
orably discharged ” from the Army or Navy of the United States. 

A pardon can not change an existing or accomplished fact, or 
operate as an honorable discharge from the Army where, as mat- 
ter of fact, the person pardoned was dishonorably discharged by 
the sentence of a court-martial. 

A pension is not a matter of right, but a gratuity which may be 
bestowed upon such terms as Congress may prescribe. 

The form a pardon may assume is not important; it need not be 
addressed to the beneficiary. 


DEPARTMENT OF JUSTICE, 
February 17, 1909. 

Sir: Complying with your request. heretofore expressed 
in the note of your secretary of February 6, 1909, I have 
the honor to hand you herein my opinion upon a case made 
in the papers transmitted, substantially as follows: 

In 1865 Capt. Albert H. Campbell, Fourteenth Regi- 
ment Kansas Cavalry, was, by a general court-martial, 
convicted and sentenced to be dismissed from the Army. 
The sentence was duly approved and promulgated by the 
President, May 30, 1865, and the officer was thereby dis- 
missed from the Army. 

March 20, 1866, by direction of the President, the Adju- 
tant-General of the Army sent to the governor of Kansas 
the following: 

“By direction of the President of the United States, 
the disabilities resulting from the dismissal of Albert H. 
Campbell, formerly a captain in the Fourteenth Regi- 
ment Kansas Volunteer Cavalry, by sentence of general 
court-martial promulgated in General Orders, No. 54, May 
30, 1865, Department of Arkansas, are hereby removed, 
and he may be recommissioned should your excellency so 


desire.” | 
A copy of this was sent by the governor to the officer, 


but as the war was over he did not wish a reappointment 
and did not apply for one. 
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After the passage of the act of February 6, 1907 (34 Stat. 
879), Captain Campbell, being more than 62 years of age, 
applied for a pension under that act, which was refused 
upon the ground that he had not been honorably dis- 
charged from the Army, as is required by that act. 

Neither the offense of which this officer was convicted 
nor the reason for such exercise of clemency is shown 
further than what might be inferred as to the latter from 
the fact that the officer had served in the Army three years 
and ten months in the civil war. 

The questions which the papers sent me seem to present 
are: (1) As to the effect of the ab6ve action of the Presi- 
dent in removing the disabilities of Captain Campbell and 
(2) whether, with this record, he is entitled to a pension 
under that act, in case his disabilities have been thus re- 
moved. 

Where, in a matter within its jurisdiction, the sentence 
of a general court-martial, dismissing an officer from the 
Army, is duly approved and promulgated, this ends the 
case; the officer is thereby dismissed and the case is closed 
and beyond reach or change, except by an exercise of the 
pardoning power. 

Under the Constitution the power of the President to 
grant reprieves and pardons is plenary, absolute, and 
without limit or control as to the offense, the beneficiary, 
the time, or the nature or extent of his pardon. As was 
said in Ha parte Garland (4 Wall. 333, 380) : 

“ A pardon reaches both the punishment prescribed and 
the guilt of the offender; and when the pardon is full, it 
releases the punishment and blots out of existence the guilt, 
so that in the eye of the law the offender is as innocent as 
if he had never committed the offense. If granted before 
conviction, it prevents any of the penalties and disabilities 
consequent upon conviction’ from attaching; if granted 
after conviction, it removes the penalties and disabilities 
and restores him to all his civil rights; it makes him, as it 

were, a new man, and gives him a new credit and capacity.” 
Jt is not within the power of Congress to impose or con- 
tinue in force a penalty or punishment for an offense, or 
conviction thereof, that has been thus pardoned, nor im- 
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pose or continue in force disabilities that have been thus 
removed. (£2 parte Garland, supra, 381.) 

Nor is the form which this pardon may assume at all 
important, or the manner of its promulgation. Whenever 
the President, as an act of grace or clemency, intervenes 
to condone, in whole or in part, an offense committed, or 
to prevent or remit the whole or a portion of a punishment 
erdered; or to commute the whole or a portion thereof by 
the substitution of another less severe: or to remove dis- 
abilities consequent upon conviction; and in whatever form 
this is done, whether by a formal pardon directed and de- 
livered to the beneficiary, by executive order through the 
Adjutant-General, or by a proclamation of amnesty to a 
class of offenders, this is always and necessarily an exer- 
cise of the pardoning power vested in the President by 
the Constitution. In no other way can the President inter- 
fere to condone an offense, prevent or mitigate a punish- 
ment adjudged, or remove disabilities.consequent upon con- 
viction. 

That such pardon to be effective need not be addressed 
to the beneficiary is abundantly shown by the various 
proclamations of pardons and amnesty granted by differ- 
ent Presidents to large classes of offenders, and which have 
been uniformly upheld as effective by the Supreme Court. 
See 1 Winthrop Mil. Law, 2d ed. 714-715. 

In such cases all persons embraced in the proclamation 
are entitled to its benefits, although they may never be- 
fore have heard of the amnesty. Indeed, the usual way of 
pardoning military offenders is by executive order promul- 
gated and entered in the records of the War Department. 
(1 Winthrop, 714.) 

There are two general classes of punishments for mili- 
tary offenses. First, those which directly affect the per- 
son or property of the offender, such as death, imprison- 
ment, or dismissal: fines: the return or restoration of 
property or money wrongfully held, and the like. These 
are prescribed by law or established usage, and are imposed 
in the sentence itself. Second, certain disabilities, such 
as the deprivation of certain civil and political rights 
which persons otherwise similarly situated may have and 
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enjoy—such as the rights of citizenship, the right to vote 
or to hold office, to be employed in the Government or to 
enlist or be appointed in the army, and the like. These 
are prescribed by law or established usage, but are not im- 
posed by the sentence, and are rather consequences of the 
conviction. It is with these that we have to do here. 

From these considerations it 1s obvious that this com- 
munication of the President above mentioned, through the 
Adjutant-General, as is usual, was necessarily an exercise 
of the pardoning power, and as such was effective to the 
extent there expressed, namely, in the removal of all dis- 
abilities consequent upon the conviction of the officer. It 
speaks in the present tense and declares: 

“ By direction of the President of the United States the 
disabilities resulting from the dismissal of Albert H. 
Campbell (formerly a captain in the Fourteenth Regiment, 
Kansas Volunteer Cavalry) by sentence of general court- 
martial promulgated in General Orders, No. 54, May 30, 
1865, Department of Arkansas, are hereby removed, and 
he may be recommissioned should your excellency so 
desire.” 

It must be presumed that, like all other military orders 
of the President, this was duly entered in the proper rec- 
ords of the War Department. It was issued for the precise 
and sole purpose to then and thereby remove all such dis- 
abilities and thus enable the governor of Kansas to reap- 
point the officer if he chose, and I have no doubt that 
this was its effect. Possibly it did not operate as a full 
pardon, to entirely blot out the offense and leave the officer 
in the eye of the law as if he had never offended, but it 
did operate to remove all disabilities consequent upon the 
offense and conviction, and the first question is answered 
accordingly. 

But, conceding that all of the disabilities of Captain 
Campbell have been thus removed and he is restored to 
all the rights which he would have had if he had never 
been convicted, does this entitle him to a pension under 
the act referred to? 

The granting of a pension by the Government is a mere 
gratuity, and to which no one, as a citizen or a soldier, 
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has a vested right. Apart from patriotism, honor, moral, 
and sentimental motives, the officer serves for an agreed 
compensation, and when his service terminates and he has 
received the compensation the contract is performed on 
both sides, and the Government owes him nothing, save 
honor, appreciation, and gratitude. When Congress goes 
beyond any obligation and grants a pension to soldiers or 
to ex-soldiers, it is a mere gratuity, to which no one has 
any vested rights, but 1s given to such persons and upon 
such terms and in such amounts as Congress chooses. And 
those only who conform to the conditions prescribed are 
entitled to the pension. 

The act of February 6, 1907, provides for a pension for 
those who served a certain time in the Army or Navy and 
who have been “honorably discharged therefrom” and 
have reached the age of 62 years. 

The act is plain and unequivocal: it provides for a pen- 
sion to those only who have been “honorably discharged ” 
from the Army or Navy. This officer has not been so dis- 
charged and is therefore not within the terms of the grant. 

His separation from the Army in 1865 was not an honor- 
able discharge therefrom, and when the pardon came, ten 
months later, he was not in the Army, and therefore the 
pardon, however full and complete, could not, construc- 
tively or otherwise, operate as an honorable discharge 
from an army to which he did not then belong. A pardon 
can not change existing or accomplished facts, although 
it may remove or prevent their consequences; and in this 
case the pardon can not change the fact that this officer 
has never been honorably discharged from the Army. 

It is from this fact alone, and not because of any re- 
maining disabilities, that I am of opinion that Capt. 
Albert H. Campbell is not entitled to a pension under the 
act of February 6, 1907. , 

Respectfully, 


CHARLES J. BONAPARTE. 


The PRESIDENT. 
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CIVIL SERVICE—NAVY YARD REGULATIONS—MILITARY 
PREFERENCES. 


Section 1544. Revised Statutes, which requires that laborers in the 
several navy yards shall be employed with reference to their skill 
and efficiency and without regard to other considerations, must 
be construed in connection with section 1754, Revised Statutes, 
which provides that persons honorably discharged from the mili- 
tary or naval service by reason of disability; ete., incurred in the 
line of duty, shall be preferred for appointments to civil offices 
where they are found to possess the necessary business capac- 
ity to properly discharge the duties of such office. 

Regulations promulgated to give effect to these sections should pro- 
vide that persons honorably discharged from the military or naval 
service by reason of disability resulting from wounds or sickness 
incurred in the line of duty, if fitted physically, mentally, and 
morally to discharge, with reasonable skill and efficiency, the 
duties of the position to be filled, are entitled to be selected in 
preference to others, although the latter may possess greater skill 
and efficiency. 

As between persons within the above-mentioned privileged class, 
relative skill and efficiency should be decisive as to the right of 
employment, and all other considerations should be subordinated 
thereto. 

With respect to all other persons, ineluding those honorably dis- 
charged on account of expiration of enlistment or reasons other 
than disability incurred in the line of duty. superior fitness for 

.the employment should be the decisive consideration; but where 
there is no appreciable difference in this respect between two 
applicants, then an honorably discharged soldier, sailor, or marine 
would be entitled to preference in conformity with the intendment 
of section 1755, Revised Statutes. 

The Secretary of the Navy may direct by what reasonable and ap- 
propriate tests such fitness or comparative fitness may be ascer- 
tained. and in the absence of any law, rule, or order on the sub- 
ject, that matter would be left to the discretion of the appointing 
officer. 

The military preferences allowed by the present Navy Yard Regu- 
lations, revised April 11, 1908. are in violation of the requirements 
of section 1544, Revised Statutes. 

The words ‘persons employed merely as laborers,” in section 1 of 
Rule II of the Civil Service Rules, must be understood as includ- 
ing all those covered by the exception “any person merely em- 
ployed as a laborer or workman,” in section 7 of the civil service 
act. (22 Stat. 406.) 

Civilian employees at navy yards, other than laborers or workmen, 
are included within the classified service and are not exempted 


The President. 185 


from competitive examination by the terms of Schedule A of the 
civil service rules, but in so far as they come within the provision 
of section 3 of Rule III, are subjected to special tests of fitness 
to be prescribed in accordance with the terms of the latter rule. 


DEPARTMENT OF JUSTICE, 
February 18, 1909. 

Sir: I have the honor to acknowledge the receipt of your 
letter of February 15, 1909, inclosing a communication 
from the Civil Service Commission and requesting my 
opinion on two questions therein contained. These two 
questions are, as stated by the commission: 

1. Whether the military preferences allowed by the pres- 
ent Navy Yard Regulations are in violation of the require- 
ments of section 1544, Revised Statutes; and 

2. Whether the navy yard service is a part of the classi- 
fied service. 

The “ military preferences ” mentioned in the first ques- 
tion appear to be those contained in rules 31, 33, 34, and 74 
of Navy Yard Order No. 23, as finally revised on April 11, 
1908. These rules, so far as material to the purposes of 
this inquiry, are as follows: 


*¢ ORDER OF CERTIFICATION AND MODE OF SELECTION. 


“31. The name of each registered applicant will be certi- 
fied for employment in the order of registration; prefer- 
ence being given as follows: 

“Clause I. Those who served in the naval or military 
service of the United States and whose discharge or dis- 
charges therefrom were not dishonorable or for bad con- 
duct shall be certified in the following order: 

“(q) Veterans of the war of the rebellion: those who 
served during the Spanish-American war in foreign waters 
or on foreign soil: those who served in the waters of or on 
shore in the Philippine Islands during the insurrection 
therein, and those who were under fire, at any other time or 
place, in any engagement between the United States naval 
or military forces and the enemies (foreign or domestic) of 
the United States, 
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‘(b) Those who served during the war of the rebellion, 
but who did not reach the front, and those who served in 
home waters or on home soil, not at the front, during the 
Spanish-American war. 

‘“(¢) Those who served in the Navy or Marine Corps 
since the war of the rebellion for a period of twelve years 
or more, whose discharges or continuous-service certificates 
show that their average conduct is marked + or better and 
that they are proficient in their ratings, which in each case 
must have been the same as, or 1n an allied trade to. that 
for which requisition is made, and who applied for regis- 
tration within two years after the date of their last dis- 
charge. 

“(d) Those who have served since the war of the re- 
bellion and have been honorably discharged by reason of 
disability resulting from wounds or sickness incurred in 
the line of duty. 

of fs % 2% % * * 

“ Clause II. (c) Those who have served in the Navy or 
Marine Corps for a period of six years or more, whose dis- 
charge or discharges therefrom were not dishonorable or 
for bad conduct, and whose discharges or continuous-serv- 
ice certificates show that their average conduct is marked 
4 or better and that they are proficient in their ratings, 
which in each case must have been the same as, or in an 
allied trade to, that for which requisition 1s made: and 
who applied for registration within two years after the 
date of their last discharge. 

“ Clause III. All others on the register. 

“32. The mode of selection shall be as follows: Requisi- 
tion having been made for a number of men of a given 
‘trade, and the names of those on the reinstatement list 
(paragraph 74) have been exhausted, the names of all 
under (a) of Clause I, paragraph 31, registered in that 
trade shall be first taken, beginning with the first on the 
list at the date of making the certification, in order of 
registration, and ending with the last. 

“(2) Next shall be taken the names of all under (6) 
of Clause I, paragraph 31, registered in the trade in the 
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order of registration, beginning with the first on the list 
and ending with the last. 

(3) Next shall be taken the names of all under (c) 
of Clause I, paragraph 31. registered in the trade in the 
order of registration, beginning with the first on the list 
and ending with the last. 

“(4) Next shall be taken the names of all under (d) 
of Clause I, paragraph 31, registered in the trade in the 
order of registration, beginning with the first on the list 
and ending with the last. 

* * a * * a * 

* 33. (3) Next shall be taken the names of all under 
(c) of Clause IT, paragraph 31, registered in the trade in 
the order of registration, beginning with the first on the 
list and ending with the last. 

“ 34. Next shall be taken the names of all under Clause 
III, paragraph 31, registered in the trade, beginning with 
the first on the list and taking the names in the order of 
registration until the requistion 1s filled. 


‘¢ REINSTATEMENTS. 


“74. Workmen discharged with a rating of ‘ excellent ’ 
for workmanship and not less than ‘ good’ for conduct. 
shall be placed on reinstatement lists in the order of pri- 
ority of original employment at the yard in the trade or 
occupation from which, discharge is made. In filling requi- 
sitions the names of those on the reinstatement hist for the 
trade or occupation for which requisition is made shall 
first be certified in the following order: 

“(1) Those entitled to preference under Clause I of 
paragraph 31; 

(2) All others on the reinstatement list.” 

Section 1544 Revised Statutes of the United States, to 
which reference is made, 1s as follows: 

“ Laborers shall be employed in the several navy-vyards 
by the proper officers in charge with reference to skill and 
efficiency, and without regard to other considerations.” 

In a brief submitted to the Commission by the law com- 
mittee of the National Civil Service Reform League, of 
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which a copy was inclosed in its communication to you, it 
is claimed that this section prohibits any preferences ex- 
cept those authorized by section 1754 Revised Statutes of 
the United States, which section is as follows: 

“Persons honorably discharged from the -military or 
naval service by reason of disability resulting from wounds 
or sickness incurred in the line of duty, shall be preferred — 
for appointments to civil offices, provided they are found to 
possess the business capacity necessary for the proper dis- 
charge of the duties of such offices.” 

In a memorandum also accompanying the letter of the 
Civil Service Commission, and which is understood to have 
been prepared in the office of the commission itself, it is 
further suggested that section 1754, which was originally 
enacted on March 3, 1865 (13 Stat. 571), is itself repealed 
by section 1544, which was originally enacted May 23, 1872 
(17 Stat. 146). This last contention is sufficiently disposed 
of by the act approved June 22, 1874, adopting the Re 
vised Statutes. By section 5595 of the said Revised Stat- 
utes it is provided that “the foregoing seventy-three titles 
embrace the statutes of the United States general and 
permanent in their nature, in force on the first day of De- 
cember one thousand eight hundred and seventy-three.” 
As both section 1544 and section 1754 are contained in the 
“seventy-three titles” thus declared to be in force, it is 
quite clear that the former of these two sections was not 
understood or intended by the Congress to repeal the latter, 
and that the two must be read together and construed as 
parts of the law now in force. To determine how far sec- 
tion 1544 prohibits military preferences in connection with 
the employment or retention of. labor at navy yards, we 
must consider its provisions in connection, not only with 
section 1754 above quoted, but also with section 1755, which 
is as follows: 

“Tn grateful recognition of the services, sacrifices, and 
sufferings of persons honorably discharged from the mili- 
tary and naval service of the country, by reason of wounds, 
disease, or the expiration of terms of enlistment, it is re- 
spectfully recommended to bankers, merchants, manufac- 
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turers, mechanics, farmers. and persons engaged in indus- 
trial pursuits, to give them the preference for appointments 
to remunerative situations and employments.” 

In the last-mentioned provision of law the Congress rec- 
ommended to “ persons engaged in industrial pyrsuits ” to 
give “ persons honorably discharged from the military and 
naval service of the country, by reason of * * * the 
expiration of terms of enlistment, * * * the prefer- 
ence for appointments to remunerative situations and em- 
ployments.” I think the officers of the Government placed 
in charge of work at the several navy yards, although not 
engaged in “industrial pursuits ” in the sense usually at- 
tributed to the words, are, nevertheless, so engaged for the 
purposes of this statute. It would seem altogether incon- 
sistent that the Government should thus formally and sol- 
emnly request private citizens conducting a shipyard to 
give a preference in employment to discharged soldiers and 
sailors, and yet, in its own navy yards, absolutely prohibit 
any such preference. It is, therefore, my opinion that sec- 
tion 1544 must be construed in connection with section 1755, 
as well as with section 1754. We have next to see what is 
the effect of such construction. 

Section 1544 requires laborers in the several navy yards 
to be employed “ with reference to skill and efficiency and 
without regard to other considerations.” Taken literally, 
this provision might require a disregard for good char- 
acter or personal morals on the part of an applicant for 
employment, if his skill m his trade and efficiency as a 
mechanic were notable and undoubted. It seems to me 
unreasonable to attribute to the Congress a purpose to 
enact such a law, and I think we must therefore read this 
section as though the word “ primarily,” or the words 
“first of all,’ were interpolated between the words “ ref- 
erence” and “to;” or as though the words “ suggesting 
the choice of those less efficient and skillful” had been 
appended after the word “ considerations.” Historically, 
we know that at the time when this act was passed (May, 
1872) there was wide and general complaint by reason of 
the alleged employment of. workmen at navy-yards for 
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political considerations and through the influence of politi- 
clans, in order to secure expected partisan or personal ad- 
vantage. I think there can be no doubt that these were the 
considerations ” which the Congress had in mind, and 
the act intended to lay down as a rule for the guidance of 
officers at the several navy yards the principle that work- 
men should be employed for the benefit of the Government, 
and not for any other reason. 

Applying this construction to section 1544, and _ har- 
monizing it with the provisions of sections 1754 and 1755, 
as I think we must do, it would seem that the regulations 
promulgated to give effect to the statutes should provide, 
first, that persons honorably discharged from the military 
or naval service by reason of disability resulting from 
wounds or sickness incurred in the line of duty, if fitted 
physically, mentally, and morally to discharge, with rea- 
sonable skill and efficiency, the duties of the positions to 
be filled, are entitled to be selected in preference to others, 
although the latter may possess greater skill and efficiency. 
As between candidates for employment who are included 
within the above-mentioned privileged class, relative skill 
and efficiency should be decisive as to the right of employ- 
ment; that is to say, if there are two applicants, both of 
them reasonably fit and both honorably discharged be- 
cause of disability incurred in the line of duty, the one 
who is the better qualified for the employment should be 
selected, to comply with the terms of section 1544; and all 
other considerations should be subordinated to that of 
superior fitness in such selection. With respect to other 
persons, including those honorably discharged on account 
of expiration of enlistment, or for any other reasons 
than disability incurred in the line of duty, superior fit- 
ness for the employment should be the decisive considera- 
tion; but, if there should be no appreciable or ascertain- 
able difference in point of fitness between two applicants, 
an honorably discharged soldier, sailor, or marine would 
be entitled to a preference in conformity with the intend- 
ment of section 1755. | 

It is to be observed that nothing is said in any of these 
three sections as to how the fitness or comparative fitness 
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of applicants for employment should be determined. In 
the absence of any statute on the subject, the President 
may prescribe such rules for this purpose as he may deem 
appropriate, under the authority conferred by the Consti- 
tution and section 1753 of the Revised Statutes; and, if no 
such rules shall have been established, the Secretary of 
the Navy may direct by what reasonable and appropriate 
tests such fitness or comparative fitness may be ascertained. 
In the absence of any law, rule, or order on the subject, 
the means would be left to the discretion of the appointing 
officers, the ends being those prescribed by law. 

It would seem obvious from the foregoing statement of 
the law upon this subject that the rules above quoted re- 
specting the employment and retention of workmen at 
navy yards should be materially modified; and I there- 
fore answer the first question of the Civil Service Com- 
mission substantially in the affirmative. 

The second question can not be readily answered because 
it is not clear whether the words “ navy yard service ” are 
intended to embrace all civilians employed at navy yards, 
or only some among such employees, and, if some, what 
class of employees is thus designated. By section 1 of 
Rule II of the Civil Service Rules it is provided that— 

“ The classified service shall include all officers and em- 
ployees in the executive civil service of the United States, 
heretofore or hereafter appointed or employed, in positions 
now existing or hereafter to be created. of whatever func- 
tion or designation,. whether compensated by a fixed salary 
or otherwise, except persons emploved merely as laborers 
and persons whose appointments are subject to confirmation 
by the Senate.” 

The -words “ persons employed merely as laborers” in 
this rule must be understood as including all those cov- 
ered by the exception “any person merely emploved as @ 
laborer or workman” in section 7 of the civil service act; 
and, understanding it with this qualification, there would 
seem to be no doubt that all civilian employees at navy- 
yards whose duties are not those solely of a laborer. skilled 
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or unskilled, or of a mechanic of any grade, are undoubt- 
edly included within the classified service. By section 3 
of the same rule it 1s provided that— 

“Appointments to the excepted positions named 1n Sched- 
ule A of these rules may be made without examination 
or upon noncompetitive examination; but the proper ap- 
pointing officer may fill an excepted position as competitive 
positions are filled, in which case the person appointed will 
. receive all the rights of a competitive employee.” 

Schedule A does not include any employees at navy 
yards, but Rule III, section 3, contains the following pro- 
vision : 

“All persons at navy-yards, naval stations, and at pri- 
vate shipbuilding and manufacturing establishments where 
work is done by contract for the Navy Department, em- 
ployed as special mechanics and civilian assistant inspect- 
ors of work and material, and all persons employed under 
the Navy Department as draftsmen, will be subject to the 
regulations of the Navy Department governing the em- 
ployment of labor at navy-yards. Appointments to these 
positions shall be made on tests of fitness prescribed in 
paragraphs 74 to 83, inclusive, of Navy Yard Order No. 23, 
revised.” 

It would seem, therefore, that civilian employees at 
navy yards, other than laborers or workmen, are included 
within the classified service, and are not exempted from 
competitive examination by the terms of Schedule A; but, 
in so far as they come within the provision of section 3 of 
Rule III, are subjected to special tests of fitness to be pre- 
scribed in accordance with the terms of the last-mentioned 
rule. The terms of the second question do not appear to 
admit of a categorical answer, but the foregoing state- 
ment of my opinion will, I think, serve the purposes of 
the Civil Service Commission. 

I remain, 
Yours very respectfully, 
CHARLES J. BONAPARTE. 


The PRESIDENT 
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ARMY OFFICERS—REEXAMINATION FOR PROMOTION— 
PHYSICAL DISQUALIFICATION. 


Where an officer was found by a board of examination to be 
physically qualified for promotion but deficient in professional 
qualifications, which findfng was approved by the board of re- 
view, and it afterwards developed that he was at the time of bis 
examination suffering from a disability incurred in the line of 
duty which disqualified him for promotion, it is within the power 
of the Secretary of War to order a new physical examination. 

The conclusions of any military court, board, or commission must, 
before being carried into execution, have the approval of the 
Commander in Chief or Some one representing him. 

Such approval need not, however, be expressed in any formal Jan- 
guage, but the findings must be submitted to the Secretary of 
War for consideration, He may approve them, either by ex- 
pressly noting his approval or by promulgating the orders needed 
to give effect to the determination of the board. 


DEPARTMENT OF JUSTICE, 
February 19, 1909. 

Srr: In your letter of December 24. 1908, to which I 
have the honor to respond, you ask my opinion upon two 
points arising from the following facts: 

Maj. Charles B. Ewing is an officer of the Medical 
Corps. <As his right to promotion was about to accrue in 
September last, he was ordered before a board for examina- 
tion under section 5 of the act of April 23, 1908 (35 Stat. 
67). He was found physically qualified, but was found 
not to have the requisite professional qualifications. The 
case was then referred to and passed upon by a board of 
review, which concurred in the findings of the board of 
examinations. 

It was held by the department that no further action 
was necessary, and Major Ewing continued in the office 
of major in the Medical Corps, and the officer next in rank, 
found duly qualified, succeeded to the vacancy in the grade 
of lieutenant-colonel. 

Your questions are: 

‘“ Whether, under the terms of the statute above cited. 
it is within the power of the Secretary of War to order a 
new physical examination in Major Ewing's case?” 
and, second : 

“Whether the proceedings and findings of the original. 
board of examinations, or the subsequent findings of the 





194 Army Officers—Reexamination for Promotion. 


board of review, require the approval of the Secretary of 
War as a condition precedent to their vahdity? ” 

~The ground upon which a reexamination was asked was 
that, although he was not aware of it at the time, yet the 
officer was, in fact, physically disqualified for service, from 
‘auses contracted in the line of duty, and should have been 
so found and then retired with the rank to which his senior- 
ity entitled him to be promoted. 

The section referred to provides: 

“No officer of the Medical Corps below the rank of 
heutenant-colonel shall be promoted therein until he shall 
have successfully passed an examination before an army 
medical board consisting of not less than three officers of 
the Medical Corps, to be designated by the Secretary of 
War, such examination to be prescribed by the Secretary of 
War and to be held at such time anterior to the accruing of 
the right to promotion as may be for the best interests of 
the service: Provided, That should any officer of the Med- 
ical Corps fail in his physical examination and be found in- 
‘apacitated for service by reason of physical disability con- 
tracted in the line of duty, he shall be retired with the 
rank to which his seniority entitled him to be promoted; 
but if he should be found disqualified for promotion for 
any other reason, a second examination shall not be 
allowed, but the Secretary of War shall appoint a board 
of review to consist of three officers of the Medical Corps 
superior in rank to the officer examined, none of whom 
shall have served as a member of the board which ex- 
amined him. If the unfavorable finding of the examin- 
ing board is concurred in by the board of review, the officer 
reported disqualified for promotion shall, if a first heu- 
tenant or captain, be honorably discharged from the serv- 
ice with one vear’s pay; and, if a major, shall be debarred 
from promotion and the officer next in rank found qualified 
shall be promoted to the vacancy. If the action of the ex- 
amining board 1s disapproved by the board of review, the 
officer shall be considered qualified and shall be promoted.” 

I think it will be more satisfactory if I answer your 
second question first. I believe it to be undoubtedly true, 
as a general principle, that the conclusions of any military 
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court, board, or commission must, before being carried into 
execution, have the approval of the Commander in Chief or 
of some one representing him. For the reasons hereinafter 
stated, this is the result of, and deducible from, legislative 
enactments and also from reason and necessity. In the 
army there are two classes of tribunals which are author- 
ized to make findings in respect of offenses or wrongful 
acts in the military service, namely, those expressly created 
or authorized by positive law, and those not so existing, 
but appointed by a commanding officer. In the first class, 
as far as is known, with the exceptions hereinafter pointed 
out, either the acts creating the tribunal or some general 
act provides in some way that the findings shall, before 
being executed, be approved by some named officer. Those 
of the second class are merely the agents of the officer con- 
vening them to find the facts, and sometimes to recom- 
mend action, and the officer does with such findings as he 
thinks best. 

The known exceptions in the first class are the fifth sec- 
tion of the act of April 23, 1908 (35 Stat. 66). considered 
in this case: the act of October 1, 1890 (26 Stat. 562) and 
the act of July 30, 1892 (27 Stat. 336), from which last 
two, section 5 of the act here considered 1s, in great part, 
taken. These two acts will be referred to later. The other 
exception is the provision for the examination and promo- 
tion of cadets at the Military Academy at West Point (sec- 
tion 13825, Revised Statutes), which need not be considered. 

As the review and approval of the findings of military 
tribunals, by some proper officer, 1s so uniformly provided 
for by statute, there is little room for the establishment of 
a general principle, as of an unwritten law, which would 
govern in eases where the positive law was silent as to 
such approval, except as such general principle is the neces- 
sary result of, and deducible from, long and substantially 
uniform legislation and from the reason and necessity of 
the case. But, since the public policy of a government 1s 
that which its legislation indicates, this would seem suffi- 
cient to show that, in the absence of express requirements 
therefor, the findings of a military tribunal must be ap- 
proved by the proper officer before being carried into exe- 
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cution; for this is the course long and uniformly dictated 
by Congress. | 

The answer to your inquiries does not seem to demand 
an exhaustive examination of all the various acts of Con- 
gress creating military tribunals and providing as to their 
findings, but it is believed that these acts have been, with 
the exceptions above named, from the very first, uniform 
in providing, in some way, for the approval or disapproval 
of the findings of such military tribunals. Some of the 
later ones are referred to herein. 

For the same reason, namely, that the acts creating these 
tribunals have themselves so uniformly provided for the 
review of these findings, there are few, if any, instances in 
the army where the right to approve or disapprove of the 
findings of the board created by statute has been exercised, 
where the right to do so has not been expressly conferred. 
And for a like reason little is said by writers on military 
law as to the general principles, further than to refer to 
the provisions of the positive law providing for such re- 
view. 

The Articles of War (sec. 1342 Rev. Stat.) 104 to 112, 
inclusive, provide expressly for the review of the findings 
of any court-martial. Those provisions have come down 
substantially unchanged from the Articles of War of 1806 
(1 Winthrop, Military Law, p. 4, and vol. 2, p. 1517). 
Articles 115 to 121, inclusive, provide for courts of inquiry, 
and that such court shall not give an opinion upon the 
merits of the case unless so ordered, nor be convened except 
upon the demand of the officer whose conduct is to be 
inquired of. Articles 954 and 955 of the Army Regula- 
tions provide as to every court-martial that— 

“ The judge-advocate shall transmit the proceedings with- 
out delay to the officer having authority to confirm the 
sentence, who will state at the end of the. proceedings, in 
each case, his decisions and orders.” 

And paragraph 892 contains the following, showing that 
the findings of military commissions also require approval. 
Thus: 

“ The original proceedings of all general courts-martial, 
courts of inquiry, and military commissions, with the de- 
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cisions and, orders of the reviewing authorities made thereon, 
shall be returned to the Judge-Advocate-General.” 

The act of October 1, 1890 (26 Stat. 562), provides for 
the examination for promotion of certain officers, and is 
in most respects similar to the act of 1908, here considered. 
And the act of July 30, 1892 (27 Stat. 336), makes similar 
provision for the promotion of enlisted men. Neither of 
these acts expressly provides for an approval or review of 
the findings of the examiming boards provided for: but 
each says: “ That the President be, and he is hereby, au- 
thorized to prescribe a system of examinations of all offi- 
cers of the army below the rank of major.” 

The authority to prescribe this system of examination 
appears to me to authorize, as a part of such system. a 
provision for the review of the findings of the boards thus 
authorized to examine. And I am informed that this is, 
in fact, done in the order prescribing this system of exam- 
ination, under each of these statutes. 

It will be noted that the act of April 23, 1908, here con- 
sidered, has in section 5 a similar provision, the language 
being “such examination to be prescribed by the Secre- 
tary of War.” 

If it be a correct interpretation to say that the pro- 
vision authorizing an officer to “ prescribe a system of 
examination ” authorizes him to provide, as a_ part of 
that system, for a review of the findings of the examining 
board which is to act upon that. system—and I think that 
it is—this may well account for the omission in these acts 
of the express requirement for such review. so uniformly 
contained in other acts creating tribunals with judicial or 
semi-judicial power, and, at least, the conclusion is not 
unavoidable that the Congress here intended to make the 
findings of these boards final and bevond review. 

The same rule as to review uniformly prevails in the 
navy. As to general courts-martial, see article 1925, Navy 
Regulations (1905) ; and as to summary courts-martial, see 
Article 1830. 

When, after more than a century of uniform legisla- 
tion and of uniform practice in the army, the Congress 
creates another military tribunal, clothed with large pow- 
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ers to pass upon the rights of individuals, and as to which 
the same reason and necessity for review exists, but fails to 
provide expressly for such review, it will not be inferred 
that Congress actually intended to depart from its previous 
long and uniform practice and to make the findings of 
such a tribunal final and beyond control. Instead of this, 
unless the act clearly forbids, such act will be read in har- 
mony with all previous similar legislation 2n part materia, 
and with the reason and necessity of the case. 

It may well be that an express requirement of review 
was omitted in this case, because it was held to be implied 
in the authority to prescribe the system of examination 
there provided for, which enables the President, thrqugh 
the Secretary of War, to provide for such review as a part 
of the system prescribed by him. I believe that this au- 
thority in itself warrants me in holding that in this case 
the findings of the board are not beyond review. 

I advise you, therefore, that the findings of the board 
mentioned must receive the approval of the Secretary of 
War, whose action is conclusively presumed to be that of 
the President, in order to be valid and effective. It is 
not, however, essential that this approval should be express 
or indicated in any formal language. The findings must 
be submitted to the Secretary of War for consideration. 
If he finds them regular and in accordance with law, he 
may approve them, either expressly by noting his approval, 
or by promulgating the orders needed to give effect to the 
determination of the board. If, however, he shall find 
them irregular in matters of substance, or contrary to law, 
he has the power to set them aside. Your second question 
is therefore answered in the affirmative, with the qualifi- 
cation that the approval of the Secretary need not be ex- 
press, but may be indicated by merely giving effect, through 
appropriate orders, to the findings of the board. 

An answer to the first question involves the determina- 
tion of what is meant by the words “ a second examination 
shall not be allowed,” in the statute above considered. If 
we consider only the language of this provision of law, it 
must be owned that the significance of this expression is 
by no means clear. There is no reference, either in this 
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section or in any other part of the act of which it forms 
part, to any second examination, and the prohibition of a 
second examination immediately precedes provisions for 
further proceedings which might be appropriately termed 
an examination by the board denominated “a board of 
review.” It is not to be assumed that the Congress contem- 
plated as a possibility action by the board of review without 
a due consideration of the evidence affecting the qualifica- 
tions for promotion of the officer examined. Such action 
would seem to involve necessarily something in the nature 
of a further examination, either of the applicant or of the 
evidence affecting him, and the prohibition of a second 
examination, being thus immediately succeeded by direc- 
tions that a board of review should examine the case anew. 
the statute might seem to be contradictory on its face: if, 
however, we consider it in connection with the statutes 
above mentioned providing for the promotion of army 
officers generally, and for the promotion of enlisted men to 
the grade of second lieutenant, I think it becomes apparent 
to what the Congress refers in prohibiting a second exami- 
nation. By the act approved October 1, 1890 (26 Stat. 
562), and to which the act under consideration is virtually 
an amendment, it 1s provided— 

* That should the officer fail in his physical examination 
and be found incapacitated for service by reason of physical 
disability contracted in line of duty he shall be retired with 
the rank to which his seniority entitled him to be promoted; 
but 1f he should fail for any other reason he shall be sus- 
pended from promotion for one vear. when he shall be re- 
examined, and in case of failure on such re-examination he 
shall be honorably discharged with one year’s pav from 
the army.” 

Under the act approved July 30, 1892 (27 Stat. 336), 
allowing enhsted men to compete for appointment to va- 
cancies in the corps of second lieutenants, it is likewise 
provided— 

“ That not more than two examinations shall be accorded 
to the same competitor.” 

I think it is clear that the prohibition in the act of 1908 
means that a medical officer eligible for promotion shall not 
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be suspended for a year only from promotion and then al- 
lowed to take a second examination, but that he shall im- 
mediately have the unfavorable findings of the examining 
board reconsidered by a board of review, and, if the findings 
of that board also shall be unfavorable, he shall, if of less 
rank than a major, be honorably discharged with a year’s 
pay: 1f a major, debarred permanently from promotion. 
The prohibition, therefore, apples to a second examination 
granted as of right after a year’s interval. Its purpose is 
to prevent a candidate from qualifying himself by special 
study in the nature of what is known as “ cramming” to 
pass another examination at the end of the year, and to 
compel him to maintain himself at all times in a condition 
to pass successfully an examination as to his professional 
qualifications. The policy of the law is to allow candidates 
for promotion two tests, but no more, and the board of 
_ review, acting immediately and without any opportunity to 
the candidate to improve his qualifications by special train- 
ing, is substituted for the second examination to be held 
after a year of study. In this view of the law it seems to 
me obvious that the words in question do not affect the 
right of the Secretary of War, as the President’s represent- 
ative, to order a new examination in case he shall find the 
proceedings of the examining board so fatally defective as 
to require his disapproval. Nor does it prevent, mn the like 
contingency, his allowing the officer affected the benefit of 
a second board of review. This question would seem to be 
concluded, at least in principle, by the opinion of Attorney- 
General Wirt in the case of Captain Hall. (1 Op. 2383.) 
This officer had been convicted by a court-martial. The 
President disapproved of the findings and sentence, set 
them aside, and ordered a new trial. It was conceded that 
he had the power to disapprove and set aside the findings 
and sentence, but it was contended that, since the act did 
not expressly confer upon him the power to order a new 
trial, this much of his order was illegal. After a very elab- 
orate consideration of the question it was held by-the At- 
torney-General, in substance, that the power to order a 
new trial was a necessary incident to the right of review of 
the proceedings possessed by the President, and, having 
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determined, in answer to your second question, that this 
right of review is vested in the Secretary of War with re- 
spect to the proceedings of these boards, it appears to me 
to follow that, if he finds the officer has not had such an 
examination as the law declares he shall have, or, in other 
words, if the proceedings of either board are fatally de- 
fective, then it 1s the right and duty of the Secretary to 
treat the proceedings of the board in question as a nullity, 
and direct an examination or a review, as the case may be, 
in accordance with law. It does not, however, appear to 
me that the determination of this point 1s strictly neces- 
sary to justify an answer to vour first question. The law 
provides that if an officer is found disqualified for promo- 
tion for any other reason than because of physical dis- 
ability incurred in the line of duty. “a second examination 
shall not be allowed,” but a board of review shall be ap- 
pointed to concur in or disapprove of the “ unfavorable 
finding * of the examining board. In this case the officer 
was found qualified, for promotion physically, and no ex- 
press provision is made by the statute for a review of this 
finding. It turns out, however (or, at all events, the fact 
is alleged), that he was suffering at the time from a dis- 
ability incurred in the line of duty which disqualified him 
for promotion, although neither the members of the exam- 
ining board nor himself were aware of it. Surely if he 
had been found qualified for promotion professionally. and 
this discovery had been made after his examination and 
before he was promoted in fact, it can not be reasonably 
supposed that the law was intended to prohibit the Secre- 
tary of War from ordering another physical examination, 
when his inabilitv to do so would result. in the officer ob- 
taining a promotion for which he was disqualified. It so 
happens that, bv reason of the adverse finding of the board 
as to his professional qualifications, 1t 1s now to the interest 
of the officer to have himself declared physically disquali- 
fied for the reasons stated, but the finding of the examining 
board was none the less * favorable “ to him on this issue, 
and the reasons above noted for claiming that the power 
to order a new physical examination rests with the Secre- 
tary of War apply with undimmmished force in the situation 
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here presented. I therefore answer vour first question in 
the affirmative. 
T remain, 
Yours verv respectfully, 


CHARLES J. BONAPARTE. 


The SECRETARY OF War. 


PURE FOOD LAW—WHISKY—NEUTRAL SPIRITS DILUTED 
AND COLORED. 


Neutral spirits, diluted with water and colored with caramel, can 
not properly, under the provisions of the pure-food law, be desig- 
nated as “neutral whisky,” ‘“ rectified whisky,” or ‘ redistilled 
whisky.” 

The Attorney-General adheres to his opinions of April 10, 1907 
(26 Op. 217), and of May 29, 1907 (26 Op. 263). 


DEPARTMENT OF JUSTICE, 
February 19, 1909. 

Smr: I have the honor to return you herewith the com- 
munication from Dr. F. L. Dunlap, associate chemist of 
the Department of Agriculture, to the Secretary of Agri- 
culture, referred to me by you, and, in accordance with 
your request for an expression of opinion as to the views 
therein contained, I submit the following observations. 
Doctor Dunlap says: 

“ Under the pure-food law, as administered now, neutral 
spirits, diluted to proper strength and colored with cara- 
mel, must be marked ‘ imitation whisky.’ The spirit dis- 
tillers request that this name be not forced upon them, but 
that they may use mm its place one of the three names, 
‘neutral whisky,’ ‘ rectified whisky,’ or ‘ redistilled whis- 
ky.’ * ae % 

“It is my opinion that the term °‘ whisky ’ should not be 
denied to neutral spirits diluted with water to a proper 
strength and colored with caramel. I believe that the use 
of the term ‘ whisky’ on such a product should be qualified 
with some term which will carry notice to the consumer 
of the nature of the product. For this purpose the terms 
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‘neutral whisky.’ ‘ redistilled whisky, and ‘ rectified whis- 
ky ’ have been suggested.” 

On April 10, 1907, I gave you an opinion on the question 
of labeling whisky under the pure-food law in which I 
said (26 Op. 228): 

“ The definition of ‘ whisky’ as a natural spirit involves 
as its corollary that there can be such a thing as * imitation 
whisky.’ If the same process were followed of which 
we spoke in connection with artificial wine, namely. if 
ethyl-aleohol, either pure or mixed with distilled water, 
were given, by the addition of harmless coloring and fla- 
voring substances. the appearance and flavor of whisky, 
it is impossible to find any other name for the product, 
in conformity with the pure-food law, than * imitation 
whisky.’ ” 

Having, by your direction, given a public hearing to 
various persons dissatisfied with your rulings in accord- 
ance with the foregoing opinion, and having fully consid- 
ered the matter in all its aspects. I gave vou. on Mav 29, 
1907, another opinion, in which I said. referring to my 
opinion of April 10 (26 Op. 263) : 

“JT find no reason to withdraw the said opinion or to 
modify it in any respect, and I respectfully report that. in 
my judgement, this opinion correctly states the law on the 
subject to which it relates.” 
and added (2h. 266): 

* ft was developed at the jiearing before me that some, 
at least, of the dealers in whisky who questioned the cor- 
rectness of my opinion claimed that ethyl alcohol and 
whisky are not merely * like” but identical: that whisky 
is ethyl alcohol. and ethyl alcohol is whisky. Their argu- 
ment was, in substance, that ethvl aleohol was whisky from 
which certain congeneric substances, termed by them ‘ im- 
purities.” had been removed; and whisky was ethyl alcohol 
in which these ‘ impurities’ had been allowed to remain, or 
to which some substitute for them had been added. Now 
it is obvious that ‘impurities’ is a question-begging term, 
and if it is admitted that substances so designated are 
really congeneric with the whisky it is an illogical and’ 
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therefore an inappropriate clesignation. Pearls in an 
oyster may be the result of disease or injury to the animal, 
but when we speak of ‘ pearl-bearing oysters’ they consti- 
tute a very important portion of the idea thus expressed. 
If the so-called ‘impurities’ are an essential part of 
whisky, or, in other words, if, in the language of the defi- 
nition of the Department of Agriculture, they ‘ give char- 
acter to the distillate,’ then it 1s as inaccurate to describe 
a substance destitute of them as ‘ purified’ or ‘ rectified ’ 
whisky as it would be to speak of sugar and water as ‘ lem- 
onade without lemons.’ ” | 

It seems obvious, from the juxtaposition of these ex- 
tracts from my two opinions and those from Doctor Dun- 
lap’s letter, that the assistant chemist of the Department 
of Agriculture suggests that, on the question of the con- 
struction of a statute, a very carefully considered and 
reconsidered opinion of the Attorney-General should be 
disregarded. He bases this recommendation upon certain 
conclusions which he says have been reached bv the Eng- 
lish * Royal Commission on Whisky and other potable spir- 
its,” in what it described as an “ Interim Report.” He de- 
scribes this commission as composed of “ eminent scientific 
men,” but it does not appear from his letter that the said 
commission consists of lawyers or that they have had under 
consideration the construction of the act of Congress gen- 
erally known as the pure food law. I am therefore un- 
able to recognize their conclusions as entitled to weight 
in determining the above-mentioned question of statutory 
construction; and I may add that I am unable to see how 
these conclusions, in so far as stated by Doctor Dunlap, 
have any bearing upon the question considered in my two 
opinions. He states these conclusions as follows: 

“1. That no restriction should be placed upon- the 
process af, or apparatus used in, the distillation of any 
spirit to which the term ‘ whisky’ may be applied as a 
trade description. 

“9. That the name ‘ whisky,’ having been recognized in 
the past as applied to a potable spirit manufactured from 
(1) malt, or (2) malt and unadulterated barley or other 
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cereals, the application of the term * whisky’ should not be 
denied to the product manufactured from such materials.” 

It appears to me that these “ eminent scientific men.” 1n 
these conclusions, make suggestions as to what legislation 
on the subject should contain, and do not assume to con- 
strue legislation already enacted: and especially do not 
express any opinion as to the construction of an American 
law dealing with American conditions. 

Inasmuch, however, as I can not fail to recognize in 
Doctor Dunlap’s recommendation a challenge of the cor- 
rectness of my conclusions as announced in the two opinions 
heretofore rendered you. [ think it 1s but proper that I 
should call your attention to certain judicial decisions ren- 
dered upon the question discussed in his letter subsequently 
to the date of the said two opinions. In the case of Levy v. 
Uri (31 D. C. App. 441). the Court of Appeals of the Dis- 
trict of Columbia, speaking by Mr. Justice Robb. says on 
this question: 

“ Kach kind of whisky mentioned has its own peculiar 
flavor and character and is sought after as a beverage 
because of that flavor and character. Neutral spirits, on 
the contrary, as the term suggests, is a colorless liquid, 
has neither favor nor character, and is not a beverage at 
all. It may be produced from any fermented substance, 
such as corn, potatoes, and sugar beets. Formerly it was 
used exclusively in the arts, but with the advent of cheaper 
methods of production it has been palmed off on the public 
as a beverage by mixing it with something to give it flavor 
and character. Since it costs far less to produce than rye 
whisky, it 1s apparent that its use by the distiller increases 
his profits in proportion as the public is deceived. * * * 

“As before stated, neutral spirits is not a beverage, has 
none of the characteristics of rve whisky. and is, there- 
fore, ‘matter of another kind.’” 

In that case it was decided that the use of a label 
describing a mixture of neutral spirits and whisky as 
“ whisky ” only, const#tuted a fraud on the public, and that 
such a label would not be protected and could not be legally 
registered as a trade-mark. 
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In the case of Union Distilling Company et al. v. Bett- 
mann (T. D. Int. Rev., vol. 11, p. 120), in the Circuit Court 
of the United States for the Southern District of Ohio, the 
court (Thompson, D. J.) says: 

“The question presented 1s whether natural spirits re- 
duced to potable proof and artificially colored and flavored 
is whisky or only an imitation of whisky. = = 

“The affidavits of the complainants do not show that 
the people—the consumers—were ever advised or knew 
that complainants’ product branded ‘ whisky’ was in fact 
alcohol artificially colored and flavored, and affidavits sub- 
mitted by the defendants, seven of wholesalers and ten of 
retailers in Washington and Cincinnati, do show that no 
wholesaler or rectifier ever offered to sell to them ‘as 
whisky a product which such wholesaler or rectifier rep- 
resented to be alcohol colored or flavored, and _ that 
they ‘would not knowingly purchase as whisky such a 
product.2 * * * 

“The fact that this practice has been long continued 
does not establish a right which the court would protect. 
It misbrands the product in violation of the food and 
drugs act and of section 3449 of the Revised Statutes of the 
United States, if that section is applicable to the case. 
(76 Fed. Rep. 367). It does not truthfully designate ‘the 
hind and quality of the contents of the casks or packages,’ 
as required by section 3449. The product 1s not genuine 
whisky, in the making of which age modifies objectionable 
elements and develops the flavor which pleases the taste 
and adds <9 much to its value. It should be branded ‘ imi- 
tation whisky.’ ” 

In the case of Woolner v. Rennich (170 Fed. Rep. 662), 
in the Circuit Court of the United States for the Southern 
District of Illinois, the court says: 

“That there is a product called whisky and also a 
product called imztation whisky the law itself clearly con- 
templates, and section 3244, in defining what is meant by 
the business of rectifying, denominates the maker of 


imitation whisky and other imitation liquors as a recti- 
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“The convincing weight of testimony on this subject, 
given by such men as Professors Frear, of Pennsylvania; 
Scovill, of Kentucky; Tolman and Adams, of Washington, 
D. C.; Shepherd, of South Dakota; Jenkins, of Maine; 
Fischer, of Wisconsin, and many other state analysts and 
chemists of repute, is to the effect that neutral spirits re- 
duced by water to potable strength, from which most of the 
fusel oil has been removed, is not a like substance with 
whisky. * * * 

“ The record also shows that diluted spirits treated with 
artificial coloring matter and essences are not sold to the 
trade as such, but are always presented under such labels, 
terms, and descriptions as import age and maturity, and 
which the consumer identifies with the genuine product 
whisky. * * * 

“The fact that this practice had, to some extent, pre- 
vailed for many years does not show in the complainants 
any right which the court should protect. It shows, rather, 
that the Commissioner of Internal Revenue has been tardy 
in promulgating a regulation which he had legal power to 
enforce, even before Congress gave emphasis to the subject 
by the enactment of the food and drugs act.” 

A decision understood to be the same in effect has been 
rendered in the Circuit Court of the United States for the 
District of Maryland, by Morris, D. J., but I have no copy 
of the opinion. 

It thus appears that the correctness of the conclusions 
reached by this department in the two opinions to which 
I have referred has been tested in at least four decisions 
by competent courts upon the precise question discussed 
in Doctor Dunlap’s letter; and the decision in every in- 
stance has been that what he advises is forbidden by the 
true construction of the pure food law. So far as I am 
aware, there has been no decision by any court to the con- 
trary. It would be undoubtedly highly appropriate that 
a final determination of the question should be obtained 
from a court of last resort. and I have every reason to 
think that such a determination will be obtained in some 
one of the suits above mentioned, or in another proceeding. 

02747°—voL 27—10——16 





208 Surety Compantes—Bond of Officers in Canal Zone. 


Should this determination show that this department erred 
in its conclusions embodied in the two opinions heretofore 
rendered you on this subject, a change in the administra- 
tion of the pure food law will of course become proper. At 
present, however, in so far as informed by the decisions 

heretofore made'‘on this question, I can only advise you 
_ that the conclusions announced in the opinions of April 
10 and May 29, 1907, are sound, and that to give effect 
to Doctor Dunlap’s suggestions would be to violate the 
‘pure food law. 

Yours very respectfully, 


CHARLES J. BONAPARTE. 
The PRESIDENT. 3 


SURETY COMPANIES—BOND OF OFFICER ON DUTY IN 
CANAL ZONE. 


A surety company may be accepted as surety on the official bond of 
an officer of the Government who is to discharge his duties in the 
Panama Canal Zone, provided the surety company has appointed 
process agents in the judicial district in which the principal in the 
bond resided at the time it was made or guaranteed, and in the 
judicial district in which the office is located to which it is return- 
able, and provided the company has also complied with all other 
legal requirements. 

Surety companies may, under the provisions of the act of August 13, 
1894 (28 Stat. 278), appoint process agents in Porto Rico, but not 
in the Philippine Islands. 


DEPARTMENT OF JUSTICE, 
February 19, 1909. 

Srr: I have your request for an opinion whether you are 
precluded from accepting a surety company, which is other- 
wise legally qualified, as surety on the bond of a person 
who has been appointed assistant disbursing officer of the 
Isthmian Canal Commission by reason of the fact that 
such officer is to discharge his duties in the Panama Canal 
Zone and, according to an opinion rendered by me on 
January 5, 1909 (ante, 186), a surety company can not 
appoint a process agent within the Canal Zone under the 
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provisions of section 2 of the act of August 13, 1894 (28 
Stat. 279). 

Prior to the passage of the act of 1894, a surety company 
was a competent surety on a fidelity bond running to the 
Government (19 Op. 175; 20 Op. 16), regardless of where 
the suretyship was to be undertaken. Section 2 of said 
act, however, prohibits a surety company, doing business 
under its provisions, from doing any business beyond the 
limits of the State in which it is incorporated until it 
shall have appointed a process agent “in the judicial dis- 
trict wherein such suretyship is to be undertaken.” The 
real question for decision, therefore, seems to be whether, 
in the case under consideration, the “suretyship 1s to be 
undertaken ” in the Canal Zone. 

In Cox v. U.S. (6 Pet. 172, 208) the court held that the 
bond of a naval pav officer, which was signed at New 
Orleans, must be considered as executed at Washington; 
that 1t was immaterial where the services of the officer 
were to be performed, and that the law of the District. of 
Columbia, as the lex loci contractus, controlled the hability 
ot the sureties. 7 

Duncan v. U.S. (7 Pet. 485) was a suit against the sure- 
ties on the bond of a United States paymaster for the 
district of New Orleans. The bond was signed at New 
Orleans March 4, 1807, before the organization of a terri- 
torial government there, and the paymaster was to dis- 
charge his duties in the district of New Orleans. The 
court, page 448, referred to the case of Cow v. U.S., supra, 
as settling the question that, in contemplation of law, the 
bond was executed at Washington, the seat of the Govern- 
ment. 


In 15 Op. 472 it was held that the hability of a married 
woman on a mail carrier’s bond must be determined by 
the laws of the District of Columbia, although the bond 
was signed in Missouri, because “ the place of the contract 
must be considered as Washington.” 

It therefore appears that in fidelity bonds running to 
the Government, “ the place of the contract ” or “ the judi- 
cial district wherein the suretyship is to be undertaken ”” 
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would be the District of Columbia alone, were it not for 
the following provision of section 5 of the act of August 
18, 1894 (28 Stat. 280) : 

“And for the purposes of this act such recognizance, 
stipulation, bond, or undertaking shall be treated as made 
or guaranteed in the district in which the office is located, 
to which it is returnable, or in which it is filed, or in the 
district in which the principal in such recognizance, stipula- 
tion, bond or undertaking resided when it was made or 
guaranteed.” 

It would seem that a bond is “made or guaranteed ” 
by a surety company in the same district “ wherein such 
suretyship is to be undertaken,” and section 5 provides that 
the bond under consideration “ shall be treated as made or 
guaranteed ” (1) in the district in which the office is located 
to which the bond is returnable or in which it is filed, or 
(2) in the district in which the principal in the bond re- 
sided at the time it was made. There is nothing in the 
language of the statute which requires the appointment 
of process agents at the many places, or in the various 
judicial districts, where an officer may, from time to time, 
discharge his duties. In many cases, such as the naval pay- 
masters who accompanied the Atlantic Fleet on its trip 
around the world, it would be impossible to do so. Nor 
could any useful purpose be accomplished by such appoint- 
ments. The evident object of section 2 in requiring the 
appointment of process agents is to provide persons “ upon 
whom may be served all lawful process against such com- 
pany, and who shall be authorized to enter an appearance 
in its behalf ” in every judicial district in which suit can 
be brought against the surety company as surety on the 
bond. 

Prior to the passage of this act, a surety company could 
be sued by the United States in a Federal court only in 
the judicial district in which its principal office was located. 
R’y. v. Gonzales (151 U. S. 496). Section 5 of said act 
provides that suit may be maintained against surety com- 
panies in two additional districts: (1) the district in which 
the office is located to which the bond is-returnable or in 
which it is filed, and (2) the district in which the principal 
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in the bond resided when the bond was made or guaranteed. 
There is nothing in this act, or in the general judiciary act, 
authorizing suit to be brought upon a fidelity bond in any 
district because the officer discharged his duties in such 
district. 

I am therefore of the opinion that if a surety company 
has complied with all other requirements of the law and 
has duly appointed process agents (1) in the judicial dis- 
trict in which the principal in a fidelity bond resided at 
the time such bond is made or guaranteed, and (2) in the 
judicial district in which the office is located to which said 
bond is returnable, or in which it is filed, you are not pre- 
cluded by law from accepting such surety company as 
surety on such bond. 

You further request an opinion whether the principle 
stated in the opinion of January 5, 1909 (anée, 136), rela- 
tive to the business of surety companies in the Canal Zone, 
applies with equal force to Porto Rico and the Philippine 
Islands. 

The act of April 12, 1900 (31 Stat. 77), created a civil 
government for Porto Rico, and Porto Rico was constituted 
a judicial district with a district court of the United States 
possessing, in addition to the ordinary jurisdiction of dis- 
trict courts of the United States, jurisdiction of all cases 
cognizable in circuit courts of the United States. In 
Kopel v. Bingham, decided January 4, 1909 (211 U. S. 
468, 476), the Supreme Court of the United States said: 

“Tt may be justly asserted that Porto Rico is a com- 
pletely organized Territory, although not a Territory incor- 
porated into the United States, and that there is no reason 
why Porto Rico should not be held to be such a Territory 
as is comprised in section 5278.” 

Section 5278, Revised Statutes, provides for the arrest 
and detention of a fugitive from justice upon the demand 
of “the executive authority of any State or Territory.” 
The expression “ State or Territory,” used throughout said 
section, is identical with the similar expression used in sec- 
tion 2 of the act of August 13, 1894. 

I am therefore of opinion that the principle enunciated 
in the opinion of January 5, 1909 (ante, 136), does not 
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apply to Porto Rico, and that surety companies may ap- 
point process agents in Porto Rico. 

As to the Philippine Islands, the Attorney-General held, 
February 19, 1902 (23 Op. 636) : 

“As for the Philippine Islands, I do not regard them as 
completely organized Territories in contemplation of Re- 
vised Statutes, section 1981.” 

~The act of July 1, 1902 (32 Stat. 691), provided a civil 
government for the Philippine Islands and created an 
executive, legislative, and judicial system for them. While 
this law created a territory of the Philippine Islands within 
the rule laid down in /n re Lane (143 U. S. 448), yet, inas- 
much as there is‘not a district court of the United States, 
or a clerk of the district court of the United States, or a 
Judicial district in the islands, it appears that the principle 
stated in the opinion of January 5, 1909, as to the Panama 
Canal Zone, applies to the Philippine Islands. 

Very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF THE TREASURY. 


SEE 


RETIRED ARMY OFFICERS—ADVANCEMENT—GRADE. 


Officers of the Army retired under the provisions of the act of Octo- 
‘ber 1, 1890 (25 Stat. 562), for physical disability contracted in the 
jine of duty, are entitled, in the discretion of the President, by 
and with the consent of the Senate, to the promotion permitted 
by the act of April 23, 1904 (33 Stat. 264). 

Opinion of June 1, 1904 (25 Op. 158), overruled. 


DEPARTMENT OF JUSTICE, 
February 23, 1909. 

Srr: I have the honor to acknowledge the receipt of your 
tetter of November 11, 1908, in which you ask a reconsidera- 
tion of the opinion of the Acting Attorney-General, dated 
June 1, 1904 (25 Op. 158), whereby you were advised that 
officers retired under the provisions of the act approved 
October 1, 1890 (26 Stat. 562), in which it was provided 
“ that should the officer fail in his physical examination and 
be: found incapacitated for service by reason of physical 
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disability contracted in line of duty he shall be retired 
with the rank to which his seniority entitled him to be 
promoted,” were not entitled to increase of rank on the 
retired list in accordance with the act approved April 23, 
1904 (33 Stat. 264), because of the proviso to the last-men- 
tioned act in the words following: 

“ That this act shall not apply to any officer who received 
an advance of grade since the date of his retirement or who 
has been restored to the army and placed on the retired 
list by virture of the provisions of a special act of Con- 
gress.” 

The question involved is a very narrow one, namely, 
whether the officer has “ received an advance of grade sznce 
the date of his retirement ” when he is “ retired with the 
rank to which his seniority entitled him to be promoted.” 
The officers in question, having been examined for promo- 
tion, were found physically incapacitated by reason of 
disabilities incurred in the line of duty. and, in accordance 
with the provisions of the act of 1890, they were placed 
upon the retired list with the rank they would have respec- 
tively attained on the active list through the promotions 
of which they were deprived by reason of this incapacity. 
The advancement in rank and the retirement were. there- 
fore, for practical purposes, simultaneous; for when the 
officer was retired he was also promoted, and the question 
is whether this can be accurately described as “an advance 
in grade sznce the date of his retirement.” 

“Since,” as a preposition, is defined by Webster as 
“ From the time of; in or during the time subsequent ; sub- 
sequently to; after.” Its use would seem to be inappro- 
priate when no appreciable period of time intervenes be- 
tween the two events. Moreover, it 1s to be observed that. 
in the act of 1904 there is a further exception with respect 
to “ an officer who has been restored to the army and placed 
on the retired list by virtue of the provisions of a special 
act of Congress.”” The last-mentioned class of officers have 
received the benefit of special legislation; they have already 
profited by a favor or act of liberality on the part of the 
Government. An officer who has received an advance in 
grade some time after he was placed on the retired list must, 
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also, in the nature of things, have been particularly favored, 
since promotion in the case of a retired officer is necessarily 
an exceptional incident due to the generosity of the Govern- 
ment and not contemplated by the system of retirement. 
In the case, however, of the officers retired under the pro- 
visions of the act of 1890, it can hardly be said with pro- 
priety that their promotion at the moment of retirement is 
a favor. They would have been entitled to the same promo- 
tion on the active list but for causes creditable to them and 
establishing a claim to the country’s gratitude which 
operate to prevent such promotion. By giving the promo- 
tion at the moment of or as an incident to retirement the 
Government is just rather than generous; and I can per- 
ceive no good reason for holding that the Congress could 
not have intended these officers to be included among those 
benefited by the act of 1904. There is a further reason 
which seems to me to point clearly to the same conclusion. 
‘The act of 1904 does not automatically advance the rank 
or pay of the officers on the retired list to whom it applies. 
It permits the President, in his discretion and with the 
advice and consent of the Senate, his discretion to be ex- 
ercised and the Senate’s approval to be given or refused 
in each case according to its special merits, to confer on 
these officers individually an advance in rank and retired 
pay to one grade above that actually held by them at the time 
of their respective retirements. Unless the President and 
Senate shall concur in holding that the officer’s merits and 
services justify his advancement, it is quite clear that the 
provisions of the law as to such advancement are not to 
be given effect. It seems reasonable to suppose that an 
officer retired by reason of physical incapacity contracted 
in the line of duty, for example, by reasen of wounds re- 
ceived in action, would be at least as likely to deserve this 
recognition of his previous services as one retired for other 
reasons. Yet all of this class of officers who have been thus 
retired subsequent to the enactment of the act of 1890 are 
singled out for exclusion from the benefits of the law of 
1904. It does not seem to me that this is a reasonable in- 
terpretation of the intention of the Congress. I have con- 
sidered this question very carefully because the previous 
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opinion of this department was rendered nearly five vears 
ago and has been accepted as correct and acted upon, both 
by the President and by your predecessors, and under these 
circumstances a decision thus determining rights during a 
considerable time should not be lightly disturbed. More- 
over, great respect is due to the judgment both of the official 
who rendered this opinion and of the officials who acted 
under it. Nevertheless, after mature advisement in the 
premises, I have been compelled to reach the conclusion 
that the opinion in question was erroneous, and that officers 
retired for physical disability contracted in the line of 
duty; in accordance with the terms of the act of 1890, are 
entitled, in the discretion of the President, by and with 
the consent of the Senate, to the promotion permitted by 
the act of 1904. 
I remain, sir, 
Yours very respectfully, 
CHARLES J. BONAPARTE. 


The SECRETARY OF WAR. 


CIVIL SERVICE—LABORERS WHO PERFORM CLERICAL 
DUTIES. 


The Attorney-General did not intend by his opinion of February 18, 
1909 (ante, 185), to make any ruling with respect to the civil- 
service law or rules, except as to the employees at the navy- 
yards. 

The statement in that opinion that the words “ persons employed 
merely as laborers,” in section 1 of Rule II of the Civil-Service 
Rules, are to be understood as tncluding those covered by the 
words “any person merely employed as a laborer or workman,” 
in section 7 of the civil-service law—is, however, of general 
applicability. 

Full effect must be given to the word “merely” as used in the 
section of law and the rule above quoted; and when laborers 
discharge duties of a clerical, supervisory, custodial, or other 
character distinct from mere manual labor, to any extent and 
without any regard to the proportion of their time required in 
the discharge of such duties, the law permits of their classification 
and the rule classifies them. 
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DEPARTMENT OF JUSTICE, 
March 3, 1909. 

Sir: I have the honor to acknowledge your communica- 
tion of February 27th, transmitting a letter from the Civil 
Service Commission of February 25th, in which the Com- 
mission calls attention to the language of my answer to the 
second question considered in my opinion of February 18, 
1909 (ante, 185). In that opinion I was asked “ whether 
the navy-yard service is a part of the classified service.” 
I said, on this subject (p. 191): 

“The second question can not be readily answered be- 
cause it is not clear whether the words ‘ navy yard service ’ 
are intended to embrace all civilians employed at navy 
yards, or only some among such employees, and, if some, 
what class of employees is thus designated. By section 1 
of Rule II of the Civil Service Rules it is provided that— 

“* The classified service shall include all officers and em- 
ployees in the executive civil service of the United States, 
heretofore or hereafter appointed or employed, in _posi- 
tions now existing or hereafter to be created, of whatever 
function or designation, whether compensated by a fixed 
salary or otherwise, except persons employed merely as 
laborers, and persons whose appointments are subject to 
confirmation by the Senate.’ | 

“The words ‘ persons employed merely as laborers’ in 
this rule must be understood as including all those covered 
by the exception ‘any person merely employed as a laborer 
or workman’ in section 7 of the civil service act; and, un- 
derstanding it with this qualification, there would seem to 
be no doubt that all civilian employees at navy yards whose 
duties are not those solely of a laborer, skilled or unskilled, 
or of a mechanic of any grade, are undoubtedly included 
within the classified service.” 

The Commission now states: 

“The understanding of the Commission is that the lan- 
guage used by the Attorney-General has reference only to 
the peculiar conditions of the navy yard service, and that 
the only holding of the Department of Justice in regard to 
the navy yard service, in reply to the second question ad- 
dressed by the Commission, is that persons who are not 
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laborers, skilled or unskilled, in the navy yards are in the 
classified service, and that there is no intention to announce 
the rule in regard to laborers, skilled or unskilled, as afore- 
said; and that the answer of the Attorney-General to the 
second question addressed by the Commission was not in- 
tended to announce the law to any further extent than 
as above cited, or as applicable to any other department 
or place than the peculiar conditions of the navy-yards,” 
and asks whether its understanding of the passage above 
quoted in my opinion of February 18 is correct. I have 
the honor to answer this question in the affirmative, It was 
not intended by what is said in the opinion of February 18 
to make any ruling with respect to the civil service law or 
rules, except as applied to employees at the navy vards. 
The statement that the words “ persons employed merely 
as laborers” in section 1 of Rule II of the civil service 
rules must be understood as including those covered by the 
words “ any person merely employed as a laborer or work- 
man” in section 7 of the civil-service law, is, indeed, of 
general applicability; but the further discussion of the 
subject in this part of the opinion of February 18 is con- 
fined, as I think its language sufficiently indicates, to the 
peculiar conditions existing in the navy yard service. I 
think it appropriate to add that full effect must be given 
to the word “ merely,” as used in both the section of the 
luw and the rule above mentioned. It 1s evidently contem- 
plated in both cases that there may be laborers who dis- 
charge duties of a clerical, supervisory, custodial, or other 
character distinct from mere manual labor. When such 
conditions exist to any extent, without any regard to the 
proportion of their time thus required in the discharge of 
such duties, the law permits their classification and the rule 
classifies them. 
Pray believe me to be, 
Yours, most respectfully and truly, 
CHARLES J. BONAPARTE. 


THE PRESIDENT. 


OPINIONS 


OF 


HON. GEORGE W. WICKERSHAM, OF 
NEW YORK. 


APPOINTED MARCH 5, 1909. 


DELIVERY OF AN INSIGNIA FROM THE GERMAN EMPEROR 
TO A CLERK IN THE POST-OFFICE DEPARTMENT. 


The Secretary of State would not be justified, without authority of 
Congress therefor, in delivering to a clerk of class 4 in the Post- 
Office Department an insignia which had been conferred upon 
the latter by the German Emperor. 

Such clerk is an inferior officer of the United States within the 
meaning of Article II, section 2, paragraph 2, of the Constitu- 
tion, and is therefore inhibited by the last clause of Article I, sec- 
tion 9, of the Constitution, from accepting the insignia, unless the 
consent of Congress be first obtained. 

Section 3 of the act of January 31, 1881 (21 Stat. 604), which di- 
rects that any present, decoration, etc., which shall be conferred 
or presented by any foreign government to any officer of the 
United States shall be tendered through the Department of State, 
does not authorize their delivery to any particular class of officers, 
or to any officer, unless authority therefor be first obtained by 
act of Congress. 

DEPARTMENT OF JUSTICE, 


March 10, 1909. 

Sm: In reply to your favor of February 20, inquiring 
whether or not “in view of the provisions of Article I, 
section 9, clause 8, and Article II, section 2, of the Consti- 
tution of the United States; of Twenty-first Statutes at 
Large, 604; of sections 169, 201, and 351 Revised Statutes; 
of Twenty-second Opinions of the Attorneys-General, page 
186, and of Thirtieth Statutes at Large, 316-317,” your 
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department would be justified in delivering to Capt. N. M. 
Brooks, a clerk of class 4 in the Post-Office Department the 
insignia of the third class of the Order of the Red Eagle 
conferred upon him by the German Emperor, I beg to say 
that in my opinion the department would not be justified 
in delivering such insignia to Captain Brooks without the 
authority of Congress. 

By section 163, Revised Statutes, it is provided that 
“The clerks in the Departments shall be arranged in four 
classes, ,distinguished as the first, second, third, and fourth 
classes.” By section 167 the salary of a clerk of the fourth 
class is fixed at $1,800 per annum, and by section 169 each 
head of a Department “is authorized to employ in his 
Department such number of clerks of the several classes 
recognized by law * * * atsuch rates of compensation, 
respectively, as may be appropriated for by Congress from 
vear to year.” 

The classification in section 163, Revised Statutes, was, 
under the civil service law, adopted by the head of each 
Department by direction of the President on June 9, 1896 
(23d Report Civil Service Commission, p. 86), and clerks 
of the fourth class are civil service appointees. It there- 
fore appears that Mr. Brooks holds his appointment from 
the head of a Department, that he receives for his services 
a fixed compensation from moneys appropriated for the 
purpose by Congress, that he has regularly prescribed serv- 
ices to perform, and his duties are continuing and perma- 
nent, and not occasional and temporary. He is, therefore, 
an inferior officer of the United States within the meaning 
of that clause of Article IT, section 2, of the Constitution, - 
which provides that ‘“ Congress may, by law, vest the ap- 
pointment of such inferior officers, as they think proper, in 
the President alone, in the courts of law, or in the heads of 
Departments.” (United States v. McCrory, 91 Fed. 295; 
United States v. Germaine, 99 U. S. 508; Hall v. Wiscon- 
sin, 103 U.S. 5, 8; United States v. Hartwell, 6 Wall. 385; 
United States v. Hendee, 124, U.S. 312.) 

It follows, therefore, that in the absence of a special con- 
sent obtained from Congress, Mr. Brooks is inhibited from 
accepting the insignia in question, by the last clause of 
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Article I, section 9, of the Constitution, which provides that 
‘No person holding any office of profit or trust under them 
[the United States], shall, without consent of the Congress, 
accept of any present, emolument, office, or title of any 
kind whatever, from any king, prince, or foreign state.” 

While section 3 of the act of January 31. 1881 (21 Stat. 
604), directs that all presents of this kind shall thereafter 
be delivered through the Department of State. vet it does 
not authorize their delivery to any particular class of offi- 
cers, or to any officer, unless authority be first. obtained by 
act of Congress; and there appears to be no special act for 
the benefit of Mr. Brooks. 

It is not intended to imply that a present of the kind 
mentioned in the above-quoted clause of the Constitution 
can be accepted by any and every emplovee of the Govern- 
ment other than those appointed by the President, the 
courts of law, and the heads of departments: but the office 
here in question 1s clearly one of that character, and is, 
therefore, recognized by the Constitution, and there can be 
no question that the inhibition applies to its incumbent. 

Respect fully. 
GEORGE W. WICKERSHAM. 


The SECRETARY OF STATE. 


NAVAL OFFICERS—RETIREMENT—RANK AND PAY. 


Where an officer of the Navy was retired under section 1454, Revised 
Statutes, for incapacity not originating in the line of duty, and 
upon a full review of the facts the Secretary of the Navy found 
that the causesof his incapacity were incident to the service, and 
he was accordingly transferred by the President, by and with the 
advice and consent of the Senate, to the 50 per centum retired pay 
list under section 1594, Revised Statutes, and later, by a private 
act of Congress, was transferred to the 75 per centum pay list 
of retired officers under section 1588, Revised Statutes, he can not 
thereafter be placed on the retired list with the retired pay of one 
grade above that actually held by him at the time of his retire- 
ment, under the act of June 29, 1906 (34 Stat. 554), which author- 
izes such advancement to certain officers of the Navy who have 
been retired on account of wounds or disability incident to the 
service. 
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The act of 1906 did not change the fact that said officer was retired, 
however erroneous such action may have been, for incapacity not 
originating in the line of duty. 


DEPARTMENT OF JUSTICE, 
March 13, 1909. 

Sir: I have the honor to respond to your request of 
February 138, 1909, for an opinion upon the case there 
stated, in substance as follows: 

Jabez Burchard, assistant engineer, United States Navy, 
served some time as third assistant engineer in the civil 
war; was afterwards promoted to assistant engineer and 
was retired on furlough pay October 26, 1874, under section 
1454, Revised Statutes, upon the approval by the President 
of the finding of the retiring board that he was incapaci- 
tated for active duty, and that the incapacity did not 
originate in the line of duty. 

March 1, 1877, the Secretary of the Navy in a letter to 
the Auditor for the Navy Department stated that— 

“Upon a full review of all the facts in the case * * * 
the department is of opinion that the causes which in- 
capacitated him (Burchard) for active duty were incident 
to the service; and that he should have the higher rates of 
pay allowed retired officers by section 1588 of the Revised 
Statutes.” 

April 1, 1878, Mr. Burchard was transferred by the 
President, by and with the advice and consent of the 
Senate, from the furlough pay to the 50 per centum retired 
pay list, under authority of section 1594 of the Revised 
Statutes. 

_ An act “for the relief of Jabez Burchard,” approved 

January 5, 1909 (35 Stat. 1899), provides: 

“That the Secretary of the Navy be, and he is hereby, 
authorized and directed to transfer Jabez Burchard, assist- 
ant engineer, United States Navy (retired), from the half- © 
pay list to the seventy-five per centum pay list of retired 
officers under section fifteen hundred and eighty-eight of 
the Revised Statutes of the United States, to take effect 
from the date of his retirement.” 

The transfer directed by this statute has been made. 
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Section 1588 of the Revised Statutes, referred to in the 
act just quoted, reads: 

* The pav of all officers of the Navy who have been re- 
tired after forty-five years’ service after reaching the age 
of sixteen years, or who have been or may be retired after 
forty years’ service, upon their own application to the 
President, or on attaining the age of sixty-two vears, or 
on account of incapacity resulting from long and faithful 
service, from wounds or injuries received in the line of 
duty, or from sickness or exposure therein, shall, when not 
on active duty, be equal to seventy-five percentum of the 
sea-pay provided by this chapter for the grade or rank 
which they held, respectively, at the time of their retire- 
ment. The pay of all other officers on the retired list shall, 
when not on active duty, be equal to one-half the sea-pay 
provided by this chapter for the grade or rank held by 
them, respectively, at the time of their retirement.” 

Assistant Engineer Burchard now requests that he be 
given the rank and retired pay of the next higher grade, 
pursuant to the act of June 29, 1906 (34 Stat. 554), which 
provides: | 

* That any officer of the Navy not above the grade of 
Captain who served with credit as an officer or as an en- 
listed man in the regular or volunteer forces during the 
civil war prior to April ninth, eighteen hundred and 
sixty-five, otherwise than as a cadet, and whose name is 
borne on the official register of the Navy, and who has 
heretofore been, or may hereafter be, retired on account 
of wounds or disability incident to the service or on ac- 
count of age or after forty years’ service, may, in the dis- 
cretion of the President, by and with the advice and con- 
sent of the Senate, be placed on the retired list of the Navy 
with the rank and retired pay of one grade above that 
actually held by him at the time of retirement: Provided, 
That this Act shall not apply to any officer who received an 
advance of grade at or since the date of his retirement or 
who has been restored to the Navy and placed on the re- 
tired list by virtue of the provisions of a special Act of 
Congress.” 


52747°—voL 27—10——17 





224 Naval Officers—Retirement—Rank and Pay. 


The officer has all the qualifications for advancement 
under said act, if, under the facts stated, and especially 
the above private act for his relief, he is to be now con- 
sidered as having been retired for incapacity from causes 
incident to the service, and this is substantially your ques- 
tion. 

In the case of Jerome E. Morse (14 Comp. Dec. 167), a 
case similar to this, the Comptroller of the Treasury, in 
a re-considered opinion held that a private act, similar to 
this operates to change the status of the officer from that 
of one retired for incapacity, not incident to his service 
to that of one retired for an incapacity of service origin; 
and that, if the officer has the other qualifications, this en- 
titled him to advancement under the act of June 29, 1906. 

I can not, however, concur in that decision, and I agree 

with the opinion of the learned Judge-Advocate-General 
of the Navy, dated January 25, 1909, submitted with the 
papers presented to me. The act of January 5, 1909, au- 
thorizes the transfer of Burchard from the half-pav list to 
the 75 per centum pay list. By it his rate of pay 1s in- 
creased to as much as it would have been if he had been 
retired— 
“after forty-five years’ service after reaching the age of 
sixteen years,or * * * after forty years’ service upon 
their own application to the President, or on attaining the 
age of sixty-two years, or on account of incapacity resulting 
from long and faithful service, from wounds or injuries re- 
ceived in the line of duty, or from sickness or exposure 
therein.” (Sec. 1588 R. 8.) 

This act does not, however, give Mr. Burchard the rank 
and retired pay of the next higher grade. as was stated in 
the case of Potts v. United States (125 U.S. 176): 

“ The object of the statute is not to enable the President 
and Senate to vacate the finding of the retiring board that 
the incapacity of the officer did not ‘ originate in the line of 
duty,’ and to decide that it was ‘ the result of an incident of 
the service,’ but to afford a means for his relief from the 
consequences of such a finding, to the extent of adding to 
his pay the difference between the half of leave of absence 





The Secretary of the Navy. 220) 


pay and the half of sea pay. It may have been intended as 
a provision for a remedy for wrongs done by retiring 
boards, but it limited the power of the President and Sen- 
ate in that behalf to a transfer of the name of the officer 
from ‘the furlough to the retired pay list... The cause of 
his retirement still remains the same, and determines his 
position on the ‘ retired pav list.’” 

The status of Mr. Burchard was fixed by the findings of 
the retiring board, approved by the President, and it may 
be questioned whether or not Congress has the authority to 
change the finding of the retiring board. even if it so 
intended. 

In United States v. Burchard (125 U. S. 179), the Su- 
preme Court said: 

* Neither the department nor the President could then 
change the findings. as they had already been approved, and 
were no longer open to review. The action of the President 
was equivalent to the judgment of an appropriate tribunal 
upon the facts as found. That judgment as a judgment 
could not be disturbed.” 

It is undoubtedly within the power of Congress to give 

Mr. Burchard all the benefits which he would have re- 
ceived had he been correctly retired, and Congress has taken 
definite action in his behalf by authorizing the Secretary of 
the Navy to transfer him— 
“ from the half-pay list to the seventy-five per centum list 
of retired officers under section fifteen hundred and eighty- 
eight of the Revised Statutes of the United States, to take 
effect from the date of his retirement.” (Private, No. 63, 
approved Jan. 5, 1909; 35 Stat. 1399.) 

This act gave him all the benefits of persons who by the 
terms of that section were entitled to the emoluments pre- 
scribed therein, but it did not make him an officer of the 
Navy who had heretofore been “retired on account of 
wounds or disabilities incident to the service, * * *,” 
the fact being, as the record shows, that. although unad- 
visedly or erroneously, Mr. Burchard was definitely retired 
for a physical disability which was not due to an incident 
of the service. 
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In my opinion, therefore, Mr. Burchard is not eligible 
under the act of June 29, 1906, above stated to be placed on 
the retired list of the navy with the rank and retired pay of 
one grade above that actually held by him at the time of his 
retirement. 

I return the papers submitted with your communication 
of February 13, 1909. 

Very respectfully yours, 


GEORGE W. WICKERSHAM. 


The SECRETARY OF THE NAVY. 


INTERNAL REVENUE—ALCOHOL—PURE, NEUTRAL, OR 
COLOGNE SPIRITS—COMMERCIAL ALCOMMOL. 


The term ‘ alcohol,” as used in section 3297, Revised Statutes, and 
in section 1 of the act of June 7, 1906 (34 Stat. 217), embraces 
the various grades of alcohol as reclassified in Internal Revenue 
Circular No. 723, and referred to therein as pure, neutral, or 
cologne spirits, and as commercial alcohol. 

Opinions of January 11, 1908, and March 25, 1908 (26 Op. 476, 
542), dealt with the meaning of the terms under the food and 
drugs act, to secure regulations for branding spirits in conformity 
with the intent of that act, and have no application to the sections 
above referred to. 


DEPARTMENT OF JUSTICE, 
March 16, 1909. 

Sir: In your communication of February 3, 1909, you 
ask whether the word “alcohol,” as it appears in section 
3297, Revised Statutes, and in section 1, act of June 7, 1906 
(34 Stat. 217), includes only spirits heretofore known as 
“pure, neutral, and cologne spirits,” or whether it also 
includes spirits designated under the reclassification of 
spirits by the internal-revenue department as “ commercial 
alcohol.” 3 

The material parts of the statutes referred to read as 
follows: 

“ Sec. 3297. The Secretary of the Treasury is authorized 
to grant permits to any incorporated or chartered scientific 
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institution or college of learning to withdraw alcohol in 
specified quantities from bond without payment of the in- 
ternal-revenue tax on the same, or on the spirits from which 
the alcohol has been distilled, for the sole purpose of pre- 
serving specimens of anatomy, physiology, or natural his- 
tory belonging to such institution, or for use in its chemical 
laboratory.” 

Section 1, act of June 7, 1906: . 

“From and after January first, nineteen hundred and 
seven, domestic aleohol of such degree of proof as may be 
prescribed by the Commissioner of Internal Revenue, and 
approved by the Secretary of the Treasury, may be with- 
drawn from bond without the payment of internal- 
revenue tax, for use in the arts and industries, and for fuel, 
hight and power, provided said alcohol shall have been 
mixed in the presence and under the direction of an 
authorized Government officer, after withdrawal from the 
distillery warehouse, with methyl alcohol or other de- 
naturing material or materials, or admixture of the same, 
suitable to the use for which the alcohol is withdrawn, but 
which destroys its character as a beverage and renders it 
unfit for liquid medicinal purposes.” 

Section 3297 of the Revised Statutes. above quoted, 1s 

found in chapter 4 of Title NAAYV of the Revised Statutes 
of the United States: and section 3248, being the second 
section of that chapter. defines the word * alcohol * within 
the true intent and meaning of the act as being— 
“that substance known as ethyl alcohol * * * which 
is commonly produced by the fermentation of grain 
* * * including all dilutions and mixtures of this sub- 
stance: and the tax shall attach to this substance as soon 
as it is in existence as such, whether it be subsequently sepa- 
rated as pure or linpure spirit, or be immediately, or at 
any subsequent time, transferred into such other substance, 
either in the process of original production or by any sub- 
sequent process.” 

Under this definition it would seem that the term * alco- 
hol” would embrace both of the classes into which alcohol 
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is divided by the reclassification embodied in Internal- 
Revenue Circular No. 723, of May 5, 1908, viz: 

“(a) All forms of distilled spirits from which the sub- 
stances congeneric with ethyl alcohol have been removed 
for practical purposes altogether, and which have -been 
heretofore marked as‘ pure, neutral, or cologne spirits; ’ 

“(b) That product which has been commercially known 
as ‘alcohol’ from which these congeneric substances have 
not been removed.” 

The opinions of the Attorney-General, rendered January 
11, 1908, and March 25, 1908 (26 Op. 476 and 542), dealt 
with the meaning of the terms under the food and drugs act 
and were given to secure regulations for branding spirits 
in conformity with its intent, and did not deal with the 
statutory definition prescribed in the chapter of the Re- 
vised Statutes above referred to and had no application to 
the section now under consideration. 

I am, therefore, of the opinion that the term “ alcohol,” 
as used in the two statutes under consideration, embraces 
the various grades of alcohol as reclassified in Internal- 
Revenue Circular No. 723. 

Very respectfully, 


GEORGE W. WICKERSHAM. 


The SECRETARY OF THE TREASURY. 


CUSTOMS LAW — DRAWBACK — STEAM EVAPORATOR AND 
STEAM PUMP USED IN CONSTRUCTION OF A DREDGE. 


Section 17 of the act of June 26, 1884 (23 Stat. 57) allowing draw: 
back on vessels built in the United States for foreign account, 
wholly or partly of foreign materials on which import duties have 
been paid, was not repealed by sections 7 of the act of August 27, 
1894 (28 Stat. 509, 548), and 12 of the act of July 24, 1897 (30 
Stat. 207), but continue in force. 

A dredge is a vessel within the meaning of section 17 of the act of 
June 26, 1884 (23 Stat. 57). 

Those appliances which are permanently attached to a vessel and 
which would remain on board were the vessel to be laid up for 
a long period are parts of the vessel itself. 
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A steam pump and steam evaporator imported and used in the 
construction of a steam dredge are so attached to the vessel and 
are such essential and permanent parts of it that they are 
properly material used in the construction of the vessel within 
the menning of section 17 of the act of 1S8S4. 

Drawback should not be refused because the materials which com- 
pose the pump and evaporator were not assembled after iimporta- 
tion but were purchased as a whole abroad. The act requires 
only that the vessel be built in the United States and not that each 
Separate attachment or appliance be manufactured in this country. 

The drawback provision of section 17 applies not only to vessels 
exported on the decks of other vessels but applies also to vessels 
leaving the United States on their own bottoms. 

The amount of drawback is regulated by the act of July 24, 1907, 
sec. 30 (80 Stat. 211) and is 99 per cent of the duties paid. 


DEPARTMENT OF JUSTICE, 
March 20, 1909. 

Sir: On April 28, 1908, for the purpose of ascertaining 
whether drawback should be allowed the American Loco- 
motive Company on a cast-iron evaporator with mountings, 
and a steam pump, which had been imported by said com- 
pany and subsequently used in the construction of a steam 
dredge for account of the Cuban Government, and, if 
allowed, what per cent of the duty paid should be retained 
by the United States, your predecessor requested of this 
department an opinion upon the following questions: 

“1. Is section 17 of the act of. June 26, 1884, now in full 
force and effect ? 

“9, If so— 

“(a) Is a steam evaporator and steam pump, as used by 
the applicants in the construction of a dredge, material used 
in the construction of a vessel, within the meaning of the 
said section 17? 

“(L) Does the word ‘exported’ in said section 17 limit 
the allowance of drawback to cases where the vessel con- 
structed of imported material is exported on the deck of 
another vessel, or does it apply to a vessel leaving the 
United States on its own bottom ? 

“(c) Should the retention by the United States be 10 per 
cent or only 1 per cent of the duties paid?” 

On May 20, 1908, it was requested that the Solicitor of 
the Treasury Department, in conformity with the rules of 
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this department, prepare an opinion expressing his views 
upon the questions propounded. This was done. but it was 
not received by this department until January 19, 1909. 
And I now proceed to a consideration of the questions sub- 
mitted, in the order above stated. 

“ First. 2s section 17 of the act of June 26, 1884, now in 
full force and effect?” 

In 1900, the Secretary of the Treasury refused to allow a 
drawback upon imported mirrors used in the construction 
of a cruiser for the account of Japan, on the ground that 
said statute had been superseded cr repealed by section 12, 
act of July 24, 1897 (30 Stat. 207). In 1905, said applica- 
tion for drawback was renewed. and the matter was re- 
ferred to this department. but an opinion was refused be- 
‘cause the application had been filed more than six years 
after the claim had accrued. 

I understand, therefore,: that the present inquiry ‘is, 
whether or not section 12 of the customs act of 1897 ex- 
presses the whole law upon this subject. 

Section 17 of the act of June 26, 1884 (23 Stat. 57) reads 
as follows: 

“When a vessel is built in the United States for foreign 
account, wholly or partly of foreign materials on which 
import duties have been paid. there shall be allowed on such 
vessel, when exported, a drawback equal in amount to the 
duty paid on such materials, to be ascertained under such 
regulations as may be prescribed by the Secretary of the 
Treasury. Ten per centum of the amount of such drawback 
so allowed shall, however, be retained for the use of the 
United States by the collector paying the same.” 

Section 12 of the customs act of 1897 (30 Stat. 207) 
reads as follows: 

“ That all materials of foreign production which may be > 
necessary for the construction of vessels built in the United 
States for foreign account and ownership, or for the pur- 
pose of being employed in the foreign trade, including the 
trade between the Atlantic and Pacific ports of the United 
States, and all such materials necessary for the building 
of their machinery, and all articles necessary for their out- 
fit and equipment, may be imported in bond under such 
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regulations as the Secretary of the Treasury may prescribe: 
and upon proof that such materials have been used for such 
purposes no duties shall be paid thereon. But vessel; re- 
ceiving the benefit of this section shall not be allowed to 
engage in the coastwise trade of the United States more 
than two months in any one year, except upon the payment 
to the United States of the duties of which a rebate is 
herein allowed: Provided, That vessels built in the United 
States for foreign account and ownership shall not be 
allowed to engage in the coastwise trade of the United 
States.” 

~The general rule here applicable with reference to repeals 
by implacation has thus been stated by the Supreme Court 
of the United States: 

“While it is true that repeals by implication are not 
favored by the courts, it is settled that. without express 
words of repeal, a previous statute will be held to be modi- 
fied by a subsequent one, if the latter was plainly intended 
to cover the whole subject embraced by both. and to pre- 
scribe the only rules in respect to that subject that are to 
govern. (Zracy v. Tuffly, 134 U. S. 206, 223; Cnited 
States v. -Allen, 163 U.S. 499. 501.) 

Whether or not section 17 of the act of June 26, 1884. 
has been repealed under this rule will, IT think, clearly 
appear from a review of the legislation relating to this 
subject and a consideration of the purposes for which said 
act was passed. 

Section 2510 of the general revenue law enacted March 3, 
1883 (22 Stat. 4&8, 523). provided as follows: 

“All lumber, timber, hemp, manila, wire rope, and iron 
and’ steel rods, bars. spikes, nails, and bolts, and copper 
and composition metal which may be necessary for the 
construction and equipment of vessels built in the United 
States for foreign account and ownership or for the pur- 
pose of being emploved in the foreign trade, including the 
trade between the Atlantic and Pacific ports of the United 
States, after the passage of this act, may be imported in 
bond under such regulations as the Secretary of the Treas- 
ury may prescribe; and upon proof that such materials 
have been used for such purpose, no duties shall be paid 
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thereon. But vessels receiving the benefit of this section 
shall not be allowed to engage in the coastwise trade of the 
United States more than two months in any one year, ex- 
cept upon the payment to the United States of the duties 
on which a rebate is herein allowed: Provided, That vessels 
built in the United States for foreign account and owner- 
ship shall not be allowed to engage in the coastwise trade 
of the United States.” 

This, with minor alterations, was taken from section 
9513 of the Revised Statutes, which was codified from the 
revenue act of June 6, 1872 (17 Stat. 230, 238). Hence, 
when the act of June 26, 1884, was passed, there was a 
statute in existence which contained the same provisions, 
except as to the variety of materials, as section 12 of the 
customs act of 189%. 

Said act of 1884 was passed under the title. ‘An act 
to remove certain burdens on the American merchant 
marine and encourage the American foreign carrying trade, 


” and was 1n no respect a revenue 


end for other purposes, 
law, but dealt exclusively with matters which pertain to 
shipping interests. It 1s apparent that if section 17 of said 
act and section 2510 of the act of 1883 are consistent and 
can stand together, then section 12 of the said act of 1897 
is also consistent with the said act of 1884, and did not 
supercede section 17 thereof. 

It is further apparent that it was not the purpose of 
Congress in passing the act of June 26, 1884, to repeal or 
limit any law previously existing, which tended to favor 
the construction and equipment of ships for foreign 
account, or to encourage American foreign carrying trade. 

Nor was there anything inconsistent between the pro- 
visions of section 2510 of the act of 1883 and section 17 of 
the said act of 1884. The former provided for a remission 
of duties by having the material imported in bond, while 
the latter provided for a drawbach, when the duties had 
already been paid, of the entire amount paid, less 10 per 
centum. The one was but a supplement of the other. 

Under the act of 1883, it was necessary for the importer 
to anticipate the purpose of the importation, and have it 
made in bond; but by the provisions of the act of 1884, 
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material might be imported by a wholesale dealer for the 
trade generally and the duties paid thereon, but if used by 
the importer, or by any purchaser, for the purposes men- 
tioned, the same advantages, less 10 per cent of the amount 
of the duty, were allowed him, as if the importation had 
originally been made for that purpose. 

This is not the only instance where laws providing for 
a remission of taxes and the allowance of drawback stand 
together and supplement each other. By section 3329, Re- 
vised Statutes, it 1s provided that “ distilled spirits upon 
which all taxes have been paid may be exported, wetth the 
privilege of drawback,” in quantities and in the manner 
therein described; while section 3330 provides that ~ dis- 
tilled spirits may be withdrawn from distillery bonded 
warehouses * * * forexportation * * * aithout the 
payment of a tar,” in the quantities and upon the con- 
ditions stated therein. 

As further evidence that it was not intended by Con- 
gress that said section 17, act of 1884, should supersede or 
affect section 2510, act of 1883, in the general revenue law 
passed October 1, 1890 (26 Stat. 567, 613), said section 
2510 was incorporated without any reference to the act of 
188+; and it was again incorporated as section 7 in the 
general tariff law passed August 27, 1894 (28 Stat. 500. 
548), with modifications as to the material to which it was 
applicable; and this section was copied as section 12 into 
the tariff act of 1897. 

The reasons which show that section 17 of the act of 1884 
did not repeal section 2510 of the act of 1883 serve equally 
well to prove that said section 17 was not repealed by 
either of the acts of 1890, 1894, or 1897. But there is an 
additional reason why these later acts did not repeal said 
section 17. Section 25 of the tariff act of 1890 (26 Stat. 
617) ‘dealt solely with the question of drawbacks, the 
material parts thereof reading as follows: 

“That where imported materials on which duties have 
been paid, are used in the manufacture of articles manu- 
factured or produced in the United States, there shall be 
allowed on the exportaticn cf such articles a drawback 
equal in amount to the duties paid on the materials used, 
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less one per centum of such duties: Provided, That when 
the articles exported are made in part from domestic 
materials, the imported materials or the parts of the 
articles made from such materials shall so appear. in the 
completed articles that the quantity or measure thereof 
may be ascertained: .lnd provided further, That the draw- 
back on any article allowed under existing law shall be con- 
tenued at the rate herein provided.” 

As this section of the act of 1890 and section 17 of the 
act of 1884 relate to the same subject, to wit, drawbacks, 
it appears that this is the section which should be 
scrutinized to determine whether or not said section 17 is 
repealed or modified. But we find therein an express pro- 
vision that— : 

“The drawback on any article allowed under existing 
law shall be continued at the rate herein provided.” 

The act of 1884 was certainly at that time an existing law, 
and section 17 thereof was, therefore, expressly recognized 
and continued by this proviso. 

It might be insisted that the opinion of the Supreme 
Court in the case of U'neted States v. Allen (168 U.S. 499) 
is contrary to this view, but an examination of that opinion 
will show that the question there decided was entirely dif- 
ferent from the one here presented, and that it is not 
authority for a contrary view. It was there held that the 
provision in the tariff act of 1883, which allowed a draw- 
back upon imported bituminous coal consumed as fuel on a 
steam vessel engaged in the coasting trade, was repealed by 
implication by the tariff act of 1890. The proviso just 
quoted was relied upon by the claimants to show that the 
drawback upon coal was continued, but from an analysis of 
the provisions of the two acts with reference to the duties 
upon bituminous coal, and especially in view of the fact 
that both acts were general tariff laws, the court reached the 
conclusion that the latter act superseded the former, and 
that, therefore, the act of 1883 was not an “existing law ” 
within the meaning of said proviso. But the court further 
said (p. 503) : 

“ We are not called on now to determine whether the pro- 
viso in question should be limited solely to exported articles 
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of domestic manufacture composed in whole or in part of 
foreign materials, or whether the provision has reference to 
the general and specific sections authorizing drawbacks 
contained in Chapter 9, Title NXNNIV. of the Revised 
Statutes, or to special acts authorizing drawbacks if such 
there be.” 

The court did not, therefore, undertake to determine the 
exact scope of the proviso. But by its express terms it ap- 
plied to all drawbacks allowed by eeesting Tims, and the 
said act of 1884 was a law enacted for the special purpose 
of encouraging the American foreign carrving trade, and 
was an “ existing law ” at that time: and, therefore, neces- 
sarily section 17 thereof was within the meaning of said 
proviso. This general drawback provision, which first ap- 
peared in the said act of 1890, was reenacted in the tariff 
act of 1894 (28 Stat. 551), and also in the tariff act of 1897 
(30 Stat. 211): and, therefore, said section 17 of the act of 
1884 was not repealed by either of said acts, but has been 
continued to the present time. 

Second. “Js the steam evaporator and steam pump in 
question, material used in the construction of a vessel, 
within the meaning of section 17, act of June 26. 1884?” 

This question presents two matters for inquiry: First, 
whether the dredge is a “ vessel” within the meaning of 
the act, and, second, if so, whether the evaporator and 
pump were material used in building the vessel, within its 
meaning. 

I am of the opinion that the dredge is a vessel within 
the meaning of said act. By section 3, Revised Statutes, 
it is provided that— 

“The word ‘ vessel’ includes every description of water- 
craft or other artificial contrivance used, or capable of be- 
ing used, as a means of transportation on water ;” 
and the courts have given a liberal interpretation to this 
language. 

In Cope v. Vallette Dry Dock Co. (119 U. S. 625, 629), 
the court quoted with approval from an opmion delivered 
by Lord Justice Brett, in which it was held that the word 
“ ship ” included a hopper barge used for receiving mud 
from a dredging machine and carrying it out to deep 
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water, though it had no means of locomotion of its own, 
but was towed by other vessels. 

In Ellis v. United States (206 U. S. 246, 259), it was 
held that persons employed on dredges and scows, in dredg- 
ing a channel in a harbor, were not laborers or mechanics 
within the meaning of the act of August 1, 1892, known 
as the “ eight-hour law,” but were seamen. 

In “ The International” (89 Fed. 484, 485), the court 
in holding that a steam dredge and scows used in connec- 
tion therewith were vessels within the meaning of Revised 
Statutes, section 3, said: 

“ While the dredge was not intended or adapted for the 
carriage of merchandise or passengers, and did not possess 
the power of self-propulsion except to an inadequate ex- 
tent through the use of its steam shovel or dipper as a 
paddle, it was nevertheless a water craft ‘ used, or capable 
of being used, as a means of transportation on water.’ Its 
permanent home was on navigable water, and it was in- 
tended and adapted for navigation and transportation by 
water of its crew, supphes and machinery, from point to 
point, in carrying on the work of deepening and removing 
obstructions from channels and harbors in aid of naviga- 
tion and commerce.” 

To the same effect are Zhe Alabama (22 Fed. 449), The 
Pioneer (80 Fed. 206), Aztcheson v. Endless Chain.Dredge 
(40 Fed. 253), Zhe Starbuck (61 Fed. 502), Saylor v. Tay- 
lor ((7 Fed. 476), MWcJaster v. One Dredge (95 Fed. 832), 
Bowers Hydraulic Dredging Co. v. Federal Contracting 
Co. (148 Fed. 290). 

The second question, whether the pump and evaporator 
are material used in building the vessel, is one of greater 
difficulty. It appears from your communication that the 
evaporator, with mountings, weighs 5 tons; that it was 
necessary in constructing the dredge to make allowance for 
the installation of the evaporator pump and fitting the 
same to place, and to make alterations for the proper use 
of same for the dredge, and that the evaporator and pump 
were absolutely necessary for the completion of the dredge 
and became an essential and permanent part of it. On 
the other hand. neither the pump nor evaporator has any- 
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thing to do with navigating the vessel or keeping it afloat, 
but are appliances used solely for dredging purposes. 

The language of the section in question is— 

* When a vessel is built * * * wholly or partly of 
foreign materials, etc.,” 

a drawback shall be allowed. In section 16 of this act it 
is provided that— 

* All articles of foreign production needed, and actually 
withdrawn from bonded warehouses, for supphes not én- 
cluding equipment of vessels * * * may be so with- 
drawn free of duty.” 

In reading together these two sections, there 1s a clear 
recognition of a distinction between the vessel itself, its 
equipment, and its supphes. This distinction 1s strongly 
emphasized in the statutes which permit material to be 
imported in bond. Section 2510, of the said act of 1883 

22 Stat. 523), reads: : 

“All Jumber, etc. * * * which may be necessary for 
the construction and equipment of vessels built in the’ 
United States for foreign account, etc, * * * mav be 
imported in bond, etc.” 

This same language 1s used in the act of 1890 (Sec. §. 26 
Stat. 613). 

The acts of 1894 and 1897 (28 Stat. 548, sec. 7) (30 Stat. 
207, sec. 12), read as follows: 

“All materials of foreign production which may be 
necessary for the construction of vessels built in the United 
States for foreign account, ete, * * * and all such 
materials necessary for the building of their machinery, 
and all articles necessary for their outfit and equipment, 
may be imported in bond.’ 

Inasmuch, therefore, as the act under which the draw- 
back is claimed makes no provision for a drawback on 
foreign material which enters into the equipment of a ves- 
sel, but in this same act and in other acts—in pari ma- 
teria—there is a clear recognition of a distinction between 
the vessel itself and its equipment; the question here pre- 
sented is, whether the evaporator and pump in question 
are parts of the vessel, or of its equipment. 





238 Drawback—Steam Evaporator Placed in a Dredge. 


Apparently there is nothing in the acts of Congress 
which indicates where the dividing line between the vessel 
proper and its equipment is, and it is a matter, therefore, 
that ought to be determined by technical knowledge. For- 
tunately such information is at hand. After the passage 
of the act of October 1, 1890, for the purpose of ascertain- 
ing the meaning of the word ‘“ equipment ” as used there, 
your department addressed an inquiry to the Naval Board 
of Construction, which was then composed of George 
Dewey, chief of Bureau of Equipment, president; N. H. 
Farquhar, chief of Bureau of Yards and Docks; T. D. Wil- 
son, chief constructor and chief of Bureau of Construction 
and Repair; William M. Folger, chief of Bureau of Ord- 
nance; and G. W. Melville, engineer in chief and chief of 
Bureau of Steam Engineering; and such parts of their 
reply as are here material read as follows: 

‘“* Equipment, used in a general sense, may be defined as 
any portable thing that is used for, or provided in, pre- 
paring a vessel, whose hull is already finished, for service. 
It is the furniture of whatsoever nature which is put into 
a finished ship in equipping her. The Queen’s Regulations 
and Admiralty Instructions give the following definition: 
‘Equipment, in relation to a ship, includes the furnishing 
a ship with any tackle, apparel, furniture, provisions, arms, 
munitions or stores, or any other thing that is used in 
or about a ship for the purpose of fitting or adapting her 
for the sea or for naval service.’ 

“In estimating the displacement of a ship, naval con- 
struetors use the term ‘ Hull and fittings’ in contradis- 
tinction to ‘Equipment,’ the fittings of the hull being 
understood to be any permanent thing attached to the hull 
which would remain on board were the vessel to be laid up 
for a long period. 

“ Adopting these definitions, the Board is of the opinion 
that the term equipment would not include donkey engines, 
pumps, windlasses, steam steerers, and other machinery, 
but that it would include anchors, chain cables, boats, life- 
saving apparatus, nautical instruments, signal hghts, and 
similar articles.” 
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Following this opinion, the customs officers ruled that 
the equipment of a vessel 1s— 

* That which prepares her for a voyage, as rigging, sails, 
anchors, cables, chains, ete.” (Customs Regulations 1908, 
art. ¢26.) 

It appears, therefore, that those appliances which are 
permanently attached to the vessel, and which would re- 
main on board were the vessel to be laid up for a long 
period, are parts of the vessel itself. And, inasmuch as 
the pump and evaporator in question are so attached to 
this vessel and are essential and permanent parts of it, they 
are not a part of the equipment. but are material used in 
the construction of the vessel within the meaning of the 
statute. 

The fact that they do not aid in keeping the vessel afloat 
or propelling it does not have a material bearing upon this 
question. Vessels are designed for different purposes and 
must necessarily greatly vary in their form and permanent 
attachments. A freighter has permanent fixtures for hoist- 
Ing purposes, Which are used solely in loading and unload- 
ing the vessel, but they are none the less a part of it. The 
vessel must be taken as a whole, with all permanent attach- 
ments necessary or useful to accomplish the object for 
which it 1s designed. 

Nor do I think that the drawback should be disallowed 
because the material which compose the pump and evapo- 
rator were not assembled after importation, but they were 
purchased as a whole abroad. The word “ materials,” as 
used in section 12 of the tanff act of 1897. is defined to 
include “all imported merchandise which is adapted for 
use in the construction of a vessel and of her machinery 
(Customs Regulations, 1908, art. 725), and it has the same 
meaning in section 17, act of June 26, 1884. 

There can be no doubt that this vessel was “ built in the 
United States,” nor that the pump and evaporator were a 
part of the material that went into its construction. Of 
course, if the hull of a vessel, and the several fixtures 
thereto, be made separately elsewhere and nothing be done 
here but to put them together, such vessel would not be 
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buat in the United States, and this statute would not apply. 

But the statute requires only that the vessel be built here, 
and not that each separate attachment or appliance be 
manufactured in the United States. 

Third. “ Does the word ‘ exported, as used in said sec- 
tion 17, apply alone to vesscls exported on dechs of other 
vessels, or does it apply also to vessels leaving the United 
States on their own bottoms?” 

The very fact that the act was passed with reference to 
vessels or ships conclusively shows that 1t was not deemed 
essential that the vessel should depart from this country 
on board another vessel. There is no restriction in the act 
upon the size of the ship to which it shall apply. It 1s just 
as applicable to the largest ocean liner, one that could not 
possibly be placed on board another ship, as to the smallest 
towboat. Nor can any reason be assigned why the draw- 
back should be allowed upon a-vessel when removed from a 
port of the United States on the deck of another vessel and 
not. allowed on the same vessel when removed by her own 
sails or propellers. It is apparent that the method of 
departure or exportation can make no difference. 

Fourth. “ Should 10 per cent. or 1 per cent. of the 
duties paid be retained by the United States?” 

I have heretofore pointed out that not only was said 
section 17 of the act of 1884 not repealed by implication by 
subsequent tariff laws, but that the provision for a draw- 
back contained therein was expressly continued by the pro- 
viso of the tariff act of 1890 (26 Stat. 617, see. 25) — 
“That the drawback on any article allowed under existing 
law shall be continued até the rate herein provided,” 
and that this proviso was incorporated in the tariff acts of 
both 1894 and 1897 (28 Stat. 551, sec. 22; 30 Stat. 211, 
sec. 30). 

But this proviso, by its express terms, repeals all pre- 
vious laws relating to the rate of drawback, and substitutes 
therefor the rate specified in that act, which was the entire 
duties paid, less 1 per centum: and this same rate is desig- 
nated in both of said acts of 1894 and 1897. The amount 
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of drawback to be paid, therefore, 1s 99 per centum of the 
duties paid. 
Very respectfully. 
GEORGE W. WICKERSHAML. 
The SECRETARY OF THE TREASURY. 


COMPROMISE OF SUIT FOR PENALTY INCURRED UNDER 
THE CONTRACT-LABOR LAW. 


The Secretary of the Treasury has no authority, under section 3469, 
Revised Statutes, to compromise a suit to recover a penalty in- 
curred under the alien contract-labor law. 

That section does not confer upon the Secretary of the Treasury 
any duty with respect to the adminstration of the criminal laws 
of the United States, and does not extend to the comproniise of a 
right to or suit for a penalty imposed as a punishment for the 
violation of law. 

DEPARTMENT OF JUSTICE, 
March 30, 1909. 

Str: By your communication of the 9th instant vou re- 
quest my opinion upon the question whether a certain suit 
pending in a court of the United States to recover the pen- 
alty incurred for a violation of the ahen contract-labor law 
may be compromised under the provisions of section 3469 
of the Revised Statutes, which provides: 

“Upon a report by a district attorney, or any special ° 
attorney or agent having charge of any claim in favor of 
the United States. showing in detail the condition of such 
claim, and the terms upon which the same may be compro- 
mised, and recommending that it be compromised upon the 
terms so offered, and upon the recommendation of the 
Solicitor of the Treasury, the Secretary of the Treasurv is 
authorized to compromise such claim accordingly. But the 
provisions of this section shall not apply to any claim 
arising under the postal laws.” 

Section 4 of the immigration act of February 20, 1907 
(34 Stat. 898). makes it a misdemeanor for any person. 
company. partnership. or corporation. in any manner 
whatsoever. to prepay the transportation or in any way 
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to assist or encourage the importation or migration of any 
contract laborer or contract laborers into the United States, 
not within the exempted classes specified in section 2 of the 
act; and by section 5 it 1s provided that for every violation 
of any of the provisions of section 4 the offender shall for- 
feit and pay the sum of $1,000, “ which may be sued for 
and recovered by the United States, or by any person who 
shall first bring his action therefor in his own name and for 
his own benefit, including any such alien thus promised 
labor or service of any kind as aforesaid, as debts of like 
amount are now recovered in the courts of the United 
States,” etc. 

These provisions were substantially the reenactment of 
existing law. 

It will be observed that the penalty provided for violat- 
ing the law as to the importation of aliens under contract 
to labor is in the nature of a fine for the commission of an 
offense, which the statute in terms declares shall be deemed 
2 misdemeanor; and the question at once suggests itself 
whether Congress, in authorizing the Secretary of the 
Treasury to compromise any “claim” in favor of the 
United States, by section 3469, Revised Statutes, intended 
to confer upon that officer any power or discretion with ref- 
erence to the administration of the criminal laws of the 
nation. 

In 12 Op. 548, Attorney-General Evarts, referring to sec- 
tion 10 of the act of March 3, 1863 (12 Stat. 740), from 
which section 3469, Revised Statutes, is taken, said: 

“The statute was not intended to vest in the Secretary 
of the Treasury any authority, or impose upon him any 
duty touching the administration of the criminal laws of 
the United States. Its purpose simply was to enable the 
Government to realize the largest amounts from money 
claims which might be of doubtful recovery or enforce- 
ment, and to accomplish this object the Secretary of the 
Treasury was empowered to compromise such claims upon 
the recommendation of the counsel having charge of them 
and of the Solicitor of the Treasury. This power is strictly, 
therefore, a fiscal one, and is to be exercised in each case 
upon fiscal considerations alone.” 
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The claim before Mr. Evarts was upon a forfeited recog- 
nizance, given to enforce the appearance of a person charged 
with crime to answer, as he presumed, an indictment there- 
for in a court of the United States. Mr. Evarts said that 
the question as to the amount of bail proper to be required 
in the case was decided by the commissioner or court before 
whom the bail was entered, and that that decision was con- 
clusive and final upon the point. He held, however, that if 
it was made to appear to the Secretary of the Treasury 
that the United States could not realize by judgment and 
execution the full amount of the debt, by reason of the 
insolvency of the surety or other impediment, the Secre- 
tary was authorized by the statute to effect a compromise 
upon the best terms that could be obtained. 

The view of Mr. Evarts as to the nature of the authority 
intended to be conferred upon the Secretary of the Treas- 
ury by section 10 of the act of March 3, 1863, is confirmed 
by what appears from the legislative history of the act. 
The bill which subsequently became enacted in the form 
of this statute was introduced in the Senate by Mr. Fes- 
senden. Its object. as expressed in the title, which was not 
afterwards changed, was “to prevent and punish frauds 
upon the revenue, to provide for the more certain and 
speedy collection of claims in favor of the United States, 
and for other purposes” (61 Cong. Globe, p. 750). The 
bill as originally reported to the Senate by Mr. Fessenden 
from the Committee on Finance, to whom it had been re- 
ferred, contained. as section 10, a provision authorizing the 
Secretary of the Treasury “to employ in all proceedings 
or suits-arising under the revenue or other laws relating to 
the Treasury Department, and in which the United States 
or any officer thereof is or shall be a party. such attorneys 
and agents as he may think proper, and for the sale or other 
disposition of the lands and other property acquired by the 
United States in the collection of debts, and to allow to such 
attorneys and agents such compensation for their services 
as mav be agreed upon” (/d. 906). This provision was 
objected to as conferring too much power upon the Sccre- 
tary of the Treasury, and in that connection attention was 
called to the provisions of section 11 (afterwards sec. 
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10 of the act), authorizing the Secretary of the Treasury 
to compromise claims in favor of the United States. Reply- 
ing to this objection and speaking with particular reference 
to the provision authorizing the Secretary of the Treasury 
to compromise claims in favor of the United States, Mr. 
Fessenden said (/d. 906) : 

‘Section 11 merely authorizes the Secretary of the 
Treasury, upon the report of the district attorney, or any 
special attorney, approved by the Solicitor of the Treasury, 
to compromise a claim. There are three several officers to 
_ act upon it. There must be a power to compromise claims 
somewhere. You can not bring every one of them to Con- 
gress. That is out of the question. There are a great 
many claims in favor of the United States which are like 
claims in favor of individuals, better compromised than 
left to stand; because it was a remark made by one of the 
shrewdest merchants I ever knew in our section of the 
country, that if a man who failed offered him anything, he 
always took his first offer; because, said he, you never get 
so good an offer afterwards, and he will live out of what 
he has in his hands as long as you put off compromising. 
I think it is so in a great degree with claims in favor of the 
United States. There is no power to compromise them 
now, and they le for years. Here are three officers: first, 
the district attorney, or the special agent, if we have one; 
then his recommendation has to be approved by the Solici- 
tor of the Treasury; and third, by the Secretary of the 
Treasury. Isee no possible way in which it could be fixed 
better, if you allow a compromise at all; and this shadowy 
idea of danger to the Government from compromising its 
old debts through three successive steps strikes me as rather 
imaginary; but, so far as these special agencies are con- 
cerned, I explained this morning what is the object of 
them.” 3 

In 19 Op. 344, Attorney-General Miller expressed the 
opinion that it was extremely doubtful whether the power 
to compromise given in section 3469, Revised Statutes, ex- 
tends to the case of a fine. The question before Mr. Miller 
was as to the authority of the Secretary of the Treasury to 
compromise a judgment recevered against the Church of 
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the Holy Trinity, a religious corporation of the State of 
New York, for the amount of the penalty provided by the 
alien contract labor act of February 26, 1885, and costs, 
held by the circuit court of the United States for the south- 
ern district of New York to have been incurred by that 
corporation in importing from England a clergyman to act 
as pastor of the church. 

In his opinion in this case Mr. Miller points out the in- 
appropriateness of the language used in section 3469, to 
convey the idea that it should authorize-the Secretary of 
the Treasury to compromise fines. He further says (/d. 
348): 

“Tt is significant, although not conclusive, that a title 
of the Revised Statutes (LAVIIT) is exclusively devoted 
to the subject of * remission of fines, penalties, and forfeit- 
ures;’ that by this title the Secretary of the Treasury is 
invested with the power to ‘ mitigate or remit’ or simply 
‘to remit,’ but not once to compromise fines, penalties, and 
forfeitures; that section 3469 does not belong to this title, 
but to title XXAVI, which relates to ‘ Debts due by or to 
the United States,’ and that Title LA VIII covers the whole 
subject of the mitigation and remission of fines, penalties, 
and forfeitures under the revenue and navigation laws.” 

Mr. Miller then proceeds to consider whether the fact 
that the demand for the fine had passed into judgment 
brought about any fundamental change in its character 
which would lead to a different conclusion as to the inten- 
tion of Congress to include fines by the words “ any claim ” 
in section 38469, Revised Statutes, and holds that it did not. 

It thus appears that although the case before Mr. Miller 
was that of the compromise of a judgment which had been 
secured upon an action to recover the penalty incurred by 
a violation of the alien contract labor law, the matter was 
decided by Mr. Miller upon the theory that section 3469, 
Revised Statutes, was not intended to apply to fines, the 
fact that the fine had passed into a judgment being deemed 
immaterial. 

In reaching the conclusion that he was authorized to go 
behind the judgment in order to determine the real nature 
of the claim sought to be compromised, Mr. Miller referred 


2946 Compromise, Suit for Penalty—Contract Labor Law. 


to the case of Wsconsin v. Pelican Insurance Co. (127 U.S. 
965). That case is instructive here in that it holds that a 
suit to recover a penalty imposed as a punishment for a 
violation of public law is in effect the enforcement of the 
criminal laws of the State concerned, which the courts of 
another jurisdiction will not do, the court holding that it 
would look behind the judgment to determine the nature 
of the claim upon which it was founded. In its opinion 
in that case the court said (Jd. 290) : 

“The rule that the courts of no country execute the 
penal Jaws of another applies not only to prosecutions and 
sentences for crimes and misdemeanors, but to all suits in 
favor of the State for the recovery of pecuniary penalties 
for any violation of statutes for the protection of its rev- 
enue, or other municipal laws, and to all judgments for 
such penalties. If this were not so, all that would be neces- 
sary to give ubiquitous effect to a penal law would be to 
put the claim for a penalty into the shape of a judgment.” 

In 20 Op. 705, Attorney-General Olney held that the Sec- 
retary of the Treasury was not authorized under Title 
LXVIITI of the Revised Statutes, relating to the remission 
of fines, penalties and forfeitures, to compromise the case 
of a fine or penalty incurred for violation of the provisions 
of the immigration law of March 3, 1891, which declared 
that the refusal or neglect of the master, etc., of a vessel 
bringing an alien into the United States to take certain 
measures for the return of the alien ordered deported 
should be deemed a misdemeanor and punished by a fine, 
Mr. Olney holding 1n substance that the provisions of Title 
LXVIII only referred to fines, penalties and forfeitures 
incurred under the revenue and navigation laws. In the 
course of his opinion he also referred to the authority of 
the Secretary to compromise claims in favor of the United 
States under the provisions of section 3469 of the Revised 
Statutes, and quotes the opinion of Attorney-General Mil- 
ler, above cited, that “it is extremely doubtful whether 
the power to compromise given in section 3469 extends to 
the case of a fine.” 

In 23 Op. 271, 276, Attorney-General Griggs also held 
that the immigration act of March 3, 1891, conferred no 
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authority upon the Secretary of the Treasury to remit 
fines imposed on a vessel or her master for allowing the 
escape of alien immigrants whose deportation had been 
ordered, nor was the power of remission in such cases con- 
ferred by section 5294, Title LA VIII of the Revised Stat- 
utes, as amended March 2, 1896, saying: 

“Tt therefore seems to me that the case of a remission 
of a fine under the immigration laws 1s unprovided for: it 
Is a casus omissus, and I concur in the views upon the sub- 
ject expressed by Mr. Olney in 20 Op. 705.” 

In 25 Op. 336, 341, Attorney-General Moody held that 
neither the provisions of Title LAVIII of the Revised 
Statutes, nor any other provision thereof, had conferred 
upon the Secretary of Commerce and Labor the power to 
remit. or change a penalty imposed under the alien immi- 
gration act of March 3, 1903, assuming that the powers in 
respect to such matters conferred upon the Secretary of 
the Treasury hed been conferred upon the Secretary of 
Commerce and Labor by the act creating that department. 

In 26 Op. 624, Attorney-General Bonaparte followed the 
opinions of Attorneys-General Olney and Griggs, above 
cited, as to the lack of authority on the part of the Secre- 
tary of Commerce and Labor to remit a fine imposed by a 
United States court upon a steamship company for a viola- 
tion of the immigration act of March 3, 1891. 

In a letter to you from the Solicitor of the Treasury 
which accompanies your communication, it 1s stated: 

“There may be some doubt as to what matters come pre- 
cisely within the description of * money claims’ or ‘ fiscal 
claims’ in favor of the United States, but I am of the 
opinion that they embrace any claim of the United States 
to money under any statute which provides that a certain 
sum shall be * forfeited and paid’ for the commission of a 
certain act, to be recovered by an action in the courts; and 
particularly, a case in which such forfeiture is the sole 
punishment, and there 1s no provision for cumulative or 
alternative punishment by way of imprisonment. It has 
been the practice of the Treasury Department to compro- 
mise such claims, and the Attorney-General has advised 
that such compromises may be lawfully made. (18 Op. 7¢2.) 
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In that case the offense was the presentation of a false 
claim against the United States in violation of section 5438 
of the Revised Statutes, and the offer was to compromise a 
judgment in an action to recover the penalty of $2,000 
provided for that offense by section 3490. Section 3491 
provides that this penalty may be recovered by any person 
suing for the same in the name of the United States, but 
that the suit shall not be withdrawn or discontinued with- 
out the written consent of the court and district attorney. 
The suit was by an informer in the name of the United 
States, and the Attorney-General held that an offer to com- 
promise the judgment against the defendant might be ac- 
cepted by the Secretary of the Treasury without regard to 
the interest of the informer, citing U. S. v. Morris, 10 
Wheat. 246.” 

The opinion referred to is signed by Solicitor-General 
Phillips and appears to have been directed merely to a con- 
sideration of the question whether the interest of the in- 
former was such as to prevent the Secretary from compro- 
mising the judgment referred to, the question as to the 
authority to compromise such a judgment at all not being 
discussed. I do not mean, however, to intimate that such a 
judgment could not properly be compromised under the 
provisions of section 3469 of the Revised Statutes. It may 
be said that after the reduction of the forfeiture imposed 
for a violation of penal statute of the United States to a 
judgment, the matter of its collectibility is purely fiscal in 
its nature and may be compromised by the Secretary of the 
Treasury under this statute, there being no necessity. in 
such a case for going behind the judgment to determine 
whether it was incurred in the enforcement of a penal 
statute, such as existed in the case of Wesconsin v. Pelican 
Insurance Co., supra, where the judgment sought to be 
enforced was for the amount of a penalty imposed by a 
statute of another jurisdiction. This question is not, how- 
ever, before me at this time. 

In the letter of the Solicitor of the Treasury reference is 
also made to section 2 of the act of March 3, 1891 (26 Stat. 
1084), which provides: 

“ That no suit or proceeding for violations of said act of 
February twenty-sixth, eighteen hundred and ‘eighty-five, 
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prohibiting the importation and migration of foreigners 
under contragt or agreement to perform labor. shall be set- 
tled, compromised, or discontinued without the consent of 
the court entered of record with reasons therefor.” 

This provision, the Solicitor says, “seems to be a legis- 
lative recognition and confirmation of the practice of the 
Treasury Department in compromising suits to recover 
penalties of this kind.” 

Substantially the same provision is contained in the im- 
migration act of February 20, 1907 (34 Stat. 898, 907), 
which provides: 

“Src. 27. That no suit or proceeding for a violation of 
the provisions of this Act shall be settled, compromised, or 
discontinued without the consent of the court in which it 
is pending, entered of record, with the reasons therefor.” 

It may properly be said that the provisions just quoted 
are a legislative recognition of the right of the Government 
to compromise such suits or proceedings, but it does not 
necessarily follow that it is a recognition of the authority 
of the Secretary of the Treasury to do so. The authority 
of the Secretary of the Treasury is limited to claims in 
favor of the United States, and, as above indicated, the 
Attorney-General, from the opinion of Mr. Evarts, which 
was rendered December 14, 1868, down to the present time, 
has expressed the view that the authority conferred upon 
the Secretary by section 3469 had no application to matters 
relating to the enforcement of the criminal laws of the 
United States, and in every instance where the matter was 
called directly to his attention has said or intimated that 
the Secretary had no authority to compromise penalties 
or forfeitures incurred under the alien contract labor or 
immigration laws. 

At the same time, the Attorney-General has asserted the 
right himself to compromise such cases. In 22 Op. 491, 494, 
Attorney-General Griggs, while holding that the Secretary 
of the Treasury was precluded, by a specific provision of 
law forbidding it, from compromising a certain forfeiture 
or disability incurred under the customs laws, said: 

“ Nevertheless, 1t is advisable to add, under the circum- 
stances, that the primary, broad, and general control by 
the Attorney-General of suits in which the United States 


250 Compromise, Suit for Penalty—Contract Labor Law. 


is interested, conferred by the statutes and established by 
decisions of the Supreme Court, of which the Confiscation 
Cases (7 Wall. 454), may be mentioned, fully authorizes 
such disposition of pending litigation of the Government, 
including the class of cases which embraces the one before 
us, as seems to him meet and proper. He exercises super- 
intendence and clirection over United States attorneys and 
general supervision over proceedings instituted for the 
benefit of the United States, and to him 1s necessarily in- 
trusted in the exercise of his sound professional discretion 
and because of the nature of the subject, the determination 
of many questions of expediency and propriety affecting 
the continuance or dismissal of legal proceedings. (2 Op. 
482, 486.) He may absolutely dismiss or discontinue suits 
in which the Government is interested; a fortior? he may 
terminate the same upon terms, at any stage, by way of 
compromise or settlement.” 

In 23 Op. 507, Acting Attorney-General James M. Beck 
held that the Secretary of the Treasury had no authority 
to compromise a suit brought against a collector of internal 
revenue for the recovery of taxes claimed to have been il- 
legally collected; that the power given the Secretary by 
section 3229 of the Revised Statutes to compromise cases 
arising under the revenue laws extended only to suits com- 
menced by the Government to recover taxes, while the 
ampler power to compromise given him by section 3469 
was limited to claims in favor of the United States. And 
he adds: * Except as modified by the statutes already cited, 
the power to determine whether compromises should be 
made of pending litigation would seem to rest with this 
department, as the suits are necessarily under my control 
and subject to my direction; ” citing the opinion of Attor- 
ney-General Griggs, above quoted. 

I think the proper protection of the public interests re- 
quires the maintenance of the principle thus announced as 
to the control of the Attorney-General over all litigation 
in which the United States is interested. I also concur in 
the views expressed by my preclecessors as to the nature 
of the authority intended to be conferred wpon the Secre- 
tary of the Treasury by section 3469, Revised Statutes; that 
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it does not confer upon him any duty with respect to the 
administration of the criminal laws of the nation, and for 
that reason that it does not extend to the compromise of a 
right to or suit for a penalty imposed: as a punishment for 
the violation of law. 

It may be said, 1n this connection, that the papers accom- 
panying your communication show that the arguments 
made in support of the offer of compromise are based upon 
the ignorance of the offending party as to the criminality 
of his act in prepaying the transportation of the alien 
laborers referred to, and not upon any real inability to pay 
the full amount of the penalty incurred. although the of- 
fender claims to be a poor man and that the infliction of 
the extreme penalty would be a great hardship and injustice 
to him. 

These are manifestly considerations to be addressed to the 
department of the Government charged with the adminis- 
tration of the criminal laws of the nation. and not to the 
department charged only. so far as section 3469, Revised 
Statutes, is concerned, with the collection of revenue, and 
whose duty, under that section, is to be exercised upon fiscal 
considerations alone. 

I am constrained, therefore, to advise you that vou have 
no authority, under section 3469, Revised Statutes, to com- 
promise a suit to recover a penalty incurred under the 
alien contract labor law. 

Respectfully, 
GEORGE W. WICKERSHAM. 

The SECRETARY OF THE TREASURY. 


NAVAL OFFICERS—EXAMINATIONS FOR PROMOTION— 
PERSONAL APPEARANCE. 





Every officer of the Navy whose eligibility to promotion is to be 
acted upon by an examining board under the provisions of sec- 
tions 1496, 1498-1503, and 1505, Revised Statutes, has the right 
to be present at his examination. He must be duly notified of the 
time and place of his examination, and unless he waives his right 
or expresses a lack of desire to be present, he must be given leave 
of absence or permission to attend. No finding of the board 
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adverse to his qualifications for promotion can be made without 

a personal examination of such officer unless he fails to appear 

after having been duly notified to do so. 

The proceedings and findings of the naval examining board in the 
case of Lieut. Cassius B. Barnes are fatally irregular and 
defective in that— 

First, said officer, being at the time in the discharge of his duty on 
shipboard, and under orders of his superior officer, was not 
notified of the time and place of his examination for promotion, 
and was not given and did not have an opportunity or permission 
to exercise his right to appear and be heard at such examination; 
and, 

Second, said board or examiners rejected said officer and his applica- 
tion for promotion without any examination of himself, although 
he had not failed *‘ to appear, after being duly notified, before said 
board.” 

DEPARTMENT OF JUSTICE, 
April 2, 1909. 

Sir: In your note of March 19, 1909, to which I hive the 
honor to respond, you ask my opinion as to the regularity 
of the proceedings of the naval examining board, which 
recently acted upon the case of Lieut. Cassius B. Barnes, 
U. S. Navy, on his examination for promotion. The case 
presented is substantially this: : 

The written professional examination of this officer was 
conducted under the supervision of a board of officers at 
the navy yard, Mare Island, Cal., July 20 to 24, 1908, under 
an order therefor, duly promulgated. The officer was or- 
dered to and did appear before the board and was exam- 
ined. The order convening the board was read in the 
presence of Lieutenant Barnes when he appeared before 
the board, and directed that the record of the proceedings 
of the board and all the evidence before it, be sent to the 
president of the naval examining board, at Washington, 
D. C., and in this way Lieutenant Barnes was notified that 
his case would be finally passed upon by this naval examin- 
ing board, subject to the approval or disapproval of the 
President. 

This naval examining board was duly ordered by the 
Secretary of the Navy and was convened at Washington, 
D. C., and its members and the recorder were duly sworn, 
save that it was not in the presence of the officer, whose case 
was to be acted upon. 
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Lieutenant Barnes was not present at any of the meetings 
or proceedings of this examining board: nor was he or- 
dered to appear or be present, or notified of the appoint- 
ment of such board; or the time when it would meet, or his 
case be acted upon; nor was any leave of absence or other 
permission or opportunity given or afforded to such officer 
to be thus present. But when the order directing him to 
appear before the board of officers at Mare Island was 
issued, he was on duty there on the U. S. S. South Dakota, 
and the order directed “that upon the completion of this 
duty, you will return to the U. S. 8. South Dakota and 
resume your present duties.” 

On August 6, 1908, this naval examining board reported 
that Lieutenant Barnes * has the mental and moral, but not 
the professional qualifications to perform efficiently all the 
duties, both at sea and on shore, of the grade to which he 
is to be promoted, and do not recommend him for pro- 
motion.” 

The proceedings of the board were transmitted to the 
‘President and approved by him August 13, 1908, the va- 
cancy filled, and the officer was suspended for one year 
from promotion, with corresponding loss of dates, pursuant 
to section 1505, Revised Statutes. 

These officers who supervised such examination as was 
had at Mare Island were not the naval examining board 
referred to in the statutes cited later. Their office was 
to collect and put into proper written form certain data 
and evidence bearing upon the qualifications of the officer, 
for promotion to the higher grade, and to transmit the same 
properly certified to the examining board, and that board 
from this, and sometimes from some other evidence also, 
passes upon the question of fitness for promotion. It is 
the latter board to which the statutes here cited refer. 

The principal question here involved has relation to the 
presence before this board of the officer, whose case is to be 
passed upon, or his opportunity to be present and to be 
heard. The statutory provisions bearing upon the question 
are these: 

“No line officer below the grade of commodore, and no 
officer not of the line, shall be promoted to a higher grade 


254 Naval Officers—Laaminations—Personal -lppearance. 


on the active list of the Navy until his mental, moral, and 
professional fitness to perform all his duties at sea have 
been established to the satisfaction of a board of examining 
officers appointed by the President.” (Sec. 1496, R. 8S.) 

Sec. 1498. “ Such examining board shall consist of not 
less than three officers, senior in rank to the officer to be 
examined.” 

Sec. 1499. “ Said board shall have the power to take tes- 
timony and to examine all matters on the files and records 
of the Navy Department relating to any officer whose case 
may be considered by them. The witnesses, when present 
shall be sworn by the president of the board.” 

Sec. 1500. “Any officer whose case is to be acted upon by 
such examining board shall have the right to be present, if 
he so desires, and to submit a statement of his case on oath.” 

Sec. 1501. “ The statement of such officer, if made, and 
the testimony of the witnesses and his examination shall be 
recorded.” 

Sec. 1502. “Any matters on the files and records of the 
Navy Department, touching each case, which may, in the 
opinion of the board, be necessary to assist them in making 
up their judgment shall, together with the whole record and 
finding, be sent to the President for his approval or dis- 
approval of the finding.” 

Sec. 1508. “ No officer shall be rejected until after such 
public examination of himself and of the records of the 
Navy Department in his case, unless he fails, after having 
been duly notified to appear before said board.” 

Sec. 1505. “Any officer of the Navy on the active list 
below the grade of commander, who upon examination for 
promotion, is not found professionally qualified, shall be 
suspended from promotion for one year, with correspond- 
ing loss of date, when he shall be re-examined and in case 
of his failure, shall be dropped from the service.” 

And the Navy Regulations of 1905, articles 1763 to 1766, 
pages 456, 457, which are taken mainly from the sections 
above quoted, provide: 

Art. 1763: “At stated or convenient periods, boards will 
be convened for the examination of candidates for appoint- 
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ment or promotion, and such candidates shall be duly in- 
formed of the time and place of meeting.” 

Art. 1764: “(1) Boards for the professional examina- 
tion of officers for promotion shall consist of not less than 
three officers senior in rank to the officer to be examined, 
and they shall, when practicable, be selected from the same 
corps as that to which the candidate belongs. * * *,” 

ArT. 1766: “(1) The board of examiners shall be duly 
organized and sworn in each case in the manner provided 
for naval courts-martial. It shall have power to take tes- 
timony and to examine all matters on the files and records 
of the Navy Department in relation to any officer whose 
case shall be considered by it. 

“(7) Any officer whose case is to be acted upon by such 
examining board, shall have the right to be present, if he 
so desires, and to submit a statement of his case on oath. 

“(8) The statement of such officer, if any be made, all 
questions propounded to him, and his answers thereto, with 
the testimony of all witnesses in the case, shall be entered 
in the record of the proceedings. 

“(9) No officer shall be rejected until after such public 
examination of himself and of the records of the Navy 
Department in his case, unless he fails after having been 
duly notified to appear before said board. (Sec. 1503, 
Res)" 

From these provisions it is apparent— 

First. That in every case the officer whose case is to be 
acted upon has the right to appear and to be heard. 

Second. That in order to the exercise of this right, the 
officer must be duly notified of the time when and the place 
where this board will meet to pass upon his case. <And it 
is not sufficient that he is believed already to have such 
information. 

Third. That no officer can be rejected by said board un- 
less he has been personally examined by said board or has 
failed to appear after being duly notified to do so. 

As to the first of these, where the person is not under 
restraint, this declaration of the right would be sufficient, 
for the party is then free to exercise it. But where the 
person is under such legal restraint and his personal free- 
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dom and his movements are controlled, as in the case of a 
subordinate naval officer on shipboard, the declaration of 
this right to be present carries with it a command to those 
having control of his person to relieve him from such re- 
straint and permit him to exercise the right thus conferred. 

A subordinate naval officer on shipboard is always, when 
not ill or on leave, in the performance of some duty under 
the orders of his superior officer. He can not leave the 
ship without orders or permission, and to do so would sub- 
ject him to severe discipline. 

Under these circumstances it was the manifest duty of 
the proper officers to give.to this officer timely notice of 
the time when and place where the board would meet to 
consider his case, and to give him also leave of absence and 
permission to attend; or to ascertain from him that he did 
not desire to be present. Without this the officer was ef- 
fectually deprived of the right thus secured to him. For 
he is deprived of the right when he is deprived of the right 
and opportunity to exercise it. When the law confers this 
right to be present it gives also the right to exercise and 
enjoy it. But the law does not execute itself, but leaves it 
to the proper officers to see to it that he 1s permitted to exer- 
cise and enjoy the right thus conferred. And while the law 
has thus made it their duty to notify the officer of the time 
and place of the meeting of this board, this would be but 
an idle form unless he is relieved from his present duty 
and given permission to attend. For without this he can 
not leave the ship. 

But it is said that this right may be waived. This is 
quite true; but in order to do this some affirmative act of 
waiver is necessary, and it is not inferred from the fact 
that the officer continues in the performance of the duty to 
which he has been ordered, nor is this any expression of a 
lack of desire to be present at his exarhination. Nor does it 
at all dispense with the timely notice and leave of absence 
which his superiors are bound to give him. | 

Fourth. Section 1508, Revised Statutes, and the Navy 
Regulations above quoted provide that “ No officer shall be 
rejected until after such public examination of himself 
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* * * unless he fails, after having been duly notified 
to appear before said board.” 

While the expression “ No officer shall be rejected until,” 
etc., is not the most apt to express the idea intended, yet the 
meaning of the section is both certain and plain. For the 
only matter or thing which this board can “ reject” or 
allow or pass upon at all is the application, claim, or right 
of the officer to promotion, involving, of course, his fitness 
therefor. The board can do but one of two things—find 
the officer qualified and recommend his promotion, or find 
him not qualified and fail to recommend his promotion. 
The latter is the only possible way in which an officer can 
be “rejected.” And when the board thus finds that the 
officer is not qualified and that they do not recommend him 
for promotion the officer is “ rejected ” within the meaning 
of this section. And this is what the section says shall not 
be done without the personal examination of the officer, or 
his failure to appear after having been duly notified to 
do so. 

I am referred to the opinion of the Judge-Advocate- 
General of the Navy in the recent case of Lieutenant De- 
lany, in which he points out that the section of the Revised 
Statutes here considered was taken from the act of April 
21, 1864, and that the expression “ No officer shall be re- 
jected,” etc., had relation to the provisions of that act and 
of other laws then existing, and thinks that, under changes 
since made in the law, this expression does not now refer to 
or mean the adverse finding by the board that the officer is 
not qualified for promotion. But this can not be sustained 
in view of the fact that the Navy Regulations of 1905. 
which have the force and effect of positive law, contain as 
above quoted, precisely the same provision, thus making it 
a part of, and applicable to, the then and the now existing 
law. 

The language of the section, “ No officer shall be rejected 
until after such public examination of himself,” refers 
manifestly to the previous sections giving him the right to 
appear and be examined under oath; and it is this personal 
examination, which must be had in every case before an 
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adverse finding, or which is the same thing, before the 
officer can be rejected. These provisions make it certain, 
first, in every case, the officer has a right to be present at 
his examination; second, in every case, he must be duly 
notified of the time and place of his examination, and un- 
less he waives his right or expresses a lack of desire to be 
present, he must be given leave of absence or permission to 
attend; and third, no finding of the board adverse to his 
qualifications for promotion can be made without a per- 
sonal examination of the officer himself, unless he fails to 
appear after having been duly notified to do so. 

It may be urged that this attendance by the officers at 
their examination would be inconvenient and sometimes 
deterimental to the service. But if the Government for its 
own convenience or for any reason finds it expedient to 
convene these examining boards at a place far distant from 
that at which the officers to be examined are on duty, one 
of two things is inevitable—either the officer must be de- 
prived of the right to be present and be heard upon an oc- 
casion, to him the most important in his whole career, and 
for which he has striven so many years, or he must be per- 
mitted to be present, however inconvenient this may be. 
The law has adopted the latter alternative, and very prop- 
erly so. For it can not be doubted that of all the means 
for an attainment of the end sought—namely, an intelligent 
and correct judgment as to the qualifications of an officer 
for promotion—a personal examination by those who are 
to judge is the best. 

IT am of opinion that the proceedings and findings of the 
naval examining board in the case of Lieut. Cassius B. 
Barnes are fatally irregular and defective in this: 

First, That said officer being at the time in the perform- 
ance of his duty on shipboard, under orders of his superior 
officer, was not notified of the time and place of his exami- 
nation for promotion, and was not given and did not have 
the opportunity or permission to exercise his right to ap- 
pear and be heard at such examination. | 

Second, That said board of examiners rejected said officer 
and his application for promotion without any examina- 
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tion of himself, although he had not failed “to appear, 
after being duly notified, before said board.” 
Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE Navy. 


APPROPRIATIONS—MARINE CORPS—SERVICE ON BATTLE 
SHIPS, ETC. 


The provision in the naval appropriation act of March 3, 1909 (35 
Stat. 753, 773), that no part of the appropriations therein made 
for the Marine Corps shall be expended unless officers and en- 
listed men of that corps shall serve, as theretofore, on board all 
battle ships and armored cruisers, etc., in detachments of not less 
than 8 per cent of the strength of the enlisted men of the Navy 
on such vessels—is constitutional. 


DEPARTMENT OF JUSTICE, 
April 5, 190. 

Sir: I have your favor of March 9, 1909, calling my 
attention to a proviso in the “act making appropriations 
for the naval service for the fiscal year ending June thir- 
tieth, nineteen hundred and ten,” as follows: 

“ Provided, That no part of the appropriations herein 
made for the Marine Corps shall be expended for the pur- 
poses for which said appropriations are made unless ofh- 
cers and enlisted men shall serve as heretofore on board all 
battleships and armored cruisers, and also upon such other 
vessels of the navy as the President may direct, in detach- 
ments of not less than eight per centum of the strength of 
the enlisted men of the navy on said vessels.” (35 Stat. 
753, 773.) 
and you say that entertaining doubt, in view of the terms 
and effect of this provision, respecting its constitutionality, 
you request for the guidance of your Department my 
opinion thereon. 

In reply I beg to state that I have no doubt of the con- 
stitutionality of the provision of the statute which vou 
quote. The Constitution, by Article I, section 8, provides 
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that the Congress shall ‘have power “ To raise and support 
armies * * * To provide and maintain a navy; To 
make rules for the government and regulation of the land 
and naval forces.” This power to raise and support armies 
and provide and maintain a Navy is plenary and without 
limitation or restriction, and Congress is the sole judge of 
how the Army or Navy shall be raised and of what it shall 
be composed. It may create a marine corps or it may, in 
its wisdom, determine that no marine corps is requisite. 
The particular statute to which you direct my attention 
is somewhat novel in that while providing for a marine 
corps and making appropriations of designated sums for 
its pay, 1t enacts that no part of these appropriations shall 
be expended unless officers and enlisted men shall serve, as 
has heretofore been the case, on board all battle ships and 
armored cruisers in detachments of not less than 8 per 
cent of the strength of the enlisted men of the Navy on 
said vessels. | 

Article II, section 2, of the Constitution provides that 
“the President shall be Commander in Chief of the Army 
and Navy of the United States and of the Militia of 
the several States, when called into the actual service of 
the United States,” and section 3 requires that “he shall 
take care that the laws be faithfully executed.” | 

If, therefore, in the discharge of his powers and duties 
as Commander in Chief, the President desires to direct the 
marine corps to perform any function which shall involve. 
the application of the appropriation made by the act above 
quoted, he must direct that “ officers and enlisted men” of 
the corps “shall serve as heretofore on board all battle 
ships * *.* in detachments of not less than eight per 
centum of the strength of the enlisted men of the navy on 
sald vessels.” 

Inasmuch as Congress has power to create or not to 
create, as it shall deem expedient, a marine corps, it has 
power to create a marine corps, make appropriation for 
its pay, but provide that such appropriation shall not be 
available unless the marine corps be employed in some 
designated way, and I therefore am of opinion that the 
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provision of the statute to which you direct my attention is 
constitutional. 
Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE Navy. 


NAVAL OFFICERS—LEAVE PAY—CONSTRUCTION CORPS, 
PROFESSORS OF MATHEMATICS, CIVIL ENGINEERS. 


The naval appropriation act of May 13, 1908 (35 Stat. 127), places 
all commissioned officers of the Navy upon the same footing as to 
pay and allowances according to rank and length of service, 
whether on active duty or not, and gives to officers of the Con- 
struction Corps, professors of mathematics, and civil engineers, 
the same benefits of the law relating to the pay of army officers 
when on leave of absence or on waiting orders that are conferred 
upon officers of the line of the Navy and of the Medical and Pay 
Corps. 

The pay of an officer when on leave is just as much his pay as is 
his pay when on active duty, and a statute which provides that 
officers of the same rank and length of service shall receive the 
Same pay necessarily means the same pay whether on leave or 
on active duty. 

DEPARTMENT OF JUSTICE, 
April 5, 1909. 

Sir: By a letter dated December 15, 1908, addressed to 
my predecessor, the attention of this Department was re- 
quested to the following matter: 

Prior to July 1, 1899, the pay of commissioned officers 
of the navy (except in certain special cases not material in 
this connection) was governed by section 1556 of the Re- 
vised Statutes. This provision prescribes the pay of off- 
cers of the several classes under varying conditions of 
service; under it the duty pay and the leave or waiting- 
orders pay of officers of the construction corps, professors 
of mathematics, and civil engineers is fixed according to 
their grade and length of service. 

The Navy personnel act approved March 3, 1899, in sec- 
tion 13, provides (30 Stat. 1007) : 

“That, after June thirtieth, eighteen hundred and 
ninety-nine, commissioned officers of the line of the Navy 
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and of the Medical and Pay Corps shall receive the same 
pay and allowances, except forage, as are or may be pro- 
vided by or in pursuance of law for the officers of corre- 
sponding rank in the Army: * * *” 

This statute, as amended by the act of June 7, 1900 (81 
Stat. 697), further provides that nothing therein contained 
shall operate to reduce the pay which, but for its passage, 
would have been received by any commissioned officer at 
the time of its passage or thereafter. Since July 1, 1899, 
when section 13 went into effect, officers of the line of the 
Navy and of the Medical and Pay Corps have accordingly 
been entitled when on leave of absence to receive the leave 
pay allowed officers of corresponding rank in the Army 
under like conditions, or if in service at the time of the 
enactment of the personnel act, to the old Navy leave pay 
when higher. 

The provisions of law relating to leave of absence of 
officers of the army which thus became applicable to naval 
officers receiving Army pay and allowances are found in 
section 1265 of the Revised Statutes and the act of July 29, 
1876 (19 Stat. 102), and are as follows: 

“ Sec. 1265. Officers when absent on account of sickness 
or wounds, or lawfully absent from duty and waiting 
orders, shall receive full pay; when absent with leave, for © 
other causes, full pay during such absence not exceeding 
in the aggregate thirty days in one year, and half-pay 
during such absence exceeding thirty days in one year. 
When absent without leave, they shall forfeit all pay dur- 
ing such absence, unless the absence is excused as unavoid- 
able.” 

Act July 29, 1876—* That an act approved May eighth, 
eighteen hundred and seventy-four, in regard to leave of 
absence of Army officers, be, and the same is hereby, so 
amended that all officers on duty shall be allowed, in the 
discretion of the Secretary of War, sixty days’ leave of 
absence without deduction of pay or allowance: Provided, 
‘That the same be taken once in two years: And provided 
further, That the leave of absence may be extended to 
three months, if taken once only in three years, or four 
months if taken only once in four years.” 
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Excepting, however, in the case of a detail for duty be- 
yond seas (Prindle v. United States, 41 Ct. Cls. 8), the 
leave pay of officers of the construction corps and of pro- 
fessors of mathematics and civil engineers prescribed by 
section 1556 of the Revised Statutes was not affected by 
the personnel act. 

The grade of assistant civil engineer was established by 
the naval appropriation act approved March 3, 1903 (32 
Stat. 1197), with duty pay and leave or waiting-orders 
pay graduated according to length of service. 

The naval appropriation act approved May 13, 1908 (35 
Stat. 127), provides that— 

“ Hereafter all commissioned officers of the active list 
of the Navy shall receive the same pay and allowances ac- 
cording to rank and length of service, and the annual pay 
of each grade shall be as follows: For Admiral, thirteen 
thousand five hundred dollars; rear-admiral, first nine, 
eight thousand dollars; rear-admiral, second nine, or com- 
modore, six thousand dollars; captain, four thousand dol- 
lars; commander, three thousand five hundred dollars; 
lieutenant-commander, three thousand dollars; lieutenant, 
two thousand four hundred dollars; leutenant, junior 
grade, two thousand dollars; ensign, one thousand seven 
hundred dollars. There shall be allowed and paid each 
commissioned officer below the rank of rear-admiral ten 
per centum of his current yearly pay for each term of five 
years service in the Army, Navy and Marine Corps. The 
total amount of such increase for length of service shall 
in no case exceed forty per centum on the yearly pay of the 
grade as provided by law: Provided, That the annual pay 
of captain shall not exceed five thousand dollars per annum; 
of commander, four thousand five hundred dollars per 
annum; and of lieutenant-commander, four thousand dol- 
lars per annum. A|l officers on sea duty and all officers on 
shore duty beyond the continental limits of the United 
States shall while so serving receive ten per centum addi- 
tional of their salaries and increase as above provided, and 
such increase shall commence from the date of reporting 
for duty on board ship or the date of sailing from the 
United States for shore duty beyond the seas or to join a 
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ship in foreign waters. * * * Nothing herein shall be 
construed so as to reduce the pay or allowances now author- 
ized by law for any commissioned, warrant or appointed 
officer or any enlisted man of the active or retired lists 
of the Navy, and all laws inconsistent with this provision 
are hereby repealed.” 

You inform me that since the passage of this act the 
question of its effect on the leave pay of officers of the 
Navy has arisen and has in several instances been con- 
sidered by the Comptroller of the Treasury. (Decisions of 
June 19, case of Naval Constructor Zahm; July 28, case of 
Civil Engineer Peary; August 7, case of Ensign Keenan; 
October 29, case of Naval Constructor Baxter; copies in- 
closed.) ‘The Comptroller expresses the opinion that 

“The act of May 13, 1908, should, as a part of a system 
of laws, be confined to the subject-matter to which it 
relates. As to officers on the active list, I am of the opinion 


that this act relates to the pay of officers of the Navy while 
a 3 3 





in the performance of their normal duties. 

“It does not, therefore, repeal prior statutes regulating 
the pay of officers of the Navy while on leave of absence. 
* * * (Decision July 28, 1908, in the case of Civil En- © 
gineer Peary.)” 

“There is nothing * * * inthe act of May 13, 1908, 
dealing in any way with the subject of the right to leave 
of absence or the amount of pay to which an officer of the 
Navy is entitled while on leave. This omission in this act 
indicates that Congress intended that prior leave laws, in 
force at its passage so far as they affected the pay of officers 
of the Navy, would continue in force and apply to the 
new rates of pay fixed by the act of May 13, 1908. (De- — 
cision August 7, 1908, in the case of Ensign Keenan.)” 
That the effect of the decisions referred to is understood 
to be that while, under the act of May 18, 1908, all com- 
missioned officers of the navy of the same rank and length 
of service are on an equality as to pay and allowances 
when in a duty statute, officers of the line and of the 
medical and pay corps may be granted thirty days’ leave of 
absence a year without reduction of pay in accordance with 
army laws, whereas officers of the construction corps and 
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of the corps of professors of mathematics and civil engi- 
neers, when on such leave, suffer a reduction of pay under 
section 1556 of the Revised Statutes, or, as to assistant 
- elvil engineers, the act of March 3, 1903; and you request 
my opinion as to whether officers of the construction corps 
and of the corps of professors of mathematics and civil 
engineers of the Navy, when absent with leave for causes 
other than those contemplated by the first clause of section 
1265 of the Revised Statutes, not exceeding the periods 
for which leave without reduction in pay is authorized by 
section 1265 of the act of July 29, 1876, cited above, are 
entitled by virtue of the act of May 13, 1908, to full pay 
during such leave or only to the reduced pay prescribed 
in the case of such officer by section 1556 of the Revised 
Statutes and the act of May 3, 1903, “ when on leave or 
waiting orders.” 

Prior to July 1, 1899, when the thirteenth section of the 
navy personnel act took effect, the duty pay and leave pay 
of all commissioned officers on the active list of the Navy 
were fixed by section 1556, Revised Statutes. This act 
fixed the pay of each officer, of different grades, whether 
on duty or leave, or on waiting orders, including the con- 
struction corps, professors of mathematics, and civil en- 
gineers. 

Section 13 of the Navy personnel act (30 Stat. 1007) 
provides: 

“ That after June thirtieth, eighteen hundred and ninety- 
nine, commissioned officers of the line of the Navy and 
of the Medical and Pay Corps shall receive the same pay 
and allowances, except forage, as are or may be provided 
by or in pursuance of law for the officers of corresponding 
rank in the Army;” * * * 

As this provision is confined to * commissioned officers 
of the line of the Navy and of the medical and pay corps,” 
it leaves the officers of the construction corps, professors 
of mathematics, and civil engineers where they were before. 

This act, as amended by the act of June 7, 1900 (31 
Stat. 697), provided that nothing therein contained should 
operate to reduce the pay which, but for its passage, would 
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have been received by any commissioned officer at the time 
of its passage or thereafter. 

The leave pay and pay on waiting orders of officers of the 
army—to which the pay of most naval officers is thus 
assimilated—is thus regulated bv section 1265, Revised 
Statutes, and provides: 

“ Officers when absent on account of sickness or wounds, 
or lawfully absent from duty and waiting orders, shall 
receive full pay; when absent with leave, for other 
causes, full pay during such absence not exceeding in 
the aggregate thirty days in one year, and half pay during 
such absence exceeding thirty days in one year. When ab- 
sent without leave, they shall forfeit all pay during such 
absence, unless the absence is excused as unavoidable.” 

This section was amended by the act of July 29, 1876 
(19 Stat. 102), as follows: 

“That an Act approved May eighth, eighteen hundred 
and seventy four, in regard to leave of absence of Army 
officers, be, and the same is hereby, so amended that all offi- 
cers on duty shall be allowed, in the discretion of the 
Secretary of War, sixty days’ leave of absence without 
deduction of pay or allowance: Provided, That the same 
be taken once in two years: And provided further, That 
the leave of absence may be extended to three months, if 
taken once only in three years, or four months if taken only 
once in four years.” 

As section 13 of the personnel act, placing most of the 
naval officers on the same footing in respect of leave pay, 
applied only to officers of the line and of the medical and 
pay corps, this discriminated against officers in the con- 
struction corps, professors of mathematics, and civil engi- 
neers, leaving them where they were before. One of the 
purposes of the act of May 18, 1908 (35 Stat. 127), would 
appear to have been to correct this discrimination. 

The question is whether the opening portion of the pro- 
vision in the act above quoted refers to this pay when on 
leave or waiting orders and to the inequality above pointed 
out; or refers, as the remainder of the provision does, and 
as the Comptroller of the Treasury thinks, to the annual 
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or normal pay, when on active duty. If it refers to the 
former, then the question is answered. 

AS the main portion of this provision fixed the annual 
pay of all commissioned officers in the Navy, it necessarily 
and of course equalized the pay of all such officers “ accord- 
ing to rank and length of service.” This left the matter 
of reduction of pay when on leave or waiting orders as the 
only point of difference or inequality in the pay and allow- 
ances of these officers, or which needed correction. The 
personnel act had given to all commissioned officers, except 
the three corps above named, the benefit of the Army act, 
which allowed this leave without reduction of pay, but left 
these three classes as before, under the old navy act. which 
allowed less pay when on such leave. 

This construction would have remained precisely as it 
then was but for the opening portion of this provision, 
which corrected this by providing that— 

“ Hereafter all commissioned officers of the active list of 
the Navy shall receive the same pay and allowances accord- 
ing to rank and length of service, and the annual pay of 
each grade shall be as follows: * * *” 

This placed all commissioned officers of the Navy upon 
the same footing as to “ pay and allowances according to 
rank and length of service” and removed the discrimina- 
tion made by the personnel act. 

That this is the necessary construction and that the early 
portion of this provision refers to the inequality of pay 
when on leave, will appear also from another consideration. 
As already stated, that portion of the act of 1908, after the 
first sentence, 1n fixing the annual or normal pay of com- 
missioned officers necessarily and of course equalized them 
as to “ pay and allowances, according to rank and length 
of service;” for it fixed the same pay for each. Unless 
this earlier portion referred to leave pay, it left absolutely 
no office for that portion to perform; and it is superfluous 
and without effect, for there was no other inequality upon 
which it could operate. Even if there should be some other 
point of difference in the pay and allowances of these officers, 
there certainly was none the correction of which would be 
attempted in such language as was used in that place, and 
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when, in the main portion of the provision, it was provided 
that. all officers of the same rank and length of service 
should have the same active duty pay, it was quite unneces- 
sary and superfluous to provide further that hereafter all 
commissioned officers of the navy shall have the same “ pay 
and allowances according to rank and length of service,” 
unless something different was meant. To refer both these 
provisions to the active-duty pay of officers would be to de- 
prive one of them of all force and meaning. But a con- 
struction which deprives a substantial portion of an act 
of all force or meaning is not permissible when any other is 
possible. Here the natural construction would seem to be 
that which makes the main portion of this provision fix 
and equalize the annual or active-duty pay of these officers. 
as it certainly does, and makes the latter portion equalize 
the pay of such officers when on leave, the only matter 
which then needed to be equalized. 

It would be permissible, 1f necessary, to refer to the 
history of the act in its passage. A reference to this is 
with the papers in the case, and sufficiently shows that it 
was the intention of Congress to equalize these officers in 
the matter here pointed out. 

In his opinion in the Baxter case of October 29, 1908, the 
Comptroller of the Treasury, referring to the act of May 
13, 1908, expresses the view that the whole provision refers 
to the pay of officers while performing their normal or 
active duty, and no part of it to their pay when on leave 
or on waiting orders. The main portion undoubtedly does 
so. But, with deference to the opinion of the Comptroller, 
it is not believed that the earlier portion is susceptible of 
that meaning, when read with the whole, and in view of 
the inequality in leave pay here pointed out. The’ pro- 
vision that hereafter all naval officers of the same rank and 
length of service shall have the same pay and allowances, 
clearly and certainly indicates that there was still, and 
notwithstanding the later provisions of the same para- 
graph, some inequality among them, which was to be thus 
corrected. This was certainly not an inequality in the 
duty pay, which was provided for later, and it must have 
been the pay when on leave or waiting orders. 
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Again, and more comprehensively, the pay of an officer 
when on leave is just as much his pay as is that when on 
active duty; and a statute which says that officers of the 
same rank and length of service shall receive the same pay 
necessarily means the same pay whether on leave or on 
active duty. 

The Comptroller fortifies his conclusion by the fact that 
there 1s nowhere in this act any express allusion to leave 
pay; and thinks this is significant as evidence that no por- 
tion of the act had reference to leave pay. But, to sustain 
the construction here claimed, no such express allusion was 
at all required. Congress had at the same time fixed the 
duty pay of all commissioned officers and established equal- 
ity between those of the same rank and length of service, 
and quite independently of this earlier provision, and as to 
which the latter played no part whatever. Then when it 
came to deal with leave pay, etc., it might use the compre- 
henssve language which it did use, or might specify all 
the different conditions of service, affecting the pay, by 
saying that officers of the same rank and length of service 
should thereafter receive the same pay whether on leave 
or waiting orders, on shore duty, at home or abroad, or 
serving in foreign seas. It used the better and more com- 
prehensive language and provided that, thereafter, all offi- 
cers of the same rank and length of service should have the 
same pay and allowances, and nothing further was neces- 
sary to show that this did not refer to duty pay, which was 
already provided for. Taking the two portions of the act, 
the question afises whether the earlier portion refers to 
something already fully provided for in the same act, or 
to something which but for this would remain unregu- 
lated. Such a question answers itself. 

In short, the act is plain and unambiguous, and provides 
in the first part that all officers of the same rank and service 
shall receive. the same pay. This does not mean that they 
shall receive this sometimes and under some of the condi- 
tions of service, but at all times; and refers as much to any 
one rate of pay as to any other. It is quite impossible to 
otherwise execute the provision and give to such officers 
the same pay. And this provision would have applied 
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also to and equalized the duty pay if this had not been 
done in the later portions of the same measure, because 
the language applies to all of the pay and not to a part 
only. 

Without further unnecessary elaboration, I have no doubt 
that this legislation places all commissioned officers of the 
Navy upon the same footing as to pay and allowances 
according to rank and length of service, and whether on 
active duty or not, and gives to officers of the construction 
corps, professors of methematics, and civil engineers the 
same benefits of the law relating to the pay of army officers 
when on leave of absence or on waiting orders that are 
confered upon officers of the line of the Navy, and of the 
medical and pay corps. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE Navy. 


APPROPRIATION—CONSTRUCTION OF VAULTS AND RENTAL 
OF VAULT ROOM. 


The Secretary of the Treasury is not authorized by section 16 of | 
the act of May 30, 1908 (35 Stat. 552), to rent vault room in the 
District of Columbia for the storage of certain emergency na- 
tional bank notes until additional vault room can be constructed 
in the Treasury building. He is, however, authorized to make 
necessary expenditures for the construction of vaults to be used 
for the purposes mentioned in section 11 of that act. 


DEPARTMENT OF JUSTICE, 
Apri 6, 1909. 

Sir: In your communication of April 2, 1909, it appears 
that it will be necessary, in order to deposit the emergency 
notes prepared under the terms and provisions of the act 
of May 30, 1908, entitled “An act to amend the national 
banking laws” (35 Stat. 546), to erect steel vaults in cer- 
tain of the subtreasury buildings nearest the places of 
business of the associations formed under said act, at an 
approximate cost of $35,000 for each vault, and to rent 
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vault room in the District of Columbia in order to store 
such emergency notes until additional vault room can be 
constructed in the Treasury building in Washington, at an 
approximate rental of $200 per month. 

You ask my opinion as to whether you are authorized to 
make said expenditures for rental and for constructing 
vaults, under section 16 of said act, which provides— 

“That a sum sufficient to carry out the purposes of the 
preceding sections of this Act is hereby appropriated out of 
any money in the Treasury not otherwise appropriated.” 
(35 Stat. 552.) 

I am of the opinion that you are not authorized to rent a 
building in the District of Columbia for the purpose men- 
tioned. 

The act of March 3, 1877 (ch. 106, 19 Stat. 370), contains 
the following provision: 

“ Hereafter no contract shall be made for the rent of any 
building, or part of any building, to be used for the pur- 
poses of the government in the District cf Columbia, until 
an appropriation therefor shall have been made in terms by 
Congress, and that this clause be regarded as notice to 
all contractors or lessors of any such building or any part 
of building.” 

While this provision was not brought forward into the 
Revised Statutes, yet it does not appear to have ever been 
repealed by Congress. It is very specific in its terms and 
clearly applies to the facts stated in your communication. 
Attorney-General Devens took a like view as to the mean- 
ing of this provision under a similar state of facts (15 Op. 
O75). | 

However, I am of the opinion that under Section 16 of 
said banking act you are authorized to make the necessary 
expenditures for the construction of vaults to be used for 
the purpose mentioned. By section 11 of said act (35 Stat. 
552) it 1s provided: 

“The Comptroller of the Currency, acting under the di- 
rection of the Secretary of the Treasury, shall as soon as 
practicable cause to be prepared circulating notes in blank, 
registered and countersigned, as provided by law, to an 
amount equal to fifty per centum of the capital stock of 
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each national banking association; such notes to be de- 
posited in the Treasury or in the sub-treasury of the United 
States nearest the place of business of each association, and 
to be held for such association, subject to the order of the 
Comptroller of the Currency, for their delivery as pro- 
vided by law.” 

Since this provision requires the notes to be deposited, 
it was necessarily contemplated by Congress that there 
should be proper vaults, such as are ordinarily used for 
the purpose, in which the deposits should be made, and 
there being no specific statutory prohibition, such as there 
is with reference to the rental of buildings, I think an 
appropriation of funds necessary for the construction of 
_ said vaults was clearly intended to be embraced in the gen- 
eral language of section 16. 

It is true that in the bill making appropriations for 
sundry civil expenses, passed May 27, 1908 (35 Stat. 320), 
there was appropriated $75,000 for vaults, safes, and locks, 
and repairs to the same, for all public buildings under the 
control of the Treasury Department, but this act was 
passed and approved previous to the passage of the bank- 
ing act, and manifestly was not intended to provide for 
expenditures made necessary by the latter act. 

Very respectfully, 


GEORGE W. WICKERSHAM. 


The SECRETARY OF THE TREASURY. 


NATIONAL BANKS—KANSAS STATE BANK GUARANTY LAW. 


National banks in the State of Kansas can not avail themselves 
of the provisions of section 13 of the bank depositors’ guaranty 
law of March 6, 1909, of that State, and participate in the assess- 
ments and benefits of that act upon the same terms and conditions 
as apply to the state banks. Congress alone can confer such power 
upon national banks. 

DEPARTMENT OF JUSTICE, 
April 6, 1909. 
Sir: I am in receipt of your esteemed favor of 24th 
ultimo, in which you call my attention to a statute recently 
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enacted by the legislature of the State of Kansas, known as 
the “ bank depositors’ guaranty law,” approved March 6, 
1909, and with respect to which you request my opinion 
upon the following question suggested by the Comptroller 
of the Currency in a communication addressed to you on 
March 24, 1909, viz: 

‘* Have national banks in the State of Kansas the right. 
under section 13 of the act referred to, to participate 
in the assessments and benefits of the bank depositors’ 
guaranty fund of the State of Kansas upon the same terms 
and conditions as apply to State banks? ” 

In response to a request of the governor of Kansas I 
gave a hearing to the Attorney-General of that State, who 
maintained the affirmative of this proposition, and I have 
given the question that consideration which its importance 
demands. 

Two propositions, says Mr. Justice White in JcClellan 

.. Chipman (164 U. S. 347, 356), have long been settled 
Me the decisions of the Supreme Court: | 

° First. National banks ‘are subject to the laws of the 
State and are governed in their daily course of business 
far more by the laws of the State than of the nation. All 
their contracts are governed and construed by State laws. 
Their acquisition and transfer of property, their right to 
collect their debts, and their liability to be sued for debts, 
are all based on State law. It is only when the State law 
incapacitates the banks from discharging their duties to 
the Government that it becomes unconstitutional.’ ” (Va- 
tional Bank v. Commonwealth, 9 Wall. 362.) 

“Second. ° National banks are instrumentalities of the 
Federal Government created for a public purpose, and as 
such necessarily subject to the paramount authority of the 
United States. It follows that an attempt by a State to 
define their duties, or control the conduct of their affairs, 
is absolutely void, whenever such attempted exercise of 
authority expressly conflicts with the laws of the United 
States, and either frustrates the purpose of the national 
legislation, or impairs the efficiencies of these agencies of 
the Federal Government to discharge the duties for the 
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performance of which they were created.’” (Davis v. 
Elmira Savings Bank, 161 U.S. 275, 283.) 

‘These two propositions, which are distinct, yet har- 
monious, practically contain a rule and an exception, the 
rule being the operation of general State laws upon the 
dealings and contracts of national banks, the exception 
being the cessation of the operation of such laws whenever 
they expressly conflict with the laws of the United States 
or frustrate the purpose for which the national banks were 
created, or impair their efficiency to discharge the duties 
imposed upon them by the law of the United States.” 

In considering the power of national banks to avail of 
the provisions of the above-mentioned Kansas act, it there- 
fore becomes necessary to ascertain, first, what are its pro- 
visions and, secondly, whether an acceptance of these pro- 
visions would so control the conduct of the affairs of na- 
tional banks as to expressly conflict with the laws of the 
United States. 

The act is entitled “ An act providing for the security of 
depositors in the incorporated banks of Kansas, creating 
the bank depositors’ guaranty fund of the State of Kansas, 
and providing regulations therefor, and penalties for the 
violation thereof.” (Kansas Laws 1909, p. 96). It contains 
general provisions for the creation of a so-called “ de- 
positors’ guaranty fund ” by contributions from the banks 
which shall become parties to the scheme provided for in 
the statute, and for the payment out of such fund of any 
balances due to depositors of an insolvent bank remaining 
after the assets and personal hability of the stockholders 
cf the bank shall have been exhausted. The banks entering 
into this scheme are to be known as “ guaranteed banks.” 
As a condition to becoming such “ guaranteed bank,” the 
directors and stockholders are required to adopt resolu- 
tions authorizing it, and the State bank commissioner 
must make “a rigid examination of the affairs of such 
bank.” If he finds it to be solvent, “to be properly man- 
aged and conducting its business in strict accordance with 
the banking law,” then after it shall have made with 
the State treasurer the deposit provided in the act, the 
bank commissioner shall issue a certificate “stating in 
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substance that said bank has complied with the provisions 
of this act, and that its depositors are guaranteed by the 
bank depositors’ guaranty fund of the State of Kansas, 
as herein provided.” 

Before receiving such certificate, each bank must deposit 

and shall at all times maintain with the State treasurer 
(subject to the order of the bank commissioner when coun- 
tersigned by the auditor of state) bonds of a specified char- 
acter to the amount of $500 for every $100,000 or fraction 
thereof of the average deposits eligible to guaranty (less 
its capital and surplus), as shown by its last four published 
statements. In leu of bonds, the bank, at its option, may 
deposit money exchangeable for bonds, and, in addition, 
each bank shall pay in cash an amount equal to one- 
twentieth of 1 per cent of its average deposits eligible 
to guaranty, less its capital and surplus, which amount 
shall be credited to the bank depositors’ guaranty fund 
with the State treasurer, subject to the order of the bank 
commissioner; but any bank seeking to participate in the 
benefits of the act after the first annual assessment for the 
year 1910 shall have been made— 
“shall be assessed an amount approximately equal to its 
proportionate share of the money then in the bank depos- 
itors’ guaranty fund after all losses shall have been de- 
ducted, the amount of such assessment to be determined by 
the bank commissioner.” 

The bank commissioner shall also, during the month of 
January in each year, make assessments of one-twentieth of 
1 per cent of the average guaranteed deposits, less capital 
and surplus of each bank, until the cash fund accumulated 
and placed to the credit of the bank depositors’ guaranty 
fund shall be approximately $500.000 over and above the 
cash deposited in lieu of bonds. Should such fund become 
depleted, the bank commissioner shall make such additional 
assessments from time to time as may become necessary to 
maintain the same, provided that not more than five such 
assessments of one-twentieth of 1 per cent each shall be 
made in any one calendar year. This fund is to be held bv 
the treasurer of the State subject to the order of the bank 
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commissioner, to be countersigned by the auditor of state, 
for the payment of depositors of failed guaranteed banks 
as provided in the act. 

Section 4 provides that when any bank shall be found to 
be insolvent by the bank commissioner he shall take charge 
of such bank as provided by law and proceed to wind up 
its affairs, and shall, at the earliest possible moment, issue 
to each depositor a certificate, upon proof of claim, bearing 
6 per cent interest per annum, upon which dividends shall 
be entered when paid, except where a contract rate exists 
on the deposit, in which case the certificate shall bear 
interest at the contract rate. 

“ After the officer in charge of the bank shall have real- 
ized upon the assets of such bank, and exhausted the double 
liability of its stockholders, and shall have paid all funds 
so collected in dividends to the depositors, he shall certify 
all balances due on, guaranteed deposits (if any exist) to 
the bank commissioner, who shall then, upon his approval 
of such certification, draw checks upon the State treasurer, 
to be countersigned by the auditor of state, payable out of 
the bank depositors’ guaranty fund in favor of each depos- 
itor for the balance due on such proof of claim as herein- 
after provided. If at any time the available funds in the 
bank depositors’ guaranty fund shall not be sufficient to 
‘pay all guaranteed deposits of any failed bank, the five 
assessments herein provided for having been made, the 
bank commissioner shall pay depositors pro rata, and the 
remainder shall be paid when the next assessment is avail- 
‘able; provided, however, that whenever the bank com- 
missioner shall have paid any dividend to the depositors 
of any failed bank out of the bank depositors’ guaranty 
fund, then all claims and rights of action of such depos- 
itors so paid shall revert to the bank commissioner for the 
benefit of said bank depositors’ guaranty fund until said 
‘fund shall have been fully reimbursed for payments made 
on account of such failed bank, with interest thereon at 
three per cent per annum.” 

By section 5 a penalty of 50 per cent of the amount of an 
assessment is imposed in all cases where a bank shall fail to 
pay such assessment within thirty days after receipt of 





The Secretary of the Treasury. 277 


notice thereof; and, in the event of such failure, the bonds 
on deposit by said bank asa part of the depositors’ guaranty 
fund shall be sold, the assessment paid out of the proceeds, 
and the balance, together with the remainder of the bonds 
or cash, is forfeited to the bank depositors’ guaranty fund. 
if the bank does not, within sixty days from default of 
payment of such assessment, remit the full amount of such 
assessment and penalty to date, and restore the amount of 
its bonds or money pledged, as evidence of good faith. 
Upon the failure of the bank to remit its assessinent accord- 
ing to the act, the bank commissioner is to immediately 
examine the bank; and if it is found, in his judgment to be 
insolvent, he shall take charge of and liquidate the same 
according to law. If he finds it to be solvent he shall 
cancel its certificate as a guaranteed bank, and cause notice 
to be given of that fact. | 

Section 6 provides that only the following deposits shall] 
be guaranteed by the act, viz: 

“Time certificates not payable in less than six months 
from date, and not extending for more than one year, bear- 
ing interest at not to exceed three per cent per annum and 
on which interest shall cease at maturity; 

“ Savings accounts not exceeding in amount one hundred 
dollars to any one person, and not subject to check, upon 
which the bank has reserved in writing the right to require 
sixty days’ notice of withdrawal and bearing interest at 
not to exceed three per cent per annum. 

“Deposits which are primarily rediscounts or money 
borrowed by the bank, and all deposits otherwise secured, 
shall not be guaranteed by this act.” 

The guaranty provided for in the act “shall not apply to 
a bank’s obligation as indorser upon bills rediscounted, nor 
to bills payable, nor to money borrowed temporarily from 
its correspondents or others.” 

By section 7, each bank guaranteed by the act must keep 
a correct record of the rate of interest paid or agreed to be 
paid to each depositor, and make a statement thereof under 
oath to the bank commissioner quarterly. 

By section 11, if, at any regular or special examination 
of a guaranteed bank, it shall be found to be violating any 
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of the provisions of the act, the bank commissioner shall 
notify the bank, and if, at the expiration of thirty days, 
the provisions of the act shall not have been compiled with, 
he shall cancel its certificate of membership “ and forfeit its 
bonds deposited with the state treasurer for the benefit of 
the bank depositors’ guaranty fund.” 

Section 14 makes it— 

“unlawful for any bank guaranteed under the provisions 
of this act to receive deposits continuously for six months 
in excess of ten times its paid-up capital and surplus, and 
the violation of this section by any bank shall cancel its 
rights to participate in the benefits of the bank depositors’ 
guaranty fund, and work a forfeiture of its bonds deposited 
with the state treasurer for the benefit of such fund.” 

Section 13 provides that any national bank doing busi- 

ness in the State of Kansas, 
“after an examination at its expense by the state bank 
commissioner, and upon his approval as to its financial con- 
dition, may at its option participate in the assessments and 
benefits of the bank depositors’ guaranty fund of the State 
of Kansas, upon the same terms and conditions as apply 
to state banks; provided, that such national banks shall 
forward to the bank commissioner of the State of Kansas 
detailed reports, in form to be provided by him, of its 
condition on the dates of the usual called statements of 
state banks (such report not to be published except at the 
option of the bank), and shall submit to one examination 
each year by his department (or oftener in his discretion), 
as provided by the banking laws of the State of Kansas, 
and pay the usual fees therefor. Should a national bank 
disregard or refuse to comply with any recommendation 
made by the bank commissioner, in conformnity with the 
provisions of this act, it shall immediately be subject to the 
provisions and penalties of this act, and its certificate of 
membership in the bank depositors’ guaranty fund shall 
be canceled.” 

The question of the power of a national bank to avail of 
the invitation extended to it by this act involves primarily 
a consideration of the nature of the agreement contem- 
plated by it. Attorney-General Bonaparte, in an opinion 
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rendered to the Secretary of the Treasury, under date of 
July 28, 1908 (ante, p. 38), considering an act of the legis- 
lature of the State of Oklahoma, determined that a na- 
tional bank could not lawfully enter into the plan or 
scheme contemplated by that act, because it involved essen- 
tially a guaranty to the depositors of all state banks in 
Oklahoma, and other national banks in that State which 
might accept the terms of the law, that their respective de- 
positors should be paid in full; a contract which he deemed 
to be clearly ultra vires. 

The act now under consideration attempts to avoid this 
objection by limiting the amount for which any bank may 
become liable, but within such limitation the same principle 
is involved, for the extent of the contribution and lia- 
bility required by the statute, each bank becomes liable to 
creditors of the other banks which are parties to the plan. 
But even if a proper construction of the act would, as con- 
tended, make it a guaranty by each bank of payments to its 
own depositors, and not a general guaranty within the 
limits of contribution prescribed by the act, of all deposits 
in ail the banks which are parties to the scheme, neverthe- 
less I am strongly of the opinion that a national bank is 
without corporate power to expend its moneys for the pur- 
pose of providing insurance that its depositors shall be paid 
in full. It may, of course, insure its own property against 
loss or destruction; it may insure itself against loss of prop- 
erty through theft or other dishonesty, but the application 
of its funds for the purpose of securing a collateral guar- 
anty by third parties that it will pay in full its debts to it; 
depositors is, it appears to me, beyond its corporate power. 

Such contract would fall within the principles asserted 
in Commercial National Bank v. Pirie (82 Fed. 799), 
Bowen v. Needles National Bank (94 Fed. 925), for, if 
as is well established, a national bank has no power to 
guarantee the obligation of another, it certainly has no 
power to employ another to guarantee its own obligation 
to a third person. In Thilmany v. Lowa Paper Bag Com- 
pany (108 Iowa, 333, 336) the court, speaking of a national 
bank, said: “ Indeed, we think there is a manifest distinc- 
tion between the right of a bank to guarantee choses in 
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action belonging to it and its right to guarantee those be- 
longing to another.” The debt of a bank to its depositor is 
a chose in action belonging to that depositor, and it ap- 
pears to me to be beyond the corporate power of a national 
bank to expend its moneys for the purpose of procuring 
others to guarantee the holder of that chose in action 
against loss. 

But, assuming that a national bank has corporate power 
to enter into a contract and pay a premium to insure to its 
depositors the payment in full of their deposits, the statute 
under consideration imposes upon the banks which shall 
avail of its provisions conditions and obligations which, 
in my opinion, are at variance with the provisions of 


the national banking act, and which cannot therefore be 


accepted by national banks without violating the satutes 
under which they are created and exist; for it 1s of course 


. well settled that Congress, which has created the system of 


national banks, “ is the judge as to the extent of the powers 
which should be conferred upon such banks, and has the 
sole power to regulate and control the exercise of their 
operations.” (Haston v. Iowa, 188 U. S. 220.) 

The entire scheme of the act contemplates examination 
and visitation by the State bank commissioner as a con- 
dition to entry by the bank into the general plan and its 
continued membership in the guaranty fund. To secure 
compliance with the requirements of the bank commis- 
sioner, the securities and money deposited by a guaranteed 
bank may be forfeited in case (1) the bank shall fail to 
pay assessments levied by the bank commissioner, or (2) it 
shall pay interest otherwise than as provided by section 7 
of the act, or (3) if it shall be found by the bank commis- 
sioner to be violating any of the provisions of the act 
and shall fail for thirty days to comply with his direction 
to conform to such requirements, or (4) if it shall receive 
deposits to an amount in violation of the limit prescribed by 


section 14. Moreover, the scheme of the act contemplates a 


winding up, in the event of insolvency, by the state bank 
commissioner, the realization by him or the officer in charge 
of the bank (and it may be noted, in passing, that by chap- 
ter 14, laws of 1908, amending the Kansas general statutes, 


The Secretary of the Treasury. 281 


the entire liquidation of the bank is to be carried on by the 
bank commissioner or a receiver appointed by him, with 
the provision that he shall appoint anyone whom the 
holders of 50 per cent of the claimants shall agree upon, 
in writing) of the assets of the bank, including the enforce- 
ment of the double responsibility of the stockholders and 
the distribution of the funds so collected in dividends to 
the depositors. Then, and only then, is the bank com- 
missioner required to draw his check upon the State treas- 
urer to be countersigned by the auditor of State, payable 
out of the bank depositors’ guaranty fund in favor of each 
depositor for the balance due upon such proof of claim; 
and it is further to be noted that “ whenever the bank 
commissioner shall have paid any dividend to the deposi- 
tors of any failed bank out of the bank depositors’ guar- 
anty fund, then all claims and rights of action of such 
depositors so paid shall revert to the bank commissioner 
for the benefit of said bank depositors’ guaranty fund, 
until said fund shall have been fully reimbursed for pay- 
ments made on account of such failed bank, with interest 
thereon at 3 per cent per annum.” 

In Haston v. fowa (188 U. 8S. 220) a statute of Iowa, 
prohibiting any bank, etc., from accepting money, etc., on 
deposit when insolvent, and imposing a penalty of fine and 
imprisonment upon any bank or officer of a bank who so 
received deposits, was held to be invalid as applied to na- 
tional banks and their officers, as amoynting to an attempt 
to regulate and control the business operations of national 
banks. On the part of the State of Iowa it was contended 
that the effect of the statute was to require of the officers of 
all banks within that State a higher degree of diligence in 
the discharge of their duties, and to give to the general 
public greater confidence in the stability of national banks 
and in the honesty and integrity of their officers. The 
Supreme Court said (p. 231): | 

“ But we are unable to perceive that Congress intended 
to leave the field open for the States to attempt to promote 
the welfare and stability of national banks by direct legis- 
lation. If they had such power it would have to be exer- 
cised and limited by their own discretion, and confusion 
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would necessarily result from control possessed and exer- 
cised by two independent authorities. 

“Nor can we concede that by such legislation of a State, 
as was attempted in this instance, the affairs of a national 
bank, or the security of its creditors, would be advanta- 
geously affected. The provision of the State statute is 
express that it 1s the duty of the officers of the bank, when 
they know it is insolvent, to at once suspend its active 
operations, for it is obvious that to refuse to accept deposits 
would be equivalent to a cessation of business. Whether 
a bank is or is not actually insolvent may be, often, a 
question hard to answer. There may be good reason to 
believe that, though temporarily embarrassed, the bank’s 
affairs may take a fortunate turn. Some of the assets that 
can not at once be converted into money may be of a 
character to justify the expectation that, if actual and 
open insolvency be avoided, they may be ultimately col- 
lectible, and thus the ruin of the bank and its creditors be 
prevented. (McDonald v. Chemical National Bank, 1¢4 
U.S. 610.) But under the State statute, no such conserva- 
tive action can be followed by the officers of the bank, 
except at the risk of the penalties of fine and imprison- 
ment. In such a case the provisions of the Federal statute 
would permit the Comptroller to withhold closing the 
bank and to give an opportunity to escape final insolvency. 
It would seem that such an exercise of discretion on the 
part of the Comptroller would, in many cases, be better for 
all concerned than the unyielding course of action pre- | 
scribed by the State law. However, it is not our province 
to vindicate the policy of the Federal] statute, but to declare 
that it can not be overridden by the policy of the State.” 

After reviewing all of the authorities, the court said: 

“ Our conclusions, upon principle and authority, are that 
Congress, having power to create a system of national 
banks, is the judge as to the extent of the powers which 
should be conferred upon such banks, and has the sole 
power to regulate and control the exercise of their opera- 
tions; that Congress has directly dealt with the subject of 
insolvency of such banks by giving control to the Secre- 
tary of the Treasury and the Comptroller of the Currency, 
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who are authorized to suspend the operations of the banks 
and appoint receivers thereof when they become insolvent, 
or when they fail to make good any impairment of capital; 
that full and adequate provisions have been made for the 
protection of creditors of such institutions by requiring 
trequent reports to be made of their condition, and by the 
power of visitation by Federal officers; that it 1s not com- 
petent for State legislatures to interfere, whether with 
hostile or friendly intentions, with national banks or their 
officers in the exercise of the powers bestowed upon them 
by the General Government.” 

It is contended on behalf of the authorities of the State 
of Kansas, however, that national banks are not subjected 
to these provisions of control which, admittedly, are at 
variance with the national banking act, and that, where it 
is specified in section 13 of the statute that national banks 
may participate in the benefits of the guaranty fund 
“upon the same terms and conditions as applied to State 
banks,” the statute should be interpreted to mean “ upon 
the same terms and conditions as applied to State banks, in 
so far as it may be lawful for national banks to subject 
themselves to such terms: ” and strength is said to be given 
to that contention by the consideration that the succeeding 
proviso that the national banks shall forward to the bank 
commissioner of Kansas reports in form to be provided by 
him of its condition, and shall submit to one examination 
each year by his department, or oftener in his discretion, as 
provided by the banking laws of the State of Kansas, evi- 
dences an intention that, except in those two particulars, 
the national bank is only to be bound by so much of the 
remainder of the act as may not be inconsistent with the 
national banking act, upon the principle that expressio 
unius est exclusio alterius. 

But immediately following this proviso, in the same 
section, is the express enactment that, if a national bank 
should disregard or refuse to comply with any recom- 
mendation made by the bank commissioner in conformity 
with the provisions of this act, “it shall immediately be 
subject to the provisions and penalties of this act and its 
certificate of membership in the bank depositors’ guaranty 
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fund shall be canceled; ” so that it is indisputable that the 
assets of a national bank deposited as a condition to ac- 
cepting the benefits of this act are subject to forfeiture in 
case it shall fail to comply with the requirements and 
recommendations of the bank commissioner made pursuant 
to this act. In my opinion, such a contract is wholly with- 
out the powers of a national bank and would expose it to 
forfeiture under section 5239 of the Revised Statutes, 
which provides— 

“Tf the directors of any national banking association 
shall knowingly violate, or knowingly permit any of the 
officers, agents, or servants of the association to violate any 
of the provisions of this Title, all the rights, privileges, and 
franchises of the association shall be thereby forfeited.” 

The foregoing renders it unnecessary to consider whether 
or not the deposit of moneys to be applied in the event of 
insolvency to the payment of one class of creditors only in 
preference to other creditors of the bank would be in viola- 
tion of the provisions of section 5242 of the United States 
Revised Statutes. 

Answering specifically the question which is submitted 
for my consideration, viz, “ Have national banks in the 
State of Kansas the right, under section 13 of the act re-. 
ferred to, to participate in the assessments and benefits of 
the bank depositors’ guaranty fund of the State of Kansas 
upon the same terms and conditions as apply to State 
banks? ” I would respectfully state that, in my opinion, 
they have not such right, and only an act of Congress can 
confer such powers upon national banks. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE TREASURY. 


NAVIGABLE WATERS—ERECTION OF A DOLPHIN OFF 
COAST OF SANTA BARBARA, CAL. 


In passing upon the question whether or not permission shall be 
given for the erection of a dolphin off the coast of Santa Barbara, 
Cal., the Chief of Engineers and the Secretary of the Treasury 
should not consider the incidental injury to the bathing beach 
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or the impairment of bathing facilities in that vicinity, or 
any other similar reason not having direct relation to the navi- 
gable capacity of the waters and their use for interstate and 
foreign commerce. Such considerations should not prevent the 
approval of the plan, provided it would otherwise have their 
approval. 

(‘ongress has no power, either directly or through an agent, to 
require or prohibit the doing of any act upon the navigable 
waters of the United States unless such act may affect interstate 
or foreign commerce. 

DEPARTMENT OF JUSTICE, 
April 6, 1909. 

Sir: In response to your communication of March 13, 
1909, in which you request my opinion with reference to 
the scope of the inquiry to be made by you in determining 
whether the Union Oil Company shall receive your per- 
mission to erect a dolphin off the coast at Santa Barbara, 
Cal., I have the honor to submit the following reply: 

It appears from the facts stated in your communication 
that the Union Oil Company owns a tract of land border- 
ing on the Pacific Ocean in Santa Barbara County, Cal.; 
that the company desires to lay a 6-inch submerged pipe 
line from the shore line of this tract into the ocean a dis- 
tance of about 2,000 feet, and there erect a dolphin for the 
purpose of unloading oil from steamers engaged in marine 
transportation, and that there.is a strong protest against 
permitting the erection of this dolphin, because, it is 
claimed, a certain amount of oil will be spilled upon the 
water, which will be carried by the winds and the waves 
to the shore, resulting in great. injury to the beach as a 
bathing resort and to the bathing facilities that are es- 
tablished there, for which Santa Barbara is celebrated. 

You request my opinion as to whether, in passing upon 
the placing of obstructions in the navigable waters of the 
United States, the Secretary of War and the Chief of Engi- 
neers may, under the delegation of authority which 1s con- 
ferred by section 10, act of March 3, 1899 (30 Stat. 1151), 
consider questions relating to other interests than those hav- 
ing to do with the navigation of the waters in which the 
obstruction is placed; whether, for example, they may con- 
sider any incidental injury to a bathing beach, or the im- 
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pairment of bathing facilities, or other reasons of similar 
character not having direct relation to the navigable ca- 
pacity of the waters, or to their use for the prosecution of 
interstate commerce. 

The statute mentioned reads as follows (p. 1151): 

“ That the creation of any obstruction not affirmatively 
authorized by Congress, to the navigable capacity of any of 
the waters of the United States is hereby prohibited; and 
it shall not be lawful to build or commence the building of 
any wharf, pier, dolphin, boom, weir, breakwater, bulkhead, 
jetty, or other structures in any port, roadstead, haven, 
harbor, canal, navigable river, or other water of the United 
States, outside established harbor lines, or where no harbor 
lines have been established, except on plans recommended 
by the Chief of Engineers and authorized by the Secretary 
of War; and it shall not be lawful to excavate or fill, or in 
any manner to alter or modify the course, location, condi- 
tion, or capacity of, any port, roadstead, haven, harbor, 
- canal, lake, harbor of refuge, or inclosure within the limits 
of any breakwater, or of the channel of any navigable water 
of the United States, unless the work has been recom- 
mended by the Chief of Engineers and authorized by the 
Secretary of War prior to beginning the same.” 

In determining the extent of the power thus conferred 
upon the Secretary of War and the Chief of Engineers, 
it should be kept in mind that Congress derives its power 
over the navigable waters within the several States solely 
from the commerce clause of the Constitution (Gibbons v. 
Ogden, 9 Wheat. 1, 186); and that, inasmuch as a power 
can be no broader than the source from which it 1s derived, 
Congress has no power, either directly or through an agent, 
to require or prohibit the doing of any act upon navigable 
waters, unless such act may affect interstate or foreign com- 
merce. This limited jurisdiction of Congress has been rec- 
ognized in numerous cases decided by the Supreme Court of 
the United States, beginning with the leading case of Gzb- 
bons v. Ogden, supra, and ending with Kansas v. Colorado 
(206 U. S. 46), wherein it was held, as expressed in the 
syllabus, that— 
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“While Congress has general legislative jurisdiction 
over the Territories and may control the flow of water in 
their streams, it has no power to control a like flow within 
the limits of a State, except to preserve or improve the 
navigability of the stream; that the full control over those 
waters 1s, subject to the exception named, vested in the 
State.” 

Furthermore, the statute in question restricts the 
authority of the Secretary of War to very narrow limits. 
The section is introduced by the broad declaration— 

“That the creation of any obstruction not affirmatively 
authorized by Congress, to the navigable capacity of 
any of the waters of the United States, is hereby pro- 
hibited * * *,” 

For the purpose of effectually carrying out the general 
prohibition contained in this paragraph, Congress has 
further provided that it shall not be lawful to build or 
commence the building of any structure in any port, etc., ex- 
cept on plans recommended by the Chief of Engineers, and 
authorized by the Secretary of War, thus vesting in those 
officials a very broad discretion and comprehensive power 
to determine whether or not a proposed structure may con- 
stitute an obstruction to the navigable capacity of any of 
the waters of the United States. As was pointed out by 
the Supreme Court in a case arising under the thirteenth 
section of the same act, this grant of power did not invest 
the Secretary of War with any power in these matters 
which can reasonably be characterized as arbitrary. The 
controlling consideration upon which he must determine 
whether or not to approve any given plan is its effect upon 
the navigable capacity of the water in which it is sought to 
be located (Union Bridge Co. v. United States, 204 U. S. 
364-387) ; and, therefore, I am of opinion that the practice 
which you state has been adopted by the department “ to 
measure its authority in the premises by the terms of the 
application and to restrict its consideration in respect to 
any structure that it is proposed to establish in the naviga- 
ble waters of the United States to the possible interference 
with navigation which is likely to ensue with the placing 
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’ is the proper practice 


of the obstruction in said waters’ 
under the statute referred to. 

With respect, therefore, to your further inquiry as to 
whether or not, in passing upon the placing of obstructions 
in the navigable waters of the United States, the Secretary 
of War and the Chief of Engineers may, in the application. 
of authority which is conferred in the enactment above 
cited, consider questions relating to other interests than 
those having to do with the navigation of the waters in 
which the obstruction is placed, I must express the opinion 
that no such consideration should be entertained, and that 
the mere fact that the placing of a structure in navigable 
waters might occasion an incidental injury to a bathing 
beach or the impairment of bathing facilities, or other 
reasons of similar character not having direct relation to 
the navigable capacity of the waters or their use to the 
prosecution of interstate and foreign commerce, should not 
operate to prevent the approval of a plan otherwise proper 
and which would otherwise meet with the approval of the 
Chief of Engineers and the Secretary of War. 

Whether or not this dolphin is of such character and 


location as to constitute an obstruction to. the navigable 


capacity of the water is a question of fact to be determined 
by you alone, and I express no opinion with reference 
thereto. ) 
Very respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF War. 


GOVERNMENT PUBLICATIONS—QUOTAS OF MEMBERS OF 
THE SIXTIETH CONGRESS. 


The general purpose of House Joint Res. No. 263, approved March 2, 
1909 (35 Stat. 1168), in regard to the allotment of publications of 
the Sixtieth Congress to Members of that Congress, not Members 
of the Sixty-first Congress, is to prevent the curtailment, by reason 
of the convening of the special session of Congress in March, 1909, 
of the privileges which the retiring Members of the Sixtieth Con- 
egress would have had in the receipt and distribution of public docu-. 
ments under the provisions of section 72 of the act of January 
12, 1895 (28 Stat. 601, 612). 
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The words “ordered to be published by the Sixtieth Congress,” in 
that resolution, include Farmers’ Bulletins and other publications 
for which that Congress made appropriations. 

The proviso in the appropriation act of June 30, 1906 (34 Stat. 669), 
with regard to Farmers’ Bulletins, not called for, in the quotas 
of Senators and Representatives, is no longer in force. 

The presumption against general and permanent enactments in ap- 
propriation acts is against permanence. 


DEPARTMENT OF JUSTICE, 
April 7, 1909. 

Srr: In your communication of the 31st ultimo, you re- 
quest my opinion upon three questions which may be stated 
to best advantage after quotation of the acts of Congress 
and joint resolution of Congress upon which their answer 
primarily depends. 

Section 72 of the act of January 12, 1895 (28 Stat. 601, 
612), provides as follows: 

“Any Senator, Representative, or Delegate having public 
documents to his credit at the expiration of his term of 
office shall take the same prior to the convening of the next 
succeeding Congress, and if he shall not do so within such 
period he shall forfeit them to his successor 1n office.” 

Under this provision the right of retiring Members of the 
Sixtieth Congress to claim public documents would have 
expired on the 15th day of March last, when the Sixty- 
first Congress convened, but for House Joint Resolution No. 
263, passed during the last days of the Sixtieth Congress 
and approved on March 2 (35 Stat. 1168), which provides 
as follows: 

* That all documents and books ordered to be published 
by the Sixtieth Congress which are actually printed prior 
to the first Monday in December next, to which Members of 
that Congress not Members of the Sixty-first Congress 
would have been entitled if published prior to the fourth 
day of March, shall be allotted such Members, and the term 
allowed to distribute the same shall be extended to the first 
Monday of December next.” | 

The agricultural appropriation act of June 30, 1906 (34 
Stat. 669, 690), contained an appropriation for the prepa- 
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ration, printing, and distribution of Farmers’ Bulletins, 
and a direction as to the manner of distributing them by 
Members of Congress, to which was added the following 
proviso: 

“Provided further, That all such bulletins included in 
the quotas of Senators, Representatives, or Delegates, not 
called for on or before the thirty-first day of May in each 
fiscal year shall revert to the Secretary of Agriculture, and 
be available to him, either for miscellaneous distribution or 
in making up Congressional! quotas for the next fiscal year.” 

With reference to these statutory provisions you ask 
the following questions: 

“1. Whether or not the resolution of March 2, 1909, en- 
titles Members of the Sixtieth Congress who are not Mem- 
bers of the Sixty-first Congress to Farmers’ Bulletins and 
all other publications of the Department published prior 
to the first Monday in December next, which were not spe- 
clally and specifically ordered by the Sixtieth Congress to 
be printed, but for which the Sixtieth Congress made ap- 
propriations as former Congresses have done annually for 
years past. 

“2. Whether or not the proviso in the act of June 30, 
1906, directing that all Farmers’ Bulletins not called for by 
Members of Congress on or before May 31 of each fiscal 
year revert to the Department of Agriculture, is permanent — 
legislation and is still in force. 

“ 3, If the proviso in the act of June 30, 1906, mentioned 
immediately above, 1s still in force, whether or not it is 
suspended for the present year by the resolution of March 
2, 1909, so that the reversionary right of the Department in 
Farmers’ Bulletins and other Department publications not 
called for on or before May 31 next by Members of the 
Sixtieth Congress who are not Members of the Sixty-first 
Congress, is destroyed.” 

My views concerning these questions are as follows: 

1. The general purpose of joint resolution No. 263 quite 
apparently is to prevent curtailment, through the conven- 
ing of the special session of Congress last month, of the 
privileges in the way of receipt and distribution of public 
documents which, but for such special session of Congress, 


The Secretary of Agriculture. 291 


would have belonged to retiring Members of the Sixtieth 
Congress under the above-quoted terms of section 72 of 
the act of January 12, 1895. The language of the joint 
resolution must be interpreted in the light of this general 
purpose; and I can see no reason whatever for supposing 
that Congress, in passing joint resolution No. 263, intended 
to prolong until next December, the customary time of the 
convening of Congress, the privileges of retiring Members 
of the Sixtieth Congress with reference to publications 
specifically or directly “ ordered to be published by the 
Sixtieth Congress,” but did not so intend with reference to 
publications which the Sixtieth Congress sanctioned, and 
for which it made appropriations. 

In my opinion, the words “ ordered to be published by 
the Sixtieth Congress,” as found in joint resolution No. 263, 
mean “authorized to be published by the Sixtieth Con- 
gress.” These words of the resolution must be taken to 
include publications made under the sanction of the Six- 
tieth Congress; and in that view they include Farmers’ 
Bulletins and other publications for which that Congress 
made appropriations. Nor is there any difficulty in so 
construing the language of the resolution. The word “ or- 
dered ” was directly held to comprehend “ authorized ” in 
the case of Weimar v. Fath (438 N. J. Law 1); and im an 
opinion by Acting Attorney-General Taft, rendered in 
July, 1890 (19 Op. 576), the words “are hereby author- 
ized ” were held to be mandatory in the following provi- 
sion of the act of May 26, 1882 (22 Stat. 97): 

“ That the superintendents of the coinage mints, and of 
the United States assay office at New York, are hereby au- 
thorized to receive United States gold: coin from any holder 
thereof in sums not less than five thousand dollars, and to 
pay and deliver in exchange therefor gold bars in value 
equaling such coin so received.” 

Particularly with reference to Farmers’ Bulletins, it was 
provided in the sundry civil appropriation act of May 27, 
1908 (35 Stat. 317, 384), as follows: 

“For the Department of Agriculture, including not to 
exceed twenty-five thousand dollars for the Weather Bu- 
reau, and including the Annual Report of the Secretary 
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of Agriculture, as required by the act approved January 
twelfth, eighteen hundred and ninety-five, and in pursuance 
of the provisions of public resolution numbered thirteen of 
the first session Fifty-ninth Congress, and also including 
not to exceed one hundred and twenty-five thousand dol- 
lars for Farmers’ Bulletins, which shall be adapted to the in- 
terests of the people of the different sections of the country, 
an equal proportion of four-fifths of which shall be deliv- 
ered to or sent out under the addressed franks furnished 
by Senators, Representatives, and Delegates in Congress, as 
they shall direct, four hundred and sixty thousand dol- 
lars.” 

The appropriations for Farmers’ Bulletins for the fiscal 
year 1910 is contained in the sundry civil appropriation 
act of March 4, 1909 (85 Stat. 1028), and is identical with 
the provisions of the appropriation act for the fiscal year 
1909. Such provisions unmistakably authorize the publica- 

tion of Farmers’ Bulletins, for which they make appropria- 
tion, and accordingly those bulletins, in my opinion, are 
within the scope of joint resolution No. 263. 

The debates in Congress upon the passage of the stated 
joint resolution, while not conclusive, are helpful in refer- 
ence to its meaning, and confirm the view which I have 
expressed. (Cong. Rec., March 1, 1909, pp. 3510-8514.) 

2. In my opinion, the above-quoted proviso in the agri- 
cultural appropriation act of June 30, 1906 (34 Stat. 669), 
is no longer in force. 

Farmers’ Bulletins were first specifically authorized and 
provided for in the agricultural appropriation act of Au- 
gust 8, 1894 (28 Stat. 264, 270), as follows: 

“And the Secretary of Agriculture may use not to exceed 
thirty thousand dollars, of the amount herein appropriated 
for the preparation, printing, and publishing of Farmers’ 
Bulletins, which shall be adapted to the interests of the 
people of different sections of the country, an equal propor- 
tion of two-thirds of which shall be supplied to Senators, 
Representatives, and Delegates in Cengress for distribu- 
tion among their constituents as seeds are distributed: 
Provided, That the Secretary of Agriculture shall notify 
Senators and Representatives of the character and number 
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of each bulletin and each other publication of the Depart- 
ment of Agriculture (not sent to the Folding Room of the 
Senate and House) to which each Senator and Representa- 
tive may be entitled for distribution on the basis herein 
provided for the distribution of bulletins.” 

This provision was repeated, with unimportant modifica- 
tions, in each act appropriating for the Department until 
the agricultural appropriation act of May 25, 1900 (31 
Stat. 191, 200), when this further proviso was added: 

“Provided further, That all such bulletins included m 
the quotas of Senators, Representatives, or Delegates not 
called for on or before the thirtieth dav of June in each 
fiscal year shall revert to the Secretary of Agriculture, and 
be available to him, either for miscellaneous distribution or 
in making up Congressional quotas for the next fiscal year.” 

This last proviso was repeated in the act of March 2, 
1901 (81 Stat. 922, 933); the act of June 3, 1902 (32 Stat. 
286, 299); the act of March 3, 1903 (32 Stat. 1147, 1161) ; 
the act of April 23, 1904 (33 Stat. 276, 291); the act of 
March 3, 1905 (33 Stat. 861, 878); and the act of June 
80, 1906 (34 Stat. 669, 690), with the change onlv of the 
original date, “the thirtieth day of June,” to “ the thirty- 
first dav of May ” in the act of June 3, 1902, and subsequent 
acts. After 1906 the appropriation for Farmers’ Bulletins 
was transferred from the agricultural appropriation acts 
to the sundry civil appropriation acts, and the proviso 
whose history has just been given and concerning which 
your second inquiry is made was omitted in 1907 from 
the section of the sundry civil appropriation act making 
appropriation for Farmers’ Bulletins, and has never been 
revived. The appropriation for Farmers’ Bulletins in the 
sundry civil appropriation act of March 4, 1907 (34 Stat. 
1295, 1367), was as follows: 

“For the Department of Agriculture, including not to 
exceed twenty-five thousand dollars for the Weather Bu- 
reau, and including the annual report of the Secretary of 
Agriculture, as required by the act approved January 
twelfth, eighteen hundred and ninety-five, and in_pur- 
suance of the provisions of public resolution numbered 
thirteen of the first session of the Fifty-ninth Congress 
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and also including not to exceed ninety-eight thousand 
seven hundred and fifty dollars for farmers’ bulletins, 
which shall be adapted to the interests of the people of 
the different sections of the country, an equal proportion 
of four-fifths of which shall be delivered to or sent out 
under the addressed franks furnished by Senators, Repre- 
sentatives, and Delegates in Congress, as they shall direct, 
four hundred and thirty-three thousand seven hundred and 
fifty dollars.” 

This legislative history seems to show that the proviso 
under consideration was not viewed by Congress as estab- 
lishing a permanent rule, but rather as being a special and 
temporary regulation concerning the particular bulletins 
for which at the very time of enacting the proviso ap- 
propriation was being made. Otherwise the repetition and 
reenactment of the proviso in each of seven successive years 
were strange and superfluous. Further, in consequence of 
the repeated previous treatment of the proviso by Congress 
as depending upon annual repetition and reenactment for 
its continued operation, the elimination of the proviso 
when the appropriation for Farmers’ Bulletins was first 
made, in 1907, in the sundry civil appropriation act seems 
to show that it was then the intention of Congress to have 
the rule of the proviso no longer operative. 

While general and permanent enactments now not in- 
frequently appear in appropriation acts, the presumption 
concerning a provision in such an act is rather against per- 
manence. In the opinion of the Supreme Court in the case 
of Minis v. United States (15 Pet. 423), Mr. Justice Story 
said (p. 445): 

“Tt would be somewhat unusual to find engrafted upon 
an act making special and temporary appropriations, any 
provision which was to have a general and permanent ap- 
plication to all future appropriations. Nor ought such 
an intention on the part of the legislature to be presumed, 
unless it is expressed in the most clear and positive terms, 
and where the language admits of no other reasonable in- 
terpretation. * * * A general rule, applicable to all 
future cases, would most naturally be expected to find its 
proper place in some distinct and independent enactment.” 
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Some suggestion of a permanent rule is found in the 
declaration of the proviso that Farmers’ Bulletins not 
seasonably called for by Members of Congress “in each 
fiscal year” shall revert to the Secretary of Agriculture; 
but this verbal consideration hardly seems potent against 
the legislative history which has been detailed. The large 
feature of the matter is that Congress treated the rule as 
calling for annual reenactment if it were to be continued, 
and also seems to have sought its discontinuance by elimi- 
nating it from the sections making appropriations for 
Farmers’ Bulletins in and after 1907. It is also of some 
importance to remember that this proviso, about whose 
continued operation you ask, has none of the characteristics 
of remedial or penal legislation, the necessity for which 
would suggest permanency of rule. It dealt solely with 
a matter of policy in which the public was not materially 
interested, since in any event the bulletins would be dis- 
tributed. Its maintenance as a rule or law was not re- 
quired by public considerations. There was no strong 
reason for continuing it. 

38. AS in my opinion the stated proviso in the act of 
June 30, 1906, is no longer in force, it becomes unnecessary 
to answer your third inquiry, whether the resolution of 
March 2, 1909, suspends such proviso, unless you may still 
desire that it be considered. 

Very respectfully, 
LLOYD W. BOWERS, 
Solicitor-General. 


Approved : 
GEORGE W. WICKERSHAM. 


The SECRETARY OF AGRICULTURE. 





ST. MARYS FALLS SHIP CANAL—ACQUISITION OF PROP- 
ERTY ADJACENT—RIPARIAN AND TREATY RIGHTS. 


When, pursuant to the provisions of the act of March 3, 1909 (35 
Stat. 820), the United States shall have acquired the ownership 
in fee simple absolute of all lands and property of every kind 
and description north of the present St. Marys Falls Ship Canal, 
throughout its entire length, and lying between said canal and the 
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international boundary line at Sault Ste. Marie, in the State of 

Michigan, there will be no riparian rights in the water and no 

rights of owners of lands under water which will fall within the 

protection of the Senate resolution of March 3, 1909, authorizing 
‘the ratification of the treaty between the United States and Great 
Britain, signed January 11, 1909; and the provisions of that treaty, 
when ratified, will then become fully operative over the waters at 
the rapids in like manner as is provided with respect to the other 
waterways falling within the general provisions of the treaty. 
The resolution referred to is specifically limited to the existing 
rights “at the rapids of the St. Marys River at Sault Ste. Marie,” 
and does not assume to affect the water in any other waterways 
within its provisions. 
- DEPARTMENT OF JUSTICE, 
April 8, 1909. 

Sir: I am in receipt of your favor of the 6th instant, in 
which you call my attention to a treaty between the United 
States and Great Britain, signed January 11, 1909, but 
which has not yet become effective by exchange of ratifica- 
tions, providing for the settlement of international differ- 
ences between the United States and Canada, and to a 
resolution adopted by the Senate authorizing the ratifica- 
tion of the treaty; and you point out that by section 11 of 
the river and harbor act approved March 3, 1909 (35 Stat. 
620), it is made your duty to take proceedings immediately 
for the acquisition of certain lands and property north of 
the present St. Marys Falls. Ship Canal and adjacent 
thereto, and you ask my opinion as to the effect of the 
resolution and the treaty construed together, with respect 
to the property and rights to be acquired by the United 
States pursuant to the provisions of the act above re- 
ferred to. 

The provisions of the treaty, so far as they are material 
to this inquiry, are as follows: 

“ARTICLE IIT. It is agreed that, in addition to the uses, 
obstructions, and diversions heretofore permitted or here- 
after provided for by special agreement between the 
Parties hereto, no further or other uses or obstructions or 
diversions, whether temporary or permanent, of boundary 
waters on either side of the line, affecting the natural level 


‘ 





The Secretary of War. 297 


or flow of boundary waters on the other side of the line. 
shall be made except by authority of the United States or 
the Dominion of Canada within their respective jurisdic- 
tions and with the approval, as hereinafter provided, of 
a joint commission, to be known as the International Joint 
Commission. 

“ The foregoing provisions are not intended to limit or 
interfere with the existing rights of the Government of the 
United States on the one side and the Government of the 
Dominion of Canada on the other, to undertake and carry 
on governmental works in boundary waters for the deepen- 
ing of channels, the construction of breakwaters, the im- 
provement of harbors, and other governmental works for 
the benefit of commérce and navigation, provided that such 
works are wholly on its own side of the line and do not 
materially affect the level or flow of the boundary waters 
on the other, nor are such provisions intended to interfere 
with the ordinary use of such waters for domestic and 
sanitary purposes. 

“ArticLE VIII. This International Joint Commission 
shall have jurisdiction over and shall pass upon all cases 
involving the use or obstruction or diversion of the waters 
with respect to which under Articles III and IV of this 
treaty the approval of this Commission is required, and in 
passing upon such cases the Commission shall be governed 
by the following rules or principles which are adopted by 
the High Contracting Parties for this purpose: 

“The High Contracting Parties shall have, each on its 
own side of the boundary, equal and similar rights in the 
use of the waters hereinbefore defined as boundary waters. 

“The following order of precedence shall be observed 
among the various uses enumerated hereinafter for these 
waters, and no use shall be permitted which tends ma- 
terially to conflict with or restrain any other use which is 
given preference over it in this order of precedence: ' 

“(1) Uses for domestic and sanitary purposes; 

“(2) Uses for navigation, including the service of canals 
for the purposes of navigation: 

“(3) Uses for power and for irrigation purposes. 
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“The foregoing provisions shall not applv to or disturb 
any existing uses of boundary waters on either side of the 
boundary.” 

* * * # * 


The Senate, in the resolution in which it advises and 


. consents to the ratification of the treaty, provided that the 


following condition be incorporated into the treaty before 
its formal ratification: 

“Resolved further (as a part of this ratification), That 
the United States approves this treaty with the understand- 
ing that nothing in this treaty shall be construed as affect- 
ing, or changing, any existing territorial, or riparian rights 
in the water, or rights of the owners of lands under water, 
on either side of the international boundary at the rapids 
of the St. Marys River at Sault Ste. Marie, in the use of 
the waters flowing over such lands, subject to the require- 
ments of navigation in boundary waters and of navigation 
eanals, and without prejudice to the existing right of the 
United States and Canada, each to use the waters of the 
St. Marys River, within its own territory; and further, 
that nothing in this treaty shall be construed to interfere 
with the drainage of wet, swamp, and overflowed lands into 
streams flowing into boundary waters, and that this inter- 
pretation will be mentioned in the ratification of this treaty 
as conveying the true meaning of the treaty, and will, in 
effect, form part of the treaty.” 

The purpose of this resolution was, obviously, to protect 
the existing rights of riparian owners and the owners of 
lands under water at the rapids of the St. Marys River at 
Sault Ste. Marie against modification or impairment by 
the treaty. The resolution, in my opinion, may be properly 
read that nothing in the treaty shall be construed as affect- 
ing, or changing, (1) any existing riparian rights in the 
water on either side of the international boundary at the 
rapids, subject, however, to the requirements of naviga- 
tion in the boundary waters and of navigation canals, and 
without prejudice to the existing right of the United States 
and of Canada each to use the waters of the St. Marys 
River within its own territory; (2) the rights of the own- 
ers of lands under water on either side of the international 
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boundary at the rapids in the use of the waters flowing 
over such lands, subject, however, to the requirements of 
navigation in boundary waters and of navigation canals, 
and without prejudice to the existing right of the two coun- 
tries each to use the waters of the river within its own ter- 
ritory. (3) The onlv additional rights sought by the reso- 
lution to be preserved unimpaired by the treaty are * any 
existing territorial” rights in the water on either side of 
the international boundary at the rapids, etc., subject and 
without prejudice, as aforesaid. The word “ territorial ” 
in this connection 1s somewhat ambiguous in meaning. but 
must, I think, be taken as referring to the police control 
of each nation over the waters within its own territory. 

The net effect of this resolution, therefore, would seem to 
be that a riparian owner of land on either side of the river 
at the rapids, and the owner of land under the water at 
the rapids, retains precisely the rights in and to such lands 
and the waters flowing over or along such lands which he 
would have independently of the treaty, those rights being 
(and recognized by the treaty as being) subject to the re- 
quirements of navigation and to the paramount right of 
each of the respective nations to use the water in its own 
territory. This construction gives due weight to every 
portion of the resolution and to what seems to be its obvious 
intention. The rights of riparian owners below the rapids 
on the American side of the water thus preserved can have 
no relation to the taking of water by Canada on her own 
side of the river above the rapids. The only limitation upon 
Canada taking above the rapids all the water she can get 
by construction in her own territory is the rule of equal 
division established by the treaty. 

It follows, therefore, that the principle of equality of 
use established by the treaty applies both above and below 
the rapids. The reservation by the resolution of existing 
rights at the rapids does not affect. or disturb the applica- 
tion of such principle above or below the rapids, as the 
rights of riparian proprietors on either side of the boundary 
have no relation to the use of waters on the other side. 
The taking of water above the rapids on the American side 
of the boundary will, however, be subject to the rights of 
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the American riparian owners below, to prevent diversions 
in American territory of water naturally flowing over their 
land. 

When, pursuant to the provisions of the act entitled “An 
act to provide for the repair, maintenance, and preservation 
of public works on rivers and harbors, and for other pur- 
poses,” approved March 38, 1909 (385 Stat. 815), the United 
States shall have acquired the ownership in fee simple 
absolute of all lands and property of every kind and de- 
scription north of the present St. Marys Falls Ship Canal 
throughout its entire length, and lying between said ship 
canal and the international boundary line at Sault Ste. 
Marie, in the State of Michigan, there will be no riparian 
rights in the water and no rights of owners of lands under 
water which will fall within the protection of the resolu- 
tion above quoted, and the provisions of the treaty, when 
finally ratified, will then become fully operative over the 
waters at the rapids in like manner as is provided with 
respect to the other waterways falling within the general 
provisions of the proposed treaty. As the treaty does not 
deal with territorial or police rights in the waterways, the 
remaining reservation specified in the resolution of the 
Senate can have no importance as bearing on this inquiry. 

It is perhaps unnecessary to add, but I may call your 
attention to the fact, that the resolution is specifically lim- 
ited to the existing rights “at the rapids of the St. Marys 
River at Sault Ste. Marie,” and does not assume to affect 
the water of any other waterways within its provisions. 

Very respectfully, 
GEORGE W. WICKERSHAM. 
The SECRETARY OF War. 


FOOD AND DRUGS ACT—APPOINTMENT OF REFEREE 
BOARD, CONSULTING EXPERTS, 


The appointments made by the Secretary of Agriculture, of con- 
sulting scientific experts to aid in the enforcement of the pro- 
visions of the food and drugs act, payable from the appropriation 
‘Laboratory, Department of Agriculture, General expenses: 
Bureau of Chemistry,’”’ were expressly authorized by the acts of 
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March 4, 1907 (34 Stat. 1271), May 23, 1908 (35 Stat. 260-261), 
and March 4, 1909 (35 Stat. 1049). 

The appointment of the so-called ‘“ referee board” was also justi- 
fiable under the act of March 4, 1907, provided the sole function 
of the board was to investigate, report to, and advise the Secre- 
tary of Agriculture with respect to the enforcement of that act. 

Section 9 of the act of March 4, 1909 (35 Stat. 945, 1027), does not 
repeal the provisions of the appropriation ect of that date, au- 
thorizing the Secretary of Agriculture to employ “ such assistants, 
clerks, and other persons «as he may consider necessary” to 
enable him to carry into effect the provisions of the food and 
drugs act, nor interfere with his submitting to a number of per- 
sons appointed pursuant to that act, for their consideration 
jointly as a committee or board and repert to him for his infor- 
mation, any question upon which he is by law required to take 
action arising under that act. 

The commissions or boards referred to in section 9 of the act of 
Mareh 4, 1909, are commissions or boards constituted without 
authority of law. 


DEPARTMENT OF JUSTICE, 
April 14, 1909. 

Sir: I am in receipt of your favor of the 23d ultimo, ask- 
ing my opinion with respect to (1) the legality of the ap- 
pointment by you of five scientific consulting experts to 
give you necessary advice upon questions arising in the 
enforcement of the food and drugs act of June 30, 1906, 
whose salaries and expenses you have directed to be paid 
from the appropriation “ Laboratory, Department of Agri- 
culture” (34 Stat. 1271); and inquiring specifically (2) 
whether you were, on February 20, 1908, authorized to 
form these five consulting experts into a board, and to pay 
the expenses incident to the investigations made by such 
board at your direction, including the compensation of 
necessary laboratory helpers, the purchase of material, 
etc., and (8) whether section 9 of the sundry civil act, 
approved March +, 1909, or any subsequent legislation has 
impaired the legal status of the appointments and of the 
organization of the board, or affected the right of the ex- 
perts so appointed and organized to receive compensation 
for their individual services, or affected your powers to 
appoint assistants, laboratory helpers, etc., to assist the 
members of the board, and to incur expenses for necessary 
material, etc., all to be paid until June 30, 1909, from the 
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appropriation “ Laboratory, Bureau of Chemistry, 1909 ” 
(35 Stat. 260), and subsequently from the appropriation 
“ General expenses, Bureau of Chemistry, 1910” (act en- 
titled “An act making appropriations for the Department 
of Agriculture for the fiscal year ending June 30, 1910,” 
approved March 4, 1909). 

1. As to the legality of the appointment. The food and 
drugs act, after prohibiting the introduction into any State 
or Territory, or the District of Columbia, from any other 
State or Territory or the District of Columbia, or from any 
foreign country, or shipment to any foreign cou1.try of any 
article of food or drugs which is adulterated or misbranded, 
within the meaning of the act, enacts in section 3 (34 
Stat. 768) : 

“That the Secretary of the Treasury, the Secretary cf 
Agriculture, and the Secretary of Commerce and Labor 
shall make uniform rules and regulations for carrying out 
the provisions of this act, including the collection and 
examination of specimens of foods and drugs manufactured 
or offered for sale in the District of Columbia, or in any 
Territory of the United States, or which shall be offered for 
sale in unbroken packages in any State other than that in 
which they shall have been respectively manufactured or 
produced, or which shall be received from any foreign coun- 
try, or intended for shipment to any foreign country, or 
which may be submitted for examination by the chief health, 
food, or drug officer of any State, Territory, or the District 
of Columbia, or at any domestic or foreign port through - 
which such product is offered for interstate commerce, or’ 
for export or import between the United States and any 
foreign port or country.” 

Section 4 enacts: 

“ That the examinations of specimens of foods and drugs 
shall be made in the Bureau of Chemistry of the Depart- 
ment of Agriculture, or under the direction and supervision 
of such Bureau, for the purpose of determining from such 
examinations whether such articles are adulterated or mis- 
branded within the meaning of this act; and if it shall ap- 
pear from any such examination that any of such specimens 
is adulterated or misbranded within the meaning of this act, 
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the Secretary of Agriculture shall cause notice thereof to 
be given to the party from whom such sample was obtained. 
Any party so notified shall be given an opportunity to be 
heard, under such rules and regulations as may be pre- 
scribed as aforesaid, and if it appears that any of the pro- 
visions of this act have been violated by such party, then 
the Secretary of Agriculture shall at once certify the facts 
to the proper United States district attorney * * *.” 

The statutes of the United States do not provide for the 
creation of the Bureau of Chemistry in the Department of 
Agriculture. The ewistence of such Bureau is recognized 
in the appropriation acts, and in the act entitled “An act 
to make appropriations for the Department of Agriculture 
for the fiscal year ending June 30, 1908” (34 Stat. 1271). 
under the head of “ Bureau of Chemistry ” appropriations 
are made for the salaries of “ One chemist, who shall be 
chief of Bureau,” and a certain number of clerks, laborers, 
messengers, etc., after which, under the subheading of 
“ Laboratory, Department of Agriculture,” a lump-sum ap- 
propriation was made for “ necessary expenses in conduct- 
ing investigations in this Bureau, including * * * work 
in such investigations, in the city of Washington and else- 
where * * *; for the employment of additional as- 
sistants and chemists, when necessary; to investigate the 
composition, adulteration, and false labeling, or false brand- 
ing of foods, drugs, beverages, condiments, and ingredients 
of such articles, when deemed by the Secretary of Agricul- 
ture advisable, * * * for all expenses necessary to 
carry into effect ” the food and drugs act, * * * em- 
ploying such assistants, clerks, and other persons as the 
Secretary of Agricilture may consider necessary for the 
purposes named. The act of March 4, 1907 (34 Stat. 1280). 
passed at the same session with the appropriation act above 
referred to, expressly authorizes the Secretary of Agri- 
culture— 

“To make such appointments, promotions, and changes 
in salaries, to be paid out of the lump funds of the several 
bureaus, divisions, and offices of the Department as may be 
for the best interests of the service: Provided, That the 
maximum salary of any classified scientific investigator 
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in the city of Washington, or other employee engaged in 
scientific work, shall not exceed three thousand five hundred 
dollars per annum. And the Secretary of Agriculture is 
hereby authorized and directed to pay the salary of each 
employee from the roll of the bureau, independent division, 
or office in which the employee is working, and no other: 
Provided, however, That details may be made from or to 
the office of the Secretary when necessary and the services 
of the person whom it is proposed to detail are not required 
in that office; and he is further authorized and. directed to 
submit to Congress each year a statement covering all ap-. 
pointments, promotions, or other changes made in the 
salaries paid from lump funds, giving in each case the 
title, salary, and amount of such change or changes, to- 
gether with reasons therefor.” (34 Stat. 1280.) 

Pursuant to the provisions of section 2 of the food and 
drugs act, the Secretary of the Treasury, the Secretary of 
Agriculture, and the Secretary of Commerce and Labor on 
October 17, 1906, promulgated certain rules and regulations 
for carrying out the provisions of the act. Regulations 
3 and 4 dealt with the collection of samples and the methods 
of analysis. Regulation 5, “ Hearings,” is as follows: 

“(a) When the examination or analysis shows that the 
provisions of the food and drugs act, June 30, 1906, have 
been violated, notice of that fact, together with a copy of 
the findings, shall be furnished to the party or parties 
from whom the sample was obtained or who executed the 
guaranty as provided in the food and drugs act, June 30, 
1906, and a date shall be fixed at which such party or 
parties may be heard before the Secretary of Agriculture, 
or such other official connected with the food and drug in- 
spection service as may be commissioned by him for that 
purpose. The hearings shall be private and confined to 
questions of fact. The parties interested therein may ap- 
pear in person or by attorney and may propound proper 
interrogatories and submit oral or written evidence to 
show any fault or error in the findings of the analyst or 
examiner. The Secretary of Agriculture may order a re- 
examination of the sample or have new samples drawn for 
further examination. 
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“*(6) If the examination or analysis be found correct, 
the Secretary of Agriculture shall give notice to the United 
States district attorney as prescribed * * *.” 

The appropriation act of 1908 (35 Stat. 251, 261) made 
appropriations for the fiscal year ending June 30, 1909, 
and contained provisions in the lump-sum appropriation 
for “ Laboratory, Department of Agriculture,” similar 
to those above quoted from the act of 1907, except that the 
sentence “ for the employment of additional assistants and 
chemists ” was not included in the enumeration of the ob- 
jects for which the lump-sum appropriation was made. 

The appropriation act of 1909 (35 Stat. 1049) contains 
similar provisions to those above cited from the act of 1908. 
Under these acts I am clearly of the opinion that the Sec- 
retary of Agriculture was empowered to employ in the 
Bureau of Chemistry such additional assistants and chem- 
ists as he should deem necessary to investigate the compo- 
sition, adulteration, and false labeling or false branding 
of foods, drugs, beverages, condiments, and ingredients of 
such articles, when deemed advisable by him, and such 
assistants “ and other persons ” as he might deem necessary 
to carry into effect the food and drugs act. 

The form of appointment which you made, which ac- 
companies your letter, shows that you appointed each of 
certain persons “ consulting scientific expert to the Secre- 
tary of Agriculture, to aid in enforcing the provisions of 
the” food and drugs act, in the Department of Agriculture, 
at a salary of $25 per day for days actually employed, to 
be paid from the appropriation “ Laboratory, Department 
of Agriculture, general expenses, Bureau of Chemistry,” 
to perform such duties as should be required by the Secre- 
tary. While the form of appointment does not expressly 
specify that the expert is employed as a part of the 
Bureau of Chemistry, that fact is implied from the speci- 
fication of the fund from which he is to be paid. In my 
opinion these appointments were expressly authorized by 
the acts of Congress referred to. 

2. You further inform me that you organized the five 
persons so appointed into a board called the “ referee 
board,” and that you imposed upon them the duty to con- 
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sider and report to you upon the wholesomeness, or the 
deleterious character of such foods, or of such articles used 
in foods as you might refer to them. I do not understand 
from your communication that ‘you conferred upon this 
so-called “referee board” any power. Their sole function 
was to investigate and report to you, and their detail to 
your office is justified in the provision of the act of March 
4, 1907, above quoted. The purposes for the employment 
of these gentlemen, and the organization of them by you 
into a board, are set forth in your letter. You point out 
that it was to enable you to have recourse to the disinter- 
ested and unbiased advice of eminent and expert chemists 
whenever a serious conflict of opinion may arise as to the 
deleteriousness of any particular article or substance added 
to food. It is, of course, apparent that in the administra- 
tion of a statute of such far-reaching effect as the food and 
drugs act, the ordinary investigation and conclusions of the 
Bureau may be disputed by interested parties, and section 
4 of the act provides for a rehearing by the Secretary of 
Agriculture whenever the conclusion of the Bureau is dis- 
puted. The Secretary would naturally desire to reach a 
right conclusion as to such matters and not subject the 
owners of articles affected by the ruling to litigation if any 
error should have been committed by the Bureau, and Con- 
gress would seem to have had that in mind in providing in 
the lump-sum appropriations of 1907 and 1908 for the em- 
ployment of “such assistants, clerks, and other persons as 
the Secretary of Agriculture may consider necessary for the 
purposes named,” 1. e., the investigation of the composition, 
adulteration, and false labeling, or false branding of foods, 
drugs, beverages, etc., when deemed by him advisable. 
Your right to appoint any one of these men for that pur- 
pose can scarcely be seriously disputed under the provisions 
of the act above referred to, and, in my opinion, you were 
entirely justified in directing them to confer and act as a 
committee or board in advising you with-respect to the 
enforcement of the act. 

3. The act entitled “An act making appropriations for 
sundry civil expenses of the Government for the fiscal year 
ending June 30, 1910, and for other purposes,” approved 








The Secretary of Agriculture. 307 


March 4, 1909 (35 Stat. 945), contains the following pro- 
vision (p. 1027): 

“ Sec. 9. That hereafter no part of the public monies, or 
of any appropriation heretofore or hereafter made by Con- 
gress shall be used for the payment of compensation or ex- 
penses of any commission, council, board, or other similar 
body, or any members thereof, or for expenses in connection 
with any work or the results of any work or action of any 
commission, council, board, or other similar body, unless 
the creation of the same shall be or shall have been author- 
ized by law; nor shall there be employed by detail, here- 
after or heretofore made, or otherwise personal services 
from any executive department or other Government estab- 
lishment in connection with any such commission, council, 
board or other similar body.” 

You inform me that since this enactment a question has . 
been raised as to your right to cause payments to be made 
to the above-mentioned experts, and you ask my opinion 
as to whether or not such objections are well founded. In 
my opinion this section last quoted does not repeal the 
provisions of the appropriation act passed at the same 
session, authorizing the Secretary of Agriculture to em- 
ploy “such assistants, clerks, and other persons as he may 
consider necessary ” to enable him to carry into effect the 
provisions of the food and drugs act, nor to submit to a 
number of persons appointed pursuant to that act to con- 
sider jointly as a committee or board and report to him for 
his information any question upon which he is by law re- 
quired to take action arising under that act. The com- 
missions or boards referred to in section 9 of the act of 
March 4, 1909, are commissions or boards constituted 
without authority of law, and I can not conceive that it 
could ever be construed to prohibit the head of a Depart- 
ment from submitting to the concurrent investigation and 
report of several employees of his department any ques- 
tion which he might submit for investigation to any one 
of them. Inasmuch, therefore, as the employment of ex- 
perts of the character referred to by you is authorized by 
law, and appropriations made out of which they may be 
paid for their services, as above set forth, I am of the 
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opinion that neither section 9 of the sundry civil act, ap- 
proved March 4, 1909, above referred to, nor any other 
legislation to which my attention has been called, has 
affected your right to employ such experts or submit to 
their joint investigation and report any question of fact 
affecting the adulteration or misbranding of articles con- 
cerning which any party from whom such articles have 
been obtained is entitled to be given an opportunity to be 
heard under the provisions of section 3 of the food and 
drugs act. 
Respectfully, 
GEORGE W. WICKERSHAM. 


The SEcrRETARY OF AGRICULTURE. 


SPECIAL COMMITTEE ON FORMS OF DEPARTMENTAL 
CONTRACTS. 


The special committee appointed by President Roosevelt on June 18, 
1907, composed of a representative officer or employee of each of 
several of the Executive Departments, to investigate and examine 
into the forms of contracts used by the various Departments, 
bureaus, and offices of the Government, may lawfully proceed 
with the work of investigation intrusted to it. 

The prohibition in section 9 of the act of March 4, 1909 (35 Stat. 
1027), against the payment of public money as compensation or 
for expenses of any commission, board, etc., unless the creation 
thereof shall have been authorized by law, can not prevent 
the reference by the President or the heads of the several Execu- 
tive Departments to employees of such Departments, of questions 
which relate to matters properly within their employment; and 
in considering such questions they may meet and act as a com- 
mittee. 


DEPARTMENT OF JUSTICE, 
April 27, 1909. 
Sir: Replying to yours of the 24th instant, inclosing a 
letter from the Treasury Department under date of April 
19, I beg to say that I have sent for and obtained a copy 
of the order under which the members of the committee 
to investigate the forms of contracts used by the various 
Departments were appointed. I find that on June 18, 1907, 
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President Roosevelt addressed a letter to each of the fol- 
lowing-named persons, viz: 

James A. Wetmore, chairman, Supervising <Architect’s 
office, Treasury Department. 

B. F. Harrah, law clerk, office of the ‘Comptroller of the 
Treasury. 

J. S. Carpenter, pay inspector, U. S. Navy, assistant to 
the Bureau of Supplies and Accounts, Navy Department. 

Morris Bien, supervising engineer, Reclamation Service, 
Department of the Interior. 

W. W. Warwick, examiner of accounts and auditor Canal 
Zone, War Department. 


which letter was in the following form: 


“THE WHITE HOUSE, 
“ Washington. 
“ Oyster Bay, N. Y., 
“June 18, 1907. 

‘“‘Srr: In accordance with the recommendations made to 
me by the committee on departmental methods in a report on 
Government contracts, dated April 30, 1907, you are hereby 
appointed a member and designated as chairman of a spe- 
cial committee of five to fully investigate and examine into 
the forms of contracts used by the various Departments, 
bureaus, and offices of the Government in order to remedy 
any defects which are found to exist therein. 

“The result of the work of the committee will be sub- 
mitted for the approval of the legal officer of the respective 
Departments, and to the Attorney-General for final ap- 
proval. 

‘* "THEODORE ROOSEVELT.” 

“Mr. JAMES A. WETMORE, 

“Chairman, Supervising Architect's Office, 
“Treasury Department.” 


In Mr. Wetmore’s letter to Mr. Carpenter he states that 
the committee is serving without additional compensation 
to the salary of its members, and makes no mention of its 
expenses. The prohibition in the sundry civil act of 1909 
is against using any part of the public moneys or appro- 
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priations made by Congress “ for the payment of compen- 
sation or expenses of any commission, council, board, or 
other similar body, or any member thereof, or for the ex- 
penses in connection with any work or the result of any 
work or action of any commission, council, board, or other 
similar body, unless the creation of the same shall be or 
shall have been authorized by law.” 

I do not think that this prohibition can properly be con- 
strued to prevent the reference by the President or the 
heads of Departments to employees of the Department of 
questions which relate to matters properly within the scope 
of the employment of such employees; and where, as 1n the 
present instance, there is a subject which affects two or 
more Departments, I am of the opinion that it is perfectly 
competent for the heads of the respective Departments, or 
the President, to direct the employees of their respective 
Departments to whom such matters are referred, to con- 
sider the subject in conference with the employees of the 
other Departments affected by the question similarly so 
detailed; and, in considering such question, to meet and 
act as a committee. The form of the order made by Presi- 
dent Roosevelt in this particular instance correctly recog- © 
nizes the legal status of the members, because it requires 
the result of the committee’s work to be submitted “ for 
the approval of the legal officer of the respective Depart- 
ments,” i. e., each member of the committee is to submit 
the work of the committee in which he has participated to 
the approval of the legal officer of his Department— and 
to the Attorney-General for final approval ”—he being the 
proper official to pass upon the general subject of the form 
of contracts to be entered into on behalf of the United 
States by any department of the Government. 

In my opinion, therefore, the special committee referred 
to can proceed to the work of investigation intrusted to it. 

~ Respectfully, 
GEORGE W. WICKERSHAM. 

The PRESIDENT. 
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NAVIGABLE WATERS—DESTRUCTION OF OYSTER BEDS BY 
THE UNITED STATES—COMPENSATION. 


The Government of the United States has the right to dredge a 
channel in navigable waters for the purpose of carrying out im- 
provements authorized and directed by Congress, without making 
compensation to the owners of oyster beds placed upon the soil 
under the water originally owned and occupied by them, for the 
injury to or destruction of their property, reasonable opportunity 
being given such owners to remove the same. 

The opinion of Attorney-General Bonaparte (26 Op. 441) must be 
limited in its application to operations in nonnavigable waters or 
the willful and unnecessary taking, injury to, or appropriation of 
property without reasonable opportunity being given to the owner 
to remove the same. 


DEPARTMENT OF JUSTICE, 
April 29, 1909. 

Sir: I am in receipt of your favor of the 18th ultimo, in 
which you call my attention to an opinion rendered by 
Attorney-General Bonaparte, at the request of your Depart- 
ment, in the matter of the right of the Government to 
dredge a channel through Tuckerton Creek, New Jersey, 
which would destroy several private oyster beds planted, 
held and owned by private individuals under leases from 
that State, without making compensation to the owners for 
the property thus taken or destroyed (26 Op. 441) and 
transmitting to me a memorandum of the Judge-Advocate- 
General of the Army, dated November 21, 1907, and an 
opinion of the Supreme Court, Appellate Division, Second 
Department, State of New York, involving a similar ques- 
tion (Lewis Blue Point Oyster Cultivation Co. v Briggs, 
114 N. Y. Sup. 313); and you request, for the guidance of 
your Department, that I reconsider said opinion, and advise 
you of my conclusions in the premises. I am also given to 
understand that your inquiry is directed to the rights and 
liability of the Government in the navigable waters of the 
United States. 

In the opinion referred to Attorney-General Bonaparte 
advised you that the interests of the owners of the oyster 
beds referred to constitute private property, which could 
not be taken or destroyed for public purposes without mak- 
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ing just compensation. The opinion expressed the view 
that such property must be so obtained. It does not appear 
in the statement of facts set forth in the opinion that Tuck- 
erton Creek is one of the navigable waterways of the United 
States. The opinion was based largely upon the decision 
of the Supreme Court of the United States in the case of 
Hoboken v. Pennsylvania Railroad Company (124 U. S. 
656). That case did not involve any question as to the 
power of the United States over navigable waters. The 
contest there was between the city of Hoboken, on the one 
hand, and the Pennsylvania Railroad Company and other 
grantees of the Hoboken Land and Improvement Company, 
having powers of reclamation of lands under water, by 
virtue of acts of the legislature of the State of New Jersey, 
on the other hand; and the court held that any easement 
which the public might have in New Jersey to pass over 
lands redeemed by filling in below high-water mark in 
order to reach navigable waters, was subordinate to the 
right of the State to grant the lands discharged of the sup- 
posed easement. 

But nothing was said by the Supreme Court in that case 
which indicates any doubt with respect to the well-settled 
rule concerning the paramount right and power of the 
United States Government over navigable waters. On the 
contrary, reference was made to the decision of the New 
Jersey court of errors and appeals in Stevens v. Paterson 
and Newark Railroad Company (84 N. J. Law 532), to the 
effect that it was competent for the legislative power of the 
State to grant to a stranger lands constituting the shore of 
a navigable river under tide water, below the high-water 
mark, to be occupied and used with structures and improve- 
ments in such a manner as to cut off the access of the ri- 
parian owner from his land to the water, without making 
compensation to such riparian owner for such loss. In 
Pennsylvania Railroad Co. v. New York and Long Branch 
Railroad Co, (23 N. J. Eq. 157, 159) it was held that the 
case last cited settled— 

“ That the lands under water, including the shore on the 
tide waters of New Jersey, belong absolutely to the State, 
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which has the power to grant them to anyone, free from any 
right of the riparian owner in them.” 

The whole subject of the right of property in lands under 
navigable water is most elaborately reviewed by the Su- 
preme Court in Shively v. Bowlby (152 U.S. 1), where it 
was pointed out that at common law the title jus privatum 
in lands below high-water mark belonged to the King as the 
sovereign, and the dominion thereof, jus publicum, was 
vested in him as the representative of the nation and for 
the public benefit; that when the Revolution took place, 
the people of each State became themselves sovereign, and, 
in that character, hold the absolute right to all their navi- 
gable waters, and the soils under them, for their own com- 
mon use, subject only to the rights since surrendered by the 
Constitution to the General Government; and that the title 
in fee, or jus privatum, of the King or his grantee was, in 
the phrase of Lord Hale, “ charged with and subject to that 
jus publicum which belongs to the King’s subjects; ” and 
that, upon the American Revolution, the title to the land 
under tide waters vested in the State as the sovereign, but 
subject to the jus publicum which belonged to all the people, 
and which, upon the adoption of the Constitution, was 
vested in the United States Government in so far as it 
affects navigation (Shively v. Bowlby, 152 U.S. 11, 12, 16, 
48); so that the title to the soil beneath her navigable 
rivers was held in each State by the commonwealth under 
a public trust to ever after preserve them free as public 
highways, subject only to the powers of Congress to regu- 
late commerce among the States. The circuit court of ap- 
peals (Scranton v. Wheeler, 57 Fed. 803, affirmed 179 U. S. 
141) said, per Lurton, J.: 

“Tt must from these constitutional principles follow that 
the State of Michigan held the soil beneath her navigable 
rivers under a high public trust, to forever preserve them 
free as public highways, subject only to the power of Con- 
gress to regulate commerce among the States. 

“The legal title which, under her law, becomes vested 
in such proprietors, must be subject to the same public 
trusts, and therefore subordinate to the rights of naviga- 
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tion, and subordinate to the power of Congress to control 
and use the soil under such streams whenever the necessi- 
ties of navigation and commerce should demand it. The 
right of Congress to regulate commerce, and, as an incident, 
havigation, remains unaffected by the question as to 
vhether the title to the soil submerged is in the State, or is 
in the owner of the shores. <A distinction must be recog- 
nized between that which is jus privatum, and that which 
is gus publicum. This private right is subordinate to the 
public right. The plaintiff holds the naked legal title, 
and with it he takes such proprietary rights as are con- 
sistent with the public right of navigation and the control 
of Congress over that right.” 

In Stockton v. Baltimore & V. Y. Railroad Co. (32 
Fed. 9, 20), cited by the Supreme Court in Scranton v. 
Wheeler (179 U.S. 141, 159), Mr. Justice Bradley said: 

“Such being the character of the State’s ownership of 
the land under water—an ownership held, not for the pur- 
pose of emolument, but* for public use, especially the pub- 
lic use of navigation and commerce—the question arises 
whether it is a kind of property susceptible of pecuniary 
compensation, within the meaning of the Constitution. 
The fifth amendment provides only that private property 
shall not be taken without compensation, making no refer- 
ence to public property. * * * The power to regulate 
commerce is the basis of the power to regulate navigation 
and navigable waters and streams, and these are so com- 
pletely subject to the control of Congress, as subsidiary 
to commerce, that it has become usual to call the entire 
navigable waters of the country the navigable waters of 
the United States. It matters little whether the United 
States had or has not the theoretical ownership and domin- 
ion in the waters, or the land under them; it has, what is 
more, the regulation and control of them for the purposes 
of commerce. So wide and extensive is the operation of 
this power that no State can place any obstruction in or 
upon any navigable waters against the will of Congress, 
and Congress may summarily remove such obstructions at 
its pleasure.” 
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In Scranton v. Wheeler (179 U.S. 141, 163), Mr. Justice 
Harlan asks the question: 

“Ts the broad power with which Congress is invested 
burdened with the condition that a riparian owner whose 
land borders upon a navigable water of the United States 
shall be compensated for his right of access to navigability 
whenever such right ceases to be of value solely in conse- 
quence of the improvement of navigation by means of piers 
resting upon submerged lands away from the shore line? ” 

This question the court answered in the negative, adding: 

“So that whether the title to the submerged lands of 
navigable waters is in the State or in the riparian owners, 
it was acquired subject to the rights which the public have 
in the navigation of such waters. The primary use of the 
waters and the lands under them is for purposes of naviga- 
tion, and the erection of piers in them to improve naviga- 
tion for the public is entirely consistent with such use, and 
infringes no right of the riparian owner. Whatever the 
nature of the interest of a riparian owner in the submerged 
lands in front of his upland bordering on a public navi- 
gable water, his title is not as full and complete as his 
title to fast land which has no direct connection with the 
navigation of such water. It is a qualified title, a bare 
technical title, not at his absolute disposal, as 1s his upland, 
but to be held at all times subordinate to such use of the 
submerged lands and of the waters flowing over them as 
may be consistent with or demanded by the public right of 
‘ navigation.” 

The court declined to accept the view that compensation 
must be made to riparian owners or the owners of sub- 
merged land affected by any work looking to the improve- 
ment of navigation, saying: 

“If the riparian owner can not enjoy access to naviga- 
bility because of the improvement of navigation by the con- 
struction away from the shore line of works in a public 
navigable river or water, and if such right of access ceases 
alone for that reason to be of value, there is not, within the 
meaning of the Constitution, a taking of private property 
for public use, but only a consequential injury to a right 
which must be enjoyed, as was said in the Yates case, ‘ in 
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due subjection to the rights of the public ’—an injury re- 
sulting incidentally from the exercise of a governmental 
power for the benefit of the general public, and from which 
no duty arises to make or secure compensation to the 
riparian owner. * * * In our opinion, it was not in- 
tended that the paramount authority of Congress, to im- 
prove the navigation of the public navigable waters of the 
United States should be crippled by compelling the Gov- 
ernment to make compensation for the injury to a riparian 
owner’s right of access to navigability that might inci- 
dentally result from an improvement ordered by Congress.” 

In the case of West Chicago Street Railroad Co. v. Chi- 
cago (201 U. S. 506) it was held that the right of a rail- 
road company to maintain a tunnel under a navigable river 
is subject to the paramount public right of navigation, and 
where it has been constructed under municipal ordinance 
and State law providing that it should not interrupt navi- 
gation, the duty of not obstructing navigation was a con- 
tinuing one; and if the increased demands of navigation at 
any time require a deeper channel than when the tunnel was 
originally constructed, it is within the power of the munici- 
pality to compel the railroad company at its own expense 
to either remove the tunnel or lower it to conform with the 
necessities of commerce, and, as in that case, to the rule 
established by act of Congress; that the action of the mu- 
nicipality in requiring the tunnel to be lowered was not 
unconstitutional, and did not amount to either taking the 
property for public use without compensation, or depriving 
the company of its property without due process of law. 
The court affirmed that the rights of the company, as the 
owner of the fee of land on either side of the river or in its 
bed, were subject to the paramount right of navigation 
over the waters of the river. 

In Gibson v. United States (166 U.S. 269, 271, 276) it was 
held that the owner of part of an island in the Ohio River, 
below the city of Pittsburg, was not entitled to recover 
damages against the United States for injuries resulting 
from the construction of a dike by the United States, 
pursuant to act of Congress, for the purpose of improving 
the navigability of the Ohio River, which had substantially 
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destroyed the landing of the claimant by preventing the 
free egress and ingress to and from said landing on and 
in front of the claimant’s farm, to the main or navigable 
channel of the river. Fuller, C. J., in delivering the 
opinion of the court, said: 

“All navigable waters are under the control of the 
United States for the purpose of regulating and improving 
navigation, and although the title to the shore and sub- 
merged soil is in the various States and individual owners 
under them, it is always subject to the servitude in respect 
of navigation created in favor of the Federal Government 
by the Constitution.” 

“ Moreover,” he added, “riparian ownership is subject 
to the obligation to suffer the consequences of the improve- 
ment of navigation in the exercise of the dominant right 
of the Government in that regard. The legislative author- 
ity for these works consisted simply in an appropriation 
for their construction, but this was an assertion of a right 
belonging to the Government, to which riparian property 
was subject, and not of a right to appropriate private prop- 
erty, not burdened with such servitude, to public purposes.” 

In the Hawkins Point Light-House case (39 Fed. Rep. 
77) ejectment was brought in the circuit court for the dis- 
trict of Maryland for the site of a light-house in Patapsco 
River, erected by the United States as a necessary aid to 
navigation, the plaintiff contending that he held a grant 
from the State of Maryland of the submerged soil upon 
which the structure stood, and that it had not been con- 
demned, nor any compensation paid or tendered for it, 
and that he had also, as riparian owner of the neighboring 
shore, the right to improve out into the river over the 
light-house site. It was held that the private interest in 
the submerged soil at the bottom of the river, which had 
been granted to the plaintiff, was subject to the paramount 
right of the public to use the river for navigation, and of 
the United States, in the regulation of commerce, to erect 
thereon such aids to navigation as were reasonably neces- 
sary; and that the plaintiff's right to improve out into the 
river, until actually availed of, was subject to the right of 
the United States to use the soil under the water in aid 
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of navigation without the plaintiff’s consent and without 
compensation. 

In the case of Lewis Blue Point Oyster Cultivation Co. 
v. Briggs—referred to in your communication—(114 N. Y. 
Sup. 313) a suit was brought to restrain the defendant 
from dredging out a channel 200 feet wide across a tract 
of land under water in Great South Bay, within the 
State of New York, on which the plaintiff, as lessee of the 
owners, had beds of oysters which it brought from a dis- 
tance and cast overboard there in order that they might 
grow larger and improve and then be taken up for market. 
The defendant had a contract with the United States Gov- 
ernment to do certain work in the improvement of naviga- 
tion. The said bay is a navigable arm of the sea. The 
plaintiff claimed that it could not be deprived of its oys- 
ters by the defendant’s dredging, and that the use of the 
land under water could not be impaired thereby in the fu- 
ture without compensation being first made therefor, on 
the ground that the said oysters and said use were private 
property within the fifth amendment of the United States 
Constitution, forbidding the taking of private property 
without just compensation. 

Judgment was entered after trial at special term dismiss- 
ing the complaint on the merits, and this judgment was 
affirmed by the appellate division upon the ground that— 

“ Public rights, like that of navigation in the navigable 
waters of the realm, were inalienable by the King, being 
vested in him not individually, but in the Crown or 
sovereignty in trust for the people at large. The crown 
grant under which the plaintiff’s lessors derive whatever 
title they have to Great South Bay is subject to this prin- 
ciple, if there were need to invoke it. * * * The public 
right of navigation always included the right of govern- 
ment to facilitate and improve navigation, by the erection 
of beacons, the removal of obstructions, the cutting and 
deepening of channels, etc., which latter right in this coun- 
try is vested in the National Government by the provision 
of its Constitution for the regulation of commerce with 
foreign countries and among the States. * * * And 
the grantees from the Crown in this case took subject to 
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this measure of the public right of navigation. * * * 
Whatever right the plaintiff and its lessors inay have to 
deposit oysters, or hides for the tannery, or any other chat- 
tels, on the bottom of this bay, is subject to such public 
use, and therefore an obligation to remove such property 
and surrender possession of the land for such public use 
atany time. * * *” 

In my opinion, this is the correct rule and is amply sus- 
tained by the decisions in the United States Supreme Court, 
above cited. The court further pointed out that a reason- 
able opportunity should be given to the owner of the oys- 
ter beds to take them up and remove them. In the last 
paragraph of the opinion it 1s said: 

“Tf the Government or the defendant should enter upon 
the plaintiff's oyster beds and destroy or take up the oys- 
ters without giving the plaintiff reasonable opportunity to 
take them up and remove them, an entirely different ques- 
tion would be presented.” 

Understanding, however, that your inquiry is directed 
to the right of the Government to dredge a channel in navi- 
gable waters for the purpose of carrying out an improve- 
ment authorized and directed by Congress, without making 
compensation to the owners of oyster beds placed upon the 
soil under the water originally owned and occupied by 
them, for the injury to or destruction of their property— 
reasonable opportunity having been given them to remove 
the same—I unhesitatingly affirm my opinion that such 
power is abundantly sustained by ample authority, and 
that the opinion of Attorney-General Bonaparte, above re- 
ferred to, must be limited in its application to operations 
in nonnavigable waters or the willful and unnecessary tak- 
ing, injury to, or appropriation of, property, without rea- 
sonable opportunity being given to the owner to remove 
the same, 

Respectfully, 
GEORGE W. WICKERSHAM. 
~The SecreTary oF War. 
52747°—voL 27—10——23 
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CAMERON SEPTIC TANK COMPANY PATENT—INFRINGE- 
MENT. 


The action of the Supreme Court in denying the writ of certiorari 
in the case of the Village of Saratoga Springs v. The Cameron 
Septic Tank Co. (209 U. S. 548) was not a determination of the 
validity of the patent of the Cameron Company to their patented 
system of sewage disposal. 

The War Department is at liberty to recognize or to decline to rec- 
ognize the validity of the patent in question. 

The War Department is not authorized to adjust and settle claims 
for past infringements of the patent. but may contract for the 
right to use that system of sewage disposal in the future. 


DEPARTMENT OF JUSTICE, 
May 3, 1909, 

Sir: I desire to acknowledge the receipt of your com- 
munication with reference to the claim against the Treasury 
Department made by the Cameron Septic Tank Companv 
for the use of its patent in conjunction with sewage-dis- 
posal plants erected at certain military posts. You state 
that the Cameron Septic Tank Companyv— 

“ Brought suit against the village of Saratoga Springs 
in the United States circuit court, northern district of New 
York, for infringement of its patent and a decree was 
rendered adverse to the plaintiff. Upon appeal to the 
United States circuit court of appeals, second circuit, the 
judgment of the lower court was confirmed in regard to 
apparatus claims, but judgment was rendered in favor of 
the complainant in regard to the process claims covered 
by the patent, the case being reported in 159 Federal Re- 
porter, page 453. The village of Saratoga Springs there- 
upon petitioned the United States Supreme Court for a 
writ of certiorari, which was denied (209 U. S. 548). 
The company therefore claims that as its patent has been 
judicially determined, the Department should afford com- 
pensation for both past and future use of said patent at its 
several military posts.” 

You request the opinion of the Attorney-General as to 
whether or not the patent of the Cameron Septic Tank 
Company has received such judicial determination in the 
Federal courts as to warrant the War Department in rec- 
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ognizing it as a valid patent under which payment for its 
use can be made. 

In reply to your inquiry permit me to say that it is well 
settled that a circuit court, or a circuit court of appeals, 
is not required by considerations of comity to follow the 
decisions of like courts in other jurisdictions upon questions 
relating to the validity of a patent. Every party raising 
the question of such validity has the right to have the mat- 
ter presented to a court whose duty it is to exercise its in- | 
dependent and conscientious judgment on the merits of the 
question. The action of the Supreme Court in denying the 
writ of certiorari was not a determination of the validity 
of the patent by that court. 

I am of the opinion, therefore, that the Department may 
or may not, at its pleasure, recognize the validity of the 
patent. Iam further of the opinion that even if the patent 
is valid, the War Department is not authorized to adjust 
and settle claims for the past infringement, but is only 
authorized to contract for the future use of it. 

Whether or not. any such contract should be made is 
a matter of policy which is within the discretion of your 
Department to determine. It may be proper to advise vou. 
however, that the officers of many States and municipali- 
ties are resisting the claims of the Cameron Septic Tank 
Company, and have formed an association for that pur- 
pose. <Any recognition by the War Department of the 
validity of the patent might aid the said company in cer- 
tain pending litigation to the disadvantage of public au- 
thorities throughout the country who are challenging the 
validity of the patent claimed by the Cameron Company. 

Consideration might also be given to the fact that the 
Cameron Septic Tank Company has never made any effort, 
in the Saratoga Springs case, to have the amount of dam- 
ages for infringement determined, and that the said patent 
expires on November 8, 1909. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SEcRETARY OF WAR. 
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TRANSPORTATION OF MAILS BETWEEN JERSEY CITY AND 
NEW YORK. 


The mileage payments to the Pennsylvania Railroad Company for 
transporting mail between Jersey City and New York were prop- 
erly allowed and paid, notwithstanding the Department volun- 
tarily aided the company in the handling and transportation of 
the mails between the cars and New York City, and provided wag- 
ons at Jersey City for the transportation of the mails, the rail- 
road company charging ferriage at the established rates for empty 
wagons. 

DEPARTMENT OF JUSTICE, 
May 3, 1909. 

Sir: I find among the files of this Department your re- 
cent communication addressed to my predecessor, asking 
for an opinion as to the power of the Postmaster-General 
to allow the Pennsylvania Railroad Company payments for 
mail transportation between Jersey City and New York. 

From your letter it appears that the postal department 
has stated the railroad route into New York City and al- 
lowed the railroad company the usual pay for mileage 
between Jersey City and New York, a distance of one mile. 
It further appears that the Department has made a special 
contract for the conveyance of the mails between said 
points by screen-wagon service. You ask for an opinion 
only as to the legality of the allowance and payment to the 
Pennsylvania Company for transportation between the 
points named. 

Your communication and the exhibits transmitted to this 
office show that for many years the postal department, 
although stating the route to New York, has actually re- 
ceived and delivered New York mail at the railroad com- 
pany’s station in Jersey City in wagons provided by the 
Department, and for which it independently contracts. 
These wagons are transported across the river on ferry 
boats owned and operated by the railroad company as a 
part of itssystem. Although loaded with mail, the wagons 
are carried at the established rates for empty wagons, © 
which are duly published and filed with the Interstate 
Commerce Commission and paid for by the wagon con- 
tractor, while the railroad company is allowed its usual 
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mileage for transporting the mails. Postal employees are 
transported on the ferries free as upon trains.. This prac- 
tice has continued for more than twenty vears. 

It is shown that the plan of thus transporting the mails 
by wagon service between Jersey City and New York is of 
great advantage to the Department, expediting the service 
and giving security to both domestic and foreign New 
York mail which is of vast importance to the country. 

It is further shown that if mileage is not allowed to the 
railroad company as provided by the postal laws (R. S. 
3942-4002), and the company’s charges governed by the 
interstate-commerce act, the cost for ferriage will be sub- 
stantially increased. 

The railroad company is willing that the route be stated 
to Jersey City instead of New York, and the mileage rate 
to the Government thereby reduced. Your letter states 
that from an administrative view it 1s advantageous to 
continue the statement of the railroad route into New York 
and the reasons for the arrangement are found discussed in 
the files. 

It is not the province of this Department to pass upon 
any question of policy, but the facts shown are herein 
stated as bearing upon the legal question involved. In my 
opinion the contract under consideration was made by a 
written offer on the part of the Department and accepted 
by performance according to the specifications therein con- 
tained. It seems, therefore, that the Pennsylvania Rail- 
road Company is under contract to carry the mails over 
that. part of its line from Jersey City to New York at the 
usual mileage rate. This it does, being voluntarily aided 
by the Department in the loading and unloading of cars 
and in transporting the same between the cars and boats. 

The Government interrupted or modified the ordinary 
method of handling the mails and gratuitously performed 
the service above mentioned by the screen-wagon contract. 
This from an equitable standpoint affords basis for an 
allowance to the Government from the railroad company, 
which concession seems to have been offered by the com- 
pany as an adjustment of the controversy. 
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From the facts above stated, and as shown in your letter 
and the exhibits presented, I am of the opinion that the 
mileage payments to the Pennsylvania Railroad Company 
for transporting mail between Jersey City and New York 
were properly allowed and paid. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The Posrarasrer-GENERAL. 


INSURANCE OF ASSETS OF NATIONAL BANKS. 


The Attorney-General approves of a form of policy of insurance 
guaranteeing the assets of a national bank against loss, provided 
certain modifications which he suggests are made. 

It is entirely within the powers of a national bank to enter into 
such a contract, but the contract must not subject the bank to 
periodical examination by representatives of the insurance conm- 
pany. 

Section 5241, Revised Statutes, does not prohibit a national bank 
from permitting an examination of its books by an insuring 
company, but it can not legally obligate itself to permit such 
examination. 

The contract might properly provide that in case the examiner of 
the company should not be allowed access to the books of the 
bank for the purpose of making an examination, the company 
shall have the option, upon reasonable notice, to terminate its 
contract. 


DEPARTMENT OF JUSTICE, 
May 7, 1909. 

Sir: Replying to yours of the 29th ultimo, in which, at 
the request of the Comptroller of the Currency, vou ask for 
an opinion as to the power of a national bank to enter into © 
a contract with an insurance company guaranteeing the 
solvency of the bank, and transmitting to me a form of 
policy which is proposed to be issued by an insurance com- 
pany proposed to be organized, I beg to say that, as a gen- 
eral principle, I have no doubt that it 1s entirely within the 
powers of a national bank to contract for the insurance of 
its assets against loss. The form of the proposed policy 
submitted in your letter is somewhat peculiar. It pur- 
ports to insure to the bank the payment of— 
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“A sum of money sufficient to indemnify the bank for 
any and all losses suffered by it, by reason of theft, embez- 
ziement, losses in realizing upon loans and investments, 
shrinkage in value of assets or otherwise, in an amount 
equal to but not exceeding the net excess of its obligations, 
other than by reason of the stock of the bank, over the 
total aggregate value of the assets of the bank thus reduced 
by such losses; provided that there shall be included in 
the assets of the bank, all net sums which have been realized 
by reason of the additional lability of the stockholders of 
the bank.” 

Such contract is, in effect, an agreement to pay to the 
bank any deficiency in its assets upon ultimate realization 
necessary to enable it to pay all of its habilities of every 
kind. The policy 1s to run for a period of three months, 
but to be renewable thereafter for periods of three months 
each with the consent of the insurance company, and at 
such premiums as the Insurance company may fix at least 
one month before the expiration of the then current term 
of the insurance, the premium in every case to be a percent- 
age of the average indebtedness of the bank during thie 
period covered by such renewal, with the provision that, 
if such rate shall be in excess of one-sixteenth of one per 
cent upon such average indebtedness, then and in such event 
the insurance company shall be hable to account to the 
bank for the application of such premium paid by the bank 
in excess of one-sixteenth of one per cent— 

“ Which excess shall be applicable only to the payment 
of actual losses incurred by the company, by reason of 
claims under this and similar policies, and any excess over 
such extra claim shall be divided pro rata among the banks 
paying such extra rate cf premium, as a participation in 
the profits during which period such extra rate of premium 
has been paid.” 

It is somewhat uncertain precisely what this paragraph 
means and what its effect mav be. It seems to me to be 
objectionable as committing the bank to a profit-sharing 
feature, which might be contended to entail a correspond- 
ing liability for losses; and. as the attorney for the pro- 
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moters of the proposed insurance company informs me that 
this is not regarded as an essential part of the plan, I 
should advise that it had better be eliminated from the 
policy. 

Another provision contained in the policy subjects the 
bank to a periodical examination by the examiners of the 
insurance company, without notice and at such times as 
‘the company may elect, one of such examinations to be 
within each period of six months covered by the policy and 
all renewals thereof. This period is probably inadvert- 
ently placed at six months, as the policy is proposed to be 
written for periods of three months only. -Aside from that, 
I very much question the legality of this clause, or at least 
its enforceability. Section 5241 of the Revised Statutes 
provides that— 

‘“ No association shall be subject to any visitorial powers 
other than such as are authorized by this Title, or are 
vested in the courts of justice.” 

While this statute does not prohibit the bank from per- 
mitting an examination of its books, in my opinion it does 
operate to prohibit it from obligating itself to permit such 
examination; and if the covenant to insure can be consid- 
ered as in any respect dependent upon this agreement to 
permit examination, it might be vitiated by the unlawful 
provision. I should advise that the clause be reframed so 
as to make it clear that the agreement to insure is not.de- 
pendent upon the failure to permit the examination, al- 
though it might be stipulated that in case at any time the 
examiner of the company should not be allowed access to 
the books of the bank for the purpose of making an ex- 
amination, the company should have the option, upon 
reasonable notice, to terminate the contract. 

In my opinion, therefore, it is a matter for the discretion 
of the directors and officers of a bank to determine whether 
or not they will enter into any such contract in any given 
instance, this discretion to be exercised in view of the sol- 
vency and general financial condition of the company mak- 
ing the insurance and the reasonableness of the rate of 
premium; and the form of the policy being modified to 
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conform to the foregoing suggestions, I see no legal reason 
why a bank may not enter into it. 
Respectfully, 
GEORGE W. WICKERSHAM. 
The SECRETARY OF THE TREASURY. 


CONSTRUCTION OF LONG SAULT RAPIDS DAM, RAINY 
RIVER. 


The President and the Senate, by the exercise of the treaty-making 
power, and without the consent of the State of Minnesota. can 
grant the Canadian government the easement it desires to con- 
struct on American territory a portion of a dam at the foot of 
Long Sault Rapids in Rainy River, which river is an international 
boundary line between Minnesota and a portion of the Province of 
Ontario, the purpose being to make the Rainy River navigable 
from the proposed dam to the falls of Fort Frances. 

This may be done without the consent of the State of Minnesota 
and notwithstanding the land adjoining the river at that place 
may be owned by a private individual. 

Congress can. by legislative enactment, authorize the Canadian gov- 
ernment to occupy the land in question, and may also authorize 
the condemnation of property for that purpose, if necessary. 

If no injury should arise from the construction of the dam other 
than the mere oceupaney of such portion of the bed and bank of 
the stream as might be necessary for its construction, this would 
not constitute a taking of private property for public use in the 
constitutional sense, and no liability for compensation would arise 
therefrom. . 

If in consequence of the construction of the dam, adjoining lands 
should be overflowed and their value be destroyed, such action 
would be a taking of property in the constitutional sense, and it 
would be necessary to make proper compensation therefor. 

If the entire title to such strip of land should be taken and not a 
mere ensement therein, proper compensation would have to be 
paid. 

Congress has not conferred upon any person the power to authorize 
the Canadian government to occupy the American side of the river 
for the purpose mentioned. 

Sections 9 and 10 of the act of March 3, 1899 (30 Stat. 1151), merely 
provides that, under circumstances described, the Secretary of 
War may withdraw all objections upon the part of the United 
States to the erection of structures mentioned therein over navigable 
streams, but Congress did not by that act assume to deprive a State 
in which such stream may be situated, of all jurisdiction thereover. 
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Congress has authorized no one to give assent for the United States 
to the construction of the dam in question, although the legisla- 
ture of Minnesota should, so far as it has power to do, authorize 
its construction. 

The State of Minnesota can not enter into a compact or agreement 
with Great Britain or the Canadian government, whereby the 
dam may be constructed, without the consent of Congress. 

The dam may be constructed under an agreement between Great 
Britain and the State of Minnesota, to which Congress shall have 
given its consent. 

The Canadian government might undertake the construction of the 
portion of the dam on the American side of the river through a 
corporation organized under the laws of Minnesota, said construc- 
tion having been first properly authorized by Congress. 


DEPARTMENT OF JUSTICE, 
May 10, 1909. 

Sir: The facts set forth in your communication of April 
8, 1909, and documents accompanying the same, and upon 
which you ask an opinion, are as follows: 

The Government of Great Britain has presented to this 
Government an application for its consent to the construc- 
tion by the Canadian government of a lock and dam at the 
foot of Long Sault Rapids in Rainy River. This river is 
an international stream forming the boundary line between 
the State of Minnesota and the northwestern portion of the 
Province of Ontario. Near Rainy Lake are the Falls of 
Fort Frances, and about 423 miles below those falls are 
the Long Sault Rapids, where the water descends 7 or 8 
feet in 14 miles. By the construction of a dam of the char- 
acter described, at the foot of these falls, the Rainy River 
can be made navigable to the Falls of Fort Frances. 

It will be necessary, however, that a portion of this dam 
be constructed on American territory; and the complica- 
tion arises out of the proposal that consent be given to a 
foreign government to occupy territory in the manner and 
for the purpose described, which is a part of the United 
States, and at the same time, of the State of Minnesota. 

You request of me an opinion on the questions of law 
presented by this state of facts, and in reply I will suggest 
and answer such questions of law as appear to me to be 
material. 
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First. The President and the Senate, by the exercise of 
the treaty power and without the consent of the State of 
Minnesota, can grant to the Canadian government the 
easement desired. 

There is much conflict of opinion as to whether or not 
any part of the territory of a State can be ceded by treaty 
without the consent of the State, and the question has never 
been authoritatively settled by the United States Supreme 
Court. The various opinions upon both sides of the ques- 
tion may be found in 1 Butler's Treaty Making Power, 
pages 412 et seq.; 2 Butler, etc., pages 238 and 239; and 5 
Moore’s International Law Digest, 171-175. But I do not 
think this question here arises, as I do not understand that 
it is contemplated to deprive the State of Minnesota of its 
sovereign jurisdiction over this strip of territory, but only 
to confer upon Canada the right of a private owner of the 
soil or an easement therein. 

That it is consistent for one sovereign power to hold the 
title to land lying within another, and said land be subject 
to the jurisdiction of the latter power the same as if held 
by a private individual, is shown in Ft. Leavenworth 
R. R. Co. v. Lowe (114 U.S. 525, 5388). It 1s true that in 
this case the discussion was confined to the relationship 
between the United States and a State under such circum- 
stances, but the difference presents only a question of policy 
and not of power. 

I think the title to or easement in the necessary amount of 
land may be, by treaty, vested 1n the Canadian government, 
although the land adjoining the river at that place be owned 
by a private individual. 

In Ware v. [ylton (3 Dall. 199, 235) it was held that al- 
though a debt from a citizen of Virginia to a British sub- 
ject had been extinguished by pavment to the State of Vir- 
ginia under an act of its legislature confiscating the indebt- 
edness, yet the debt could be revived by treaty. 

There have been numerous cases in which claims of cit1- 
zens of this Government against foreign governments and 
citizens of such governments, have been extinguished by 
treaty. (2 Butler’s Treaty Making Power, sec. 443.) Such 
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power necessarily arises from the constitutional provision 
that— 

“ Treaties (together with the Constitution and laws made 
in pursuance thereof) shall be the supreme law of the land; 
and the judges in every State shall be bound thereby, any- 
thing in the constitution or laws of any State to the con- - 
trary notwithstanding.” (Art. 6, clause 2.) 

I will hereafter consider the question of compensation 
for the taking of such property as may be necessary for the 
construction of the dam. 

Second. Congress can, by legislative enactment, authorize 
- the Canadian government to occupy the land in question. 

Under the commerce clause of the Constitution, Congress 
can exercise plenary power over all navigable waters of the 
United States for all purposes relating to commerce and 
navigation. And inasmuch as the structure contemplated 
is for the purpose of improving navigation, there can be no 
doubt that Congress has power to authorize the construction 
of the same, and also to authorize the condemnation of 
property for that purpose, if condemnation be necessary. 

Third. With reference to compensating the private own- 
ers for the land that must be taken possession of for the 
construction of the dam, I find the following to be the law: 

If no injury should arise from the construction of the 
dam other than mere occupancy of such portion of the bed 
and bank of the stream as may be necessary for its con- 
struction, such would not constitute a taking of private 
property for a public use in the constitutional sense, and no 
liability for compensation would arise therefrom. (Gibson 
v. United States, 166 U.S. 269, 276; Scranton v. Wheeler, 
179 U. S. 141, 160-165.) 

But if, in consequence of the construction of the dam, ad- 
joining lands should be overflowed, and their value perma- 
nently destroyed, such would be a taking of private prop- 
erty in the constitutional sense, and it would be necessary 
to pay proper compensation therefor. (Pumpelly v. Green 
Bay Co., 18 Wall. 166; United States v. Lynah, 188 U.S. 
445, 468-474.) 

Riparian owners of navigable streams hold title thereto, 
subject only to the use of their property so far as such use 
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may promote the interests of commerce. Iam of the opin- 
ion, therefore. that if the entire title to such strip of land 
should be taken, and not a mere easement therein, the owner 
would be protected by the Constitution, and proper com- 
pensation would have to be paid him. 

The above principles apply whether the taking be done 
under treaty or act of Congress. While a treaty is a =u- 
preme law, it is only so in so far as it does not conflict with 
the Constitution, and when private property is taken by 
treaty it must be compensated for. (2 Butler’s Treaty 
Making Power, sec. 442: Jeade v. United States, 2 Ct. C. 
224,275: Gray v. United States, 21 Ct. C. 340. 392.) 

Fourth. Congress has not conferred upon any person the 
power to authorize the Canadian government to occupy 
the American side of the stream for the purpose mentioned. 

By sections 9 and 10 of the act of March 3, 1899 (30 
Stat. 1151), Congress did not undertake to assume control 
over navigable streams to such an extent as to deprive 
a1 State in which such stream may be situated of all juris- 
diction thereover. This statute only in effect provides 
that under the circumstances described the Secretary of 
War may withdraw all objections upon the part of the 
United States to the creation of the structures therein 
mentioned. (Lake Shore & Mich. Ry Co. v. Ohio, 165 
U. S. 365; Cummings v. Chicago, 188 U. S. 410.) And 
not having assumed control of such streams for the National 
Government, it necessarily follows that Congress has not 
authorized anyone to act for the Government in the control 
of the same. 

Fifth. Congress has authorized no one to give assent 
for the United States to the construction of the dam in 
question, although the legislature of the State of Minne- 
sota should, so far as it has power to do, authorize its 
construction. 

I do not think the first proviso to section 9 of said act 
of March 3, 1899, wherein it 1s provided that bridges, dams, 
dikes, etc., may be built under the authority of the legis- 
lature of a State across rivers and other waterways the 
navigable portions of which he wholly within the limits 
of a single State, provided the location and plans thereof 
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are submitted to and approved by the Chief of Engineers 
and by the Secretary of War before construction is com- 
menced, applies to the matter under consideration, for two 
reasons: 

First, it was never contemplated by Congress that such 
authority should be granted by the State to a foreign gov- 
ernment. Under the constitutional provision hereinafter 
more fully considered, the States are prohibited from 
entering into any compact or agreement with a foreign 
power without the consent of Congress. This means that 
when such consent is given, Congress shall have in mind 
the particular matter consented to; and certainly Congress 
did not intend by the general act in question to give its 
consent for a State to enter into an agreement with a for- 
eign power by which such power might occupy the soil 
within the jurisdiction of the United States. 

Second, the navigable portions of Rainy River do not lie 
wholly within the State of Minnesota. The stream is an 
international boundary, and does not, therefore, literally fall 
within the terms of the act, nor does it fall within the 
spirit of the act, because the construction of the dam would 
necessitate an agreement with a foreign power, which, as 
above stated, was not contemplated by Congress. 

Sixth. The State of Minnesota can not enter into a com- 
pact or agreement with Great Britain or. the Canadian 
government whereby the dam can be constructed without 
the consent of Congress. 

The third clause of Article I, section 10, of the Constitu- 
tion provides that— 

“No State shall, without the consent of Congress 
* * * enter into any agreement or compact with an- 
other State, or with a foreign power.” 

This provision prohibits a State from making any kind 
of an agreement with a foreign power. (Holmes v. Jennt- 
son, 14 Pet. 540, 574; Ea parte Holmes, 12 Vt. 681; Poole 
v. Fleeger, 11 Pet. 185 ;Virginia v. Tennessee, 148 U.S., 508, 
519, 520; Story’s Const. sec. 1403.) 

Seventh. It is necessarily implied in the above-mentioned 
constitutional provision that the dam may be constructed 
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ander agreement between Great Britain and the State of 
Minnesota, to which Congress shall have given its consent. 

Eighth. You state that it has been suggested that the 
Canadian government might. undertake the construction of 
the portion of the dam on the American side of the river 
through a corporation organized under the laws of the 
State of Minnesota, said construction having been first 
properly authorized by Congress. 

I think this plan entirely feasible, provided the laws of 
Minnesota are not in conflict therewith; and it would prob- 
ably present: some advantages, as the corporation would be 
a citizen of the United States and of the State of Minne- 
sota, and its control would not necessitate negotiations 
with a foreign government. However, I make this sugges- 
tion, that when authority is obtained from Congress to con- 
struct the dam, its consent be also obtained for the Canadian 
government to hold the stock of the Minnesota corporation. 

The opinion delivered by Chief Justice Taney in Holmes 
v. Jennison, supra, shows that it was the purpose of the 
framers of the Constitution to cut off all forms of agree- 
ments, both direct and indirect, between States and foreign 
powers. And, without expressing an opinion as to whether 
the third clause of Article I, section 10, of the Constitu- 
tion prohibits, without the consent of Congress, a foreign 
power from holding all or a majority of the stock of a cor- 
poration organized under the laws of a State, the object 
of which is to acquire territory within the United States, 
except to say that the validity of such ownership is a mat- 
ter of grave doubt, I do advise that a precedent be not set 
in the present instance, whereby a foreign power may be 
allowed to accomplish that by indirection which it can not 
accomplish directly. 

Very respectfully. 
GEORGE W. WICKERSHAM. 

The SECRETARY OF STATE. 
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MATE IN THE NAVY—RETIREMENT—RANK—PAY., 


Samuel Gee, who was appointed a mate in the Navy on November 
12, 1869, and served in that rating until September 10, 1895, when 
he was retired, was properly placed on the retired list with the 
rank of mate end three-fourths of the sea pay of that grade. 


DEPARTMENT OF JUSTICE, 
May 11, 1909. 

Sir: In your communication of May 7, 1909, you state 
the following facts: 

Samuel Gee was appointed a mate in the Navy on Xo- 
vember 12, 1869, and served in that rating until September 
10, 1895, when he was placed on the retired list with the 
rank of mate, and three-fourths of the sea pay of that 
grade. It is now contended that he should have been re- 
tired with the rank and three-fourths the sea pay of a 
warrant officer in the Navy, or one grade above that held 
by him at the time of retirement; and you ask my opinion 
as to whether this contention is correct, or whether the rank 
and pay at which he was retired was proper. 

The following are the statutes bearing upon this ques- 
tion: 

Section 1458, Revised Statutes: 

“When a retiring board finds that an officer is inca- 
pacitated for active service, and that his incapacity is the 
result of an incident of the service, such officer shall, if 
said decision is approved by the President, be retired from 
active service with retired pay, as allowed by chapter eight 
of this Title.” 

Section 1588, Revised Statutes: 

“The pay of all officers of the Navy who have been re- 
tired after forty-five years’ service after reaching the age 
of sixteen years, or who have been or may be retired after 
forty years’ service, upon their own application to the 
President, or on attaining the age of sixty-two years, or on 
account of incapacity resulting from long and faithful 
. service, from wounds or injuries received in the line of 
duty, or from sickness or exposure therein, shall, when not 
on active duty, be equal to seventy-five per centum of the 
sea pay provided by this chapter for the grade or rank 
which they held, respectively, at the time of their retire- 
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ment. The pay of all other officers on the retired lst shall, 
when not on active duty, be equal to one-half the sea pay 
provided by this chapter for the grade or rank held by 
them, respectively, at the time of their retirement.” 

Act of August 1, 1894 (28 Stat. 212): 

* That the law regulating the retirement of warrant ofh- 
cers in the Navy shall be construed to apply to the twenty- 
ight officers now serving as mates in the Navy, and the 
said mates shall be entitled to receive annual pay at. the 
rates following: When at sea, one thousand two hundred 
dollars; on shore duty, nine hundred dollars; on leave or 
waiting orders, seven hundred dollars: Prorided however, 
That nothing herein contained shall be so construed as to 
authorize any increase of pay for any time prior to the 
passage of this act.” 

From a careful consideration of these statutes, I am 
clearly of the opinion that the construction placed thereon 
by the Navy Department was correct, and that Mate Gee 
was retired with the proper rank.and pay. 

There was doubt whether section 1588, Revised Statutes, 
applied to any but commissioned officers, but this doubt 
was, by the Navy Department. resolved in favor of war- 
rant officers, which construction was confirmed by the Su- 
preme Court of the United States in Brown v. United 
States (118 U. S. 568). 

However, it was never held to apply to mates; and in 
order that the 28 officers then serving as mates might have 
the benefit of its provisions, the said act of August 1, 1894, 
Was passed. | 

But it is insisted that this act went further than merely 
to extend the provisions of section 1588, Revised Statutes, 
to these mates, and had the effect of promoting them on re- 
tirement to the rank and pay of retired warrant officers, 
this contention resting upon the fact that “ warrant off- 
cers” are specially mentioned in the act. I do not think 
such an interpretation of the act justifiable. The language 
of this clause 1s— 

* The law regulating the retirement of warrant officers 
in the Navy shall be construed to apply to the twenty-eight 
officers now serving as nates in the Navy.” 


82747°—voL 27,—10 ne 
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What was the law regulating the retirement of warrant 
officers? There was no statute specifically mentioning 
them, but section 1588 had been so construed by the Navy 
Department and the Supreme Court as to embrace them; 
and therefore all that was meant by the act of August 1, 
1894, was that section 1588, Revised Statutes, should be, 
by construction, further extended so as to embrace these 
28 mates. This 1s apparent from the use of the phrase 
“shall be construed,” which implhed that the force of the 
act should be the same as if the existing statute were ex- 
tended by construction. Doubtless “ warrant officers ” were 
specially mentioned because they were the only noncom- 
missioned officers to whom the statute had been construed 
to apply; and it was intended thereby to emphasize the 
purpose that section 1588, Revised Statutes, was to be just 
as applicable to these mates as to warrant officers. The fact 
that in this act the pay of these mates was increased without 
any intimation that it should be further advanced on re- 
tirement, is inconsistent “vith any other view. 

When Congress has intended that an officer be retired 
with the rank and pay of the next higher grade, it has 
found no difficulty in expressing that purpose. For illus- 
tration, in section 11 of the naval personnel act of March 
3, 1899 (30 Stat. 1007), wherein it was provided— 

“That any officer of the Navy, with a creditable record, 
who served during the civil war, shall, when retired, be 
retired with the rank and three-fourths the sea pay of the 
neat higher grade.” 

And also in the act of June 29, 1906 (34 Stat. 554), 
which provided that— 

“Any officer of the Navy * * * may, in the discre- 
tion of the President, * * * be placed on the retired 
list of the Navy with the rank and retired pay of one 
grade above that actually held by him at the time of retire- 
ment.” 

The fact that many others of these mates have been re- 
tired under other statutes within whose provisions they fell, 
with the rank and pay of warrant officers, does not 
strengthen, but tends to weaken the contention on behalf 
of Mate Gee. Furthermore, this act has thus been con- 


The Secretary of the Navy. 337 


strued by the Navy Department ever since its passage, 
which fact would be controlling in case of doubt. But 
I do not ‘deem it necessary to resort either to this principle 
or to an inspection of the debates in Congress upon the 
passage of the act in order to determine its meaning, as 
I do not think it can admit of any other construction than 
that placed upon it by the Navy Department. 
Very respectfully, 
GEORGE W. WICKERSHAM. 


The SEcRETARY OF THE NAVY. 


CHIEF OF BUREAU OF STEAM ENGINEERING—RETIRE- 
MENT—APPOINTMENT. 


The retirement, on account of physical incapacity for active service, 
of Capt. John K. Barton, an officer of the line of the grade of cap- 
tain in the Navy. who had been appointed Chief of the Bureau of 
Steam Engineering, Navy Department, vacated the office of Engi- 
neer in Chief of the Navy and left his legal status that of an offi- 
cer on the retired list of the Navy holding the rank of captain. 

No provision is made by sections 178-181, Revised Statutes, for 
temporarily filling a vacancy caused by the retirement of the 
Chief of a Bureau. 

In case of such a vacancy, caused by death, resignation, absence, or 
sickness, the Bureau remains without a head until the place is 
filled pursuant to section 421, Revised Statutes. 

The vacancy in the office of Chief of the Bureau of Steam Engineer- 
ing, occasioned by the retirement of Engineer in Chief Barton on 
December 22, 1908, could not be temporarily filled by the designa- 
tion of another officer under section 179, Revised Statutes, and the 
order designating the Chief Constructor as Acting Chief of the 
Bureau of Steam Engineering was unauthorized. A vacancy 
therefore exists in the position, which can only be filled by the 
President, by and with the advice and consent of the Senate, pur- 
suant to sections 421 and 424, Revised Statutes. 

* Resignation ” of an office implies the consent of the incumbent to 
the giving up of the office and does not include the compulsory re- 
tirement of an officer by reason of disability to perform the duties 
of the olfice. 

“Absence”? implies the temporary state of being away from an office 
and a possibility of return which is entirely inconsistent with the 
idea of retirement, which is a permanent condition. 
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DEPARTMENT OF JUSTICE, 
Way 12, 1909. 

Sir: I have the honor to reply to your several communi- 
cations requesting an opinion as to the legal status of Capt. 
John K. Barton, U. S. Navy, with respect to the office of 
Chief of the Bue of Sica Engineering and that of 
the present acting head of that Bureau. 

The facts in the case, as you advise me, are as follows: 

“On June 9, 1908, John KX. Barton was an officer of the 
line of the grade of captain. On that date he was ap- 
pointed, ad interim, Chief of the Bureau of Steam Engi- 
neering to fill the vacancy caused by the death of Engineer 
in Chief Rae on May 13, 1908. On December 10, 1908, he 
was appointed by the President, by and with the advice and 
consent of the Senate, Engineer in Chief of the Navy for 
the statutory period of four years. On December 5, 1908, 
he appeared before a retiring board, which found him 
physically incapacitated for active service. The finding of 
the board was approved by the President on December 22, 
1908, on which date he was placed upon the retired list. 
By order dated December 23, 1908, he was detached from 
duty as Chief of the Bureau of Steam Engineering and 
ordered home, in the following language: 
 “* faving been placed on the retired list of officers of 
the Navy, from December 22, 1908, you will regard yourself 
detached from duty as Chief of the Bureau of Steam En- 
gineering, Navy Department, Washington, D. C., and from 
such other duty as may have been assigned to you, and will 
proceed to vour home. ; 

‘“* Immediately upon your arrival home, report your 
local address in full, and the date of your arrival, to the 
Bureau of Navigation. (See regulation 241, U. S. Navy 
Regulations, 1905.)’ 

“On December 28, 1908, the President issued the follow- 
ing order, appointing the Chief Constructor as Acting 
Chief of the Bureau of Steam Engineering. 

“¢Tn accordance with the provisions of section 179, of 
the Revised Statutes, you are hereby designated as Chief 
of the Bureau of Steam Engineering. You will report to 
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the Secretary of the Navy for duty and assume the duties 
covered by this appointment at your earliest convenience. 
This duty is in addition to your present duties.’ ” 

(1) .As to the legal status of Mr. Barton with respect 
to the office of Chief of the Bureau of Steam Engineering: 

Section 419 of the Revised Statutes provides that the 
business of the Department of the Navy shall be distributed 
in such manner as the Secretary of the Navy shall judge 
to be expedient and proper among eight Bureaus, the sixth 
of which is “a Bureau of Steam Engineering.” Section 
491 enacts as follows: 

“ The chiefs of the several Bureaus in the Department of 
the Navy shall be appointed by the President, by and with 
the advice and consent of the Senate. from the classes of 
officers mentioned in the next five sections respectively, or 
from officers having the relative rank of captain in the 
staff corps of the Navy, on the active list, and shall hold 
their offices for the term of four years.” 

Section 424 provides that the Chief of the Bureau of 
Steam Engineering shall be appointed from the list of 
officers of the Navv not below the grade of lieutenant-com- 
mander. and shall be a skillful engineer. Section 1471, as 
modified by the act of March 3, 1899, chapter 418, section 
¢ (80 Stat. 1005), provides that the Clief of the Bureau 
of Steam Engineering. when that office is filled by an officer 
below the rank of rear-admiral, shall have the rank of 
rear-admiral while holding that position, and shall have. 
the title of Engineer in Chief. By the act of March 3., 
1905, chapter 1£81 (33 Stat. 1111), it is provided— 

“That a line officer of the Navy may be detailed as as- 
sistant to the Chief of the Bureau of Steam Engineering 
in the Navy Department, and that such officer during such 
detail shall receive the highest pay of his grade, and in. case 
of death. resignation, absence, or sickness of the Chief of 
the Bureau shall, unless otherwise directed by the Presi- 
dent, as provided by section one hundred and seventy-nine 
of the Revised Statutes, perform the duties of such chief 
until his successor is appointed or such absence or sickness 
shall cease.” 
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As Attorney-General MacVeagh advised the Secretary 
of the Navy, July 8, 1881 (17 Op. 155), in the case of 
Commodore Whiting, the appointment by the President, 
by and with the advice and consent of the Senate, under 
sections 421, 422, Revised Statutes, of an officer of the Navy 
to be Chief of the Bureau of Navigation— 

“ Was an investure-of him with an additional office. 
While Chief of the Bureau of Navigation he remains a 
captain in the Navy (10 Op. 378). By virtue of the former 
office, his orders have the force and effect of an order ema- 
nating from the Secretary of the Navy (sec. 4920),and while 
he continues to hold said office he has the relative rank of 
commodore (sec. 1472).” 

By the act of March 3, 1899, above referred to, the rela- 
tive rank prescribed by that section was changed to an 
absolute rank to be held by the bureau chief while he re- - 
tained the latter office. The question under consideration 
in the Whiting case was whether in the event that Captain 
Whiting should be retired while holding the office of cap- 
tain in the United States Navy, and also the office of Chief 
of the Bureau of Navigation, he would belong to the grade 
of commodore or of captain. The Attorney-General was 
of the opinion that the grade to which Mr. Whiting be- 
longed, for the purposes of section 1457, which provides 
that— 

““ Officers retired from active service shall be placed on 
the retired list of officers of the grades to which they be- 
longed respectively at the time of their retirement, and 
continue to be borne on the Navy Register * * *”_ 
was that of captain and not that of the relative rank in- 
cidental to his temporary occupation of another and dis- 
tinct office. “ For,” said the Attorney-General, “it is by 
virtue of his office of captain, and not of chief of a bureau, 
that he is entitled to examination for promotion and that 
he is entitled or subject to retirement. It may further 
be remarked that within the language of section 1457 he 
‘continues to be borne on the Navy Register’ as captain, 
and that the moment he ceases to be chief of the Bureau 
he loses his relative rank of commodore.” (17 Op. 154.) 


The Secretary of the Navy. 341 


In dealing with the status of an officer of the Navy ap- 
pointed to be chief of one of the Navy bureaus, Acting 
Attorney-General Coffey pointed out that an officer so des- 
ignated was in effect detailed to perform shore duty, retain- 
ing during the period of his incumbency his regular rank 
and grade on the Navy Register, and also filling the post 
of chief of bureau with the rank and emoluments incidental 
thereto. The law, he said— 

‘Simply means that the officers appointed shall, for the 
term specified, be assigned to these positions, and it implies 
no withdrawal from the list of officers, and no loss of rank 
or pay. If the officer, so assigned, receives less pay by 
virtue of his rank in the Navy than the salary provided 
by the act, he is then entitled to draw the salary in leu 
of his pay. But if his naval pay exceed the salary, he 
is not bound to accept the latter and relinquish the 
former. * * * 

* What class of services, then, is a rear-admiral perform- 
ing when acting as chief of the Bureau of Yards and 
Docks? He is not acting ‘at sea’ nor is he on ‘ leave of 
absence or waiting orders.’ His duties are, plainly enough, 
of the class designated in the 15th section as ‘ shore duty,’ 
and the pay attached to that class is, in my opinion, that 
to which Rear-Admiral Smith 1s entitled, if he chooses to 
claim it, in lieu of the salary annexed by the act of July 5, 
1862, to the office to which he is assigned.” (10 Op. 378-9.) 

At the time he appeared before the retiring board, there- 
fore, Mr. Barton was an incumbent of two offices. First, 
he was an officer of the line of the Navy, holding the rank 
of captain; second, he had been detailed by the President, 
with the advice and consent of the Senate, to hold the office 
of engineer in chief of the Navy for a period of four years. 

Section 1448, Revised Statutes, provides that— 

“ Wheneyer any officer, on being ordered to perform the 
duties appropriate to his commission, reports himself un- 
able to comply with such order, or whenever, in the judg- 
ment of the President, an officer 1s incapacitated to perform 
the duties of his office, the President, at his discretion, may 
direct the Secretary of the Navy to refer the case of such 
officer to a board of not more than nine nor less than five 
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commissioned officers, two-fifths of whom shall be members 
of the Medical Corps of the Navy. * * *” 

Section 1449: 

“Said retiring board shall be authorized to inquire into 
and determine the facts touching the nature and occasion 
of the disability of any such officer, and shall have such 
powers of a court-martial and of a court of inquirv as 
may be necessary.” 

Section 1451: 

“* When said retiring board finds an officer incapacitated 
for active service, it shall also find and report the cause 
which, in its judgment, produced his incapacity, and 
whether such cause is an incident of the service.” 

Section 1452: 

“ A record of the proceedings and decision of the board 
in each case shall be transmitted to the Secretary of the 
Navy, and shall be laid by him before the President for 
his approval or disapproval, or orders in the case.” 

Section 1453: 

“When a retiring board finds that an officer is in- 
capacitated for active service, and that his incapacity is the 
result of an incident of the service, such officer shall, if 
said decision is approved by the President, be retired 
from active service with retired pay, as allowed by chapter 
eight of this Title.” 

Section 1457: 

“ Officers retired ‘from active service shall be placed on 
the retired list of officers of the grades to which they be- 
longed respectively at the time of their retirement, and 
continue to be borne on the Navy Register. * * *” 

Section 1462 enacted: 

“No officer on the retired list of the Navy shall be em- 
ployed on active duty except in time of war.” 

But by the act of June 7, 1900, chapter 859 (31 Stat. 
703), it was further provided that— 

“During a period of twelve years from the passage of 
this act any naval officer on the retired lst may, in the 
discretion of the Secretary of the Navy, be ordered to such 
duty as he may be able to perform at sea or on shore, and 
while so employed shall receive the pay and allowances of 
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an officer of the active list of the grade from which he was 
retired.” 

On December 4, 1908, the Secretary of the Navy ordered 
“ Engineer in Chief John K. Barton, U. S. Navy.” before 
the naval retiring board for examination in conformity 
with title 15, chapter 3. of the Revised Statutes. and such 
proceedings were thereupon had that on December 5, 1908, 
the board ** decided that Engineer in Chief John K. Barton. 
U. S. Navy, is incapacitated for active service by reason of 
apoplexy, and that the incapacity of said Engineer in Chief 
Barton is a result of an incident of the service.” These 
findings were approved by the President on December 22, 
1908, in the following language: 


“THe Write Hovse, 

“December 22, 1908. 
“The proceedings and findings of the board in this case 
are approved, and Engineer in Chief John K. Barton, U. 5. 
Navy, will be retired from active service and placed on the 
retired list, in conformity with the provisions of section 

1453 of the Revised Statutes. 
°'T. RoosEvetr.” 


In the Whéting case above cited, Attorney-General Mac- 
Veagh said* * * * it is by virtue of his office of cap- 
tain, and not of chief of a bureau, that * * * he is 
entitled or subject to retirement.” But in this case it was 
“ Engineer in Chief John K. Barton “ and not * Captain ~ 
Barton who was ordered to appear before the retiring board. 
who was examined by the board, and whom the board found 
incapacitated for active service; and it was * Engineer in 
Chief John K. Barton” and not “ Captain“ Barton who 
was by the President retired from active service and placed 
on the retired list, and who was thereafter, by order of the 
President. dated December 23, 1908, directed to regard him- 
self as detached from duty as Chief of the Bureau of Steam 
Engineering and ordered home. While this seems, in the 
light of Attorney-General MacVeagh’s opinion, to have 
been an irregularity, 1t does not seem to me to be material, 
because whether his rank was correctly stated or not, John 
K. Barton, an officer of the United States Navy, was ordered 
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before the retiring board for examination, was found by the 
board to be incapacitated for active service by reason of 
apoplexy which was “the result of an incident of the 
service,’ and upon the approval of the findings of the 
board, was, by virtue of the provisions of section 1453 of the 
Revised Statutes, “ retired from active service with retired 
pay.” Being thus retired from active service, he fell within 
the prohibition of section 1462, and could no longer be em- 
ployed in that particular form of active service required of 
the chief of a bureau unless the Secretary of the Navy 
should, 1n his discretion in the exercise of the powers con- 
ferred upon him by the act of June 7, 1900, order him to 
such duty. That the retirement of an officer from active 
service affects his tenure of office as bureau chief as well as 
his office in the line, is recognized by Congress in the pro- 
visions of section 1473 of the Revised Statutes, which en- 
acts that— 

“ Officers who have been or who shall be retired from the 
position of chiefs of the Bureau of * * * Steam Engi- 
neering * * * by reason of age or length of service, 
shall have the relative rank of commodore.” (Now the 
actual rank of rear-admiral. See notes to 1 Comp. Stats., 
p. 1031, sec. 1471.) 

In my opinion, therefore, the retirement of Mr. Barton 
vacated the office of Engineer in Chief of the Navy and left 
his legal status that of an officer on the retired list of the 
Navy holding the rank of captain. 

(2) With respect to the status of the present acting head 
of the Bureau: 

On December 28, 1908, the President appointed the Chief 
Constructor as Acting Chief of the Bureau of Steam Engi- 
neering, who thereupon assumed and has ever since dis- 
charged the duties of that office. Power to make this 
designation is said to be found in sections 178, 179, 180, 
and 181 of the Revised Statutes. 

Sec. 178. “In case of the death, resignation, absence, or 
sickness of the chief of any bureau, * * * the assist- 
ant or deputy of such chief or of such officer, or if there be 
none, then the chief clerk of such bureau, shall, unless 
. otherwise directed by the President, as provided by section 
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one hundred and seventy-nine, perform the duties of such 
chief or of such officer until a successor is appointed or 
such absence or sickness shall cease.” 

Sec. 179. “In any of the cases mentioned * * * the 
President may, in his discretion, authorize and direct the 
head of any other Department or any other officer in either 
Department, whose appointment is vested in the President, 
by and with the advice and consent of the Senate, to per- 
form the duties of the vacant office until a successor is 
appointed, or the sickness or absence of the incumbent shall 
cease.” 

Sec. 180. “A vacancy occasioned by death or resignation 
must not be temporarily filled under the three preceding 
sections for a longer period than ten days.” 

Sec. 181. “ No temporary appointment, designation, or 
assignment of one officer to perform the duties of another, 
in the cases covered by sections one hundred and seventy- 
seven and one hundred and seventy-eight shall be made 
otherwise than as provided by those sections, except to fill 
a vacancy happening during a recess of the Senate.” 

It will be observed that no provision is made in any of 
these sections for temporarily filling a vacancy caused by 
the retirement of the chief of a bureau. If the vacancy 
is caused by death, resignation, absence, or sickness, the 
assistant, deputy, or chief clerk may perform the duties of 
such chief until his successor 1s appointed (subject to the 
limitations of section 180), or the President may, in his 
discretion, authorize and direct another officer of the 
character specified in section 179 to perform the duties of 
the vacant office until a successor 1s appointed, etc. But 
if the vacancy be caused by the retirement of the in- 
cumbent, Congress having made no provision for the 
temporary discharge of his duties, the Bureau remains 
without a head until the place is filled pursuant to the 
provisions of section 421. “ Resignation ” of an office im- 
plies the consent of the incumbent to the giving up of the 
office (Fryer v. Norton, 67 N. J. Law 23) and does not 
include the compulsory retirement of an officer by reason 
of disability to perform the duties of the office. “Absence ” 
implies a temporary state of being away from the office 
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and a possibility of return, which-is entirely inconsistent 
with the idea of retirement, whrch is a permanent condition. 

In my opinion, therefore, the vacancy in the office of 
Chief of the Bureau of Steam Engineering occasioned bv 
the compulsory retirement of Engineer in Chief Barton 
on December 22, 1908, could not be temporarily filled by 
designation of another officer under section 179 of the 
Revised Statutes, and the order of December 28, 1908, 
designating the Chief Constructor as Acting Chief of the 
Bureau of Steam Engineering was unauthorized; and there 
is, therefore, at the present time a vacancy in the position 
of Chief of the Bureau of Steam Engineering which can 
only be filled by the President by and with the advice and 
consent of the Senate, pursuant to the provisions of sec- 
tions 421 and 424 of the Revised Statutes. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE Navy. 


COMPENSATION OF PLATE-PRINTER FOR INJURY SUS- 
TAINED IN THE COURSE OF HIS EMPLOYMENT. 


A plate printer in the Bureau of Engraving and Printing whose 
right wrist was sprained in the course of his employment, and 
without misconduct or negligence on his part, which injury was 
complicated by a rupture of the synovial sac surrounding the 
ligaments leading from the back part of the forearm to the 
fingers, the injury continuing for more than fifteen days—suf- 
fered “an injury” within the meaning of the act of May 30, 
1908 (35 Stat. 556), on account of which compensation may be 
paid. 

The word “injury” in section 4 of that act is employed compre- 
hensively, to embrace all the cases of incapacity to continue work 
or employment, unless the injury is due to the negligence or mis- 
conduct of the employee injured, and includes all cases where, as 
a result of the employee’s occupation, and without any negligence 
or misconduct, he becomes unable to carry on his work, and the 
condition continues for more than fifteen days. 

The word “accident” is employed in that section to denote the 
happening of some unusual event producing death or injury, 
which injury results in incapacity for work, lasting more than 
fifteen days. 
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An employee may, within the language of that statute, be injured 
in the course of his employment without having suffered a defi- 
nite accident. 

DEPARTMENT OF JUSTICE, 
May 17, 1909. 

Sir: I have the honor to acknowledge receipt of vour 
request of the 13th ultimo for an opinion, as follows: 

“ There has been presented to me for approval or dis- 
approval, in accordance with the act of Congress approved 
May 30, 1908 (35 Stat. 556), a claim for compensation 
based on the following facts: 

* The claimant, Alfred A. Clark, a person emploved by 
the United States as a plate printer in the Bureau of En- 
-graving and Printing, was injured in the course of his 
employment on September 3, 1908. His employment at 
the time of the injury consisted in working a hand press. 
which involved the five operations of inking the plate with 
a hand roller, wiping the surplus ink off the plate with a 
rag, polishing the plate with the hands, placing the plate 
on the bed of the press, and pulling it through by the 
handle bars. This had been the claimant's occupation for 
several years, and he had been accustomed to perform the 
various operations mentioned on an average of about 950 
times a dav. During the day, and at the time of the in- 
jury, the physical conditions of his employment were as 
usual, except that the ink used was probably somewhat 
thicker than it should have been. The injury sustained by 
the claimant. consisted of a condition of relaxation of the 
posterior ligaments (of right wrist), commonly known as 
a sprain, complicated by a rupture of the synovial sac sur- 
rounding the ligaments leading from the back part of the 
forearm to the fingers, of which the subjective symptoms 
were a swelling, due to the rupture, and a weakness of the 
flexor and extensor muscles. The injury continued (for 
more than fifteen days), inasmuch as it had to be treated 
by placing the wrist in a plaster cast and allowing it to rest 
for several weeks. The injury did not, however, imme- 
diately result in incapacity for work. The claimant con- 
tinued to work on the day of the injury and on the day 
following, as well as during a part of the next day. He 
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was then absent from work on account of the injury for six 
days, when he returned to work and worked for seven days. 
Thereafter he was absent from work on account of the in- 
jury for several weeks. 

“In view of the importance of securing a correct inter- 
pretation of the statute, and in view of the diverse conclu- 
sions reached by the Solicitors of the Treasury and of this 
Department, respectively, I have the honor to request an 
expression of your opinion as to whether the injury sus- 
tained by Mr. Clark is an injury within the meaning of 
the act of Congress approved May 30, 1908, on account of 
which compensation may be paid.” 

The opinions of the two solicitors which you send me 
chiefly discuss the question whether Mr. Clark’s injury was 
caused by an “accident ” or came on by slow and imper- 
ceptible degrees, without there having been something un- 
foreseen, unexpected, and unusual “in the act which pre- 
ceded the injury.” One solicitor holds against Mr. Clark, 
saying that to allow him compensation during absence 
would be equivalent to giving sick leave with pay, and 
likening his case to that of a man whose physical powers 
give way after a time because the work is too severe for 
him, and to the case of a watchman suffering from pneu- 
monia brought on by exposure to drafts of air, and that 
of an engraver suffering as a result of the constant and 
severe strain upon his eyes. 

The act referred to is entitled “An act granting to cer- 
tain employees of the United States the right to receive 
from it compensation for injuries sustained in the course 
of their employment.” Section 1 reads as follows: 

“That when, on or after August first, nineteen hundred 
and eight, any person employed by the United States as 
an artisan or laborer in any of its manufacturing establish- 
ments, arsenals, or navy-yards, or in the construction of 
river and harbor or fortification work, or in hazardous em- 
ployment on construction work in the reclamation of arid 
lands or the management and control of the same, or in 
hazardous employment under the Isthmian Canal Commis- 
sion, is injured in the course of such employment, such 
employee shall be entitled to receive for one year thereafter, 
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unless such employee, in the opinion of the Secretary of 
Commerce and Labor, be sooner able to resume work, the 
same pay as 1f he continued to be emploved, such pay- 
ment to be made under such regulations as the Secretary 
of Commerce and Labor may prescribe: Provided, That no 
compensation shall be paid under this act where the injury 
is due to the negligence or misconduct of the employee 
injured, nor unless said injury shall continue for more 
than fifteen days. All questions of negligence or miscon- 
duct shall be determined by the Secretary of Commerce 
and Labor.” 

The first few lines of section 3 are as follows: 

“That whenever an accident occurs to any employee 
embraced within the terms of the first section of this act, 
and which results in death or a probable incapacity for 
work, it shall be the duty of the official superior of such 
employee to at once report such accident and the injury 
resulting therefrom to the head of his Bureau.” 

The first few lines of section 4 are as follows: 

“That in the case of any accident which shall result in 
death, the person entitled to compensation under this act 
or their legal representatives shall, within ninety davs 
after such death, file with the Secretary of Commerce and 
Labor an affidavit setting forth their relationship to the de- 
ceased and the ground of their claim for compensation 
under the provisions of this act.” 

The question involved in your inquiry is whether or not 
the purpose of the act, as expressed in the first section and 
as indicated by the title, viz., to secure to employees of the 
United States of the class specified the sight to receive 
compensation for injuries sustained in the course of their 
employment, is controlled and narrowed by the use in 
sections 3 and 4+ of the word “ accident.” 

It will be observed that, in the first and second sections 
of the act, which confer the right, the language employed 
refers broadly to znjurzes received by an employee in the 
course of his employment. This is safeguarded by the pro- 
viso in the first section that no compensation shall be paid 
where the injury 1s due to the negligence or misconduct 
of the employee injured, “nor unless the said injury shall 


350 Compensation of Plate Printer for Injury. 


continue for more than fifteen days.” By section 2, if such 
employee shall die during the year by reason of such injury 
received in the course of his employment, leaving a widow 
or relatives of the designated class, the amount which would 
have been paid to such employee during the remainder of 
the year is required to be divided among and paid over 
to such widow or other relatives in the manner provided in 
the act. The word “accident” is only employed in the 
third and fourth sections, the third section relating to the 
report of the occurrence of the accident and the character 
of such report, and the fourth section referring to “the 
case of any accident which shall result in death,” and pro- 
viding for the affidavit of claim and other proofs. Later 
on in the fourth section occurs this paragraph: 

“In the case of incapacity for work lasting more than 
fifteen days, the injured party desiring to take the benefit 
of this act shall, within a reasonable period after the ex- 
piration of such time, file * * * an affidavit setting 
forth the grounds of his claim for compensation, to be 
accompanied by a certificate of the attending physician as 
tc the cause and nature of the injury and probable dura- 
tion of the incapacity, * * *.” 

In other words, the statute quite consistently provides 
for the cases of injuries in the course of the employment 
and accidents resulting in death or otherwise. The word 
“injury ” is employed comprehensively to embrace all the 
cases of incapacity to continue the work of employment 
unless the injury is due to the negligence or misconduct of 
the employee injured—and including all cases where as a 
result of the employee’s occupation he, without any negli- 
gence or misconduct, becomes unable to carry on his work 
and this condition continues for more than fifteen days. 
The word “ accident ” is employed to denote the happening 
of some unusual event, producing death or injury which 
results in incapacity for work, lasting more than fifteen 
days. That is to say, within the language of the statute 
an employee may be injured in the course of his employ- 
ment without having suffered a definite accident. 

This is a beneficent statute, in the nature of an act grant- 
ing pensions of limited duration and of special application. 
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The language employed appears to me to be clear and un- 
ambiguous, and should not be so construed as to exclude 
from its benefits any of those cases which it fairly includes. 
I therefore deem it unnecessary to enter upon an extended 
discussion of the authorities which have dealt with the 
definition of the word “accident ” as distinguished from 
“injury,” although there are many interesting precedents 
dealing with such definitions; and the modern tendency of 
courts has been to apply the term “ accident ” to include 
all injuries arising out of the pursuit of claimant’s employ- 
ment which, without his own fault, incapacitate him from 
carrying on his labor. 

The case of Fenton, pauper, v. Thorley (19 Times Law R. 
684), arising under the British compensation act and de- 
cided by the House of Lords, was as follows: 

“On December 3, 1901, Fenton was at work at his ma- 
chine. He had got through the operation on that day a 
good many times without hitch or difficulty; but about 9 . 
p. m. or a hittle later, when the time came for opening the 
vessel, the wheel would not turn. He then called a fellow- 
workman to his assistance, and the two men together set 
to work to move the wheel. Suddenly Fenton felt some- 
thing which he describes as a ‘ tear’ in his ‘ inside,’ and it 
was found that he was ruptured. 

“Fenton was a man of ordinary health and strength. 
There was no evidence of any slip or wrench or sudden 
jerk. It may be taken that the injury occurred while the 
man was engaged in his ordinary work, and in doing or 
trying to do the very thing which he meant to accomplish. 
There is evidence that the wheel was short of one spoke or 
handle, which may have made it more difficult to grasp 
than usual, and it was discovered afterwards that there 
was a leak in the kettle which let moisture into the vessel 
below, glueing its contents together, and so causing the lid 
to stick. I mention these circumstances merely for the pur- 
pose of putting them aside. * * * 

“ Founding themselves upon that expression, the learned 
judges of the court of appeals held, in ‘ Hensey v. White,’ 
as they have held here, that there was no accident, because 
there was ‘ an entire lack of the fortuitous element.’ What 
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the ‘man was doing,’ it was said, ‘he was doing deliber- 
ately, and in the ordinary course of his work,’ and that 
which happened was in no sense a fortuitous event. * * * 

“Tf a man, in lifting a weight or trying to move some- 
thing not easily moved, were to strain a muscle, or crick his 
back or rupture himself, the mishap in ordinary parlance 
would be described as an accident. Anybody would say 
that the man had met with an accident in lifting a weight, 
or trying to move something too heavy for him. One other 
remark I should like to make. It does seem to me extraor- 
dinary that anybody should suppose that when the ad- 
vantage of the insurance against accident at their employ- 
ers’ expense was being conferred on workmen, Parliament 
could have intended to exclude from the benefit of the act 
some injuries ordinarily described as accidents which be- 
yond all others merit favorable consideration in the interest 
of workmen and employers alike. A man injures himself 
by doing some stupid thing, and it is called an accident, 
and he gets the benefit of the insurance. It may be even 
his own fault, and yet compensation is not to be disallowed 
unless the injury is attributed to ‘serious and wilful mis- 
conduct’ on his part. A man injures himself suddenly 
and unexpectedly by throwing all his might and all his 
strength and all his energy into his work by doing his very 
best and utmost for his employer, not sparing himself or 
taking thought of what may come upon him, and then he 
is to be told that his case is outside the act because he 
exerted himself deliberately, and there was an entire lack of 
the fortuitous element! * * * 

“ There is, however, a recent decision of the court of ses- 
sion in Scotland, to which I would hke to call your lord- 
ships’ attention, and in which I agree entirely. It is the 
case of ‘Stewart v. Walson’s and Clyde Coal Company 
(Limited)? (5 Fraser 120). A miner strained his back in 
replacing a derailed coal hutch. The question arose, Was 
that an accident? All the learned judges held that it was. 
True, two of the learned judges expressed an opinion that 
it was ‘ fortuitous,’ but they could not have used that ex- 
pression in the sense in which it was used in //ensey v. 
White. What the miner did in replacing the hutch he cer- 
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tainly did deliberately and in the ordinary course of his 
work. There was nothing hazardous about it. Lord Mc- 
Laren observed that it was impossible to limit the scope of 
the statute. He considered that ‘if a workman in the rea- 
sonable performance of his duties sustains a physiological 
injury as the result of the work he is engaged in * * * 
this is accidental injury in the sense of the statute.’ Lord 
Kinnear observed that the injury was ‘ not intentional,’ and 
that ‘it was unforeseen.’ ‘It arose,’ he said, ‘from some 
causes which are not definitely ascertained, except that the 
appellant was lifting hutches which were too heavy for 
him. If,’ he added, ‘such an occurrence as this can not be 
described in ordinary language as an accident, I do not 
know how otherwise to describe it.2 * * * 

“Lord Shand, in the course of a judgment, which was 
read by Lord Macnaghten, said: ‘I shall only add that 
concurring as I fully do in holding that the word “ accident ” 
in the statute is to be taken in its popular and ordinarv 
sense, I think it denotes or includes any unexpected per- 
sonal injury resulting to the workman in the course of his 
employment from any unlooked for mishap or occurrence.” 

These are very authoritative declarations of the meaning 
of a law whose rule of compensation expressly concerned 
injuries by accident. Certainly no greater weight or nar- 
rower meaning should be given to that word in the case of 
the statute in question than ought to have been given by the 
House of Lords in the case just mentioned. 

On a day which seems to be fixed, Mr. Clark’s wrist was 
sprained and the synovial sac ruptured. After working off 
and on for a few days he was absent from work on account 
of this injury for several weeks, the injury having to be 
treated by placing the wrist in a plaster cast. He was in- 
jured in the course of his employment as a plate printer. 
The conditions of his employment on the day in question 
were as usual, except that the ink used was probably some- 
what thicker than it should have been. When injured he 
was working a hand press involving five operations, which 
he had been accustomed to perform for years on an average 
of 950 times a day. 
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The statement of facts shows that the man’s wrist was 
sprained by something involved in his exertions in doing 
his work, and I shall assume that no further information 
exists concerning the cause of the injury. I assume, more- 
over, an absence of misconduct or negligence on his part, 
as nothing of the kind is suggested; and shall also assume 
that you consider the Bureau of Engraving and Printing 
as a manufacturing establishment within the meaning of 
the act of May 30, 1908. 

The purpose of the law was not to set in motion an in- 
terminable series of technical inquiries, such as would 
puzzle the minds of learned and profound judges, but to 
provide immediate pecuniary relief by giving leave of ab- 
sence with pay from the time when the incapacity for work 
occurred, to persons receiving Injuries under the circum- 
stances mentioned in section 1, taking the language of that 
section in its obvious sense and as intended to be addressed 
to administrative officers. 

In my opinion, for the reasons I have attempted to indi- 
cate, the injury as you set it forth is “an injury ” within 
the meaning of the act of Congress approved May 30, 1908, 
on account of which compensation may be paid. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SrecrRETARY OF COMMERCE AND LABOR. 


CUSTOMS LAW—REFUND ON LEAD LOST IN SMELTING. 


Duty paid under paragraph 181 of the tariff act of 1897 (30 Stat. 
166) upon lead contained in certain imported copper ores, which 
lead entirely disappeared in the smelting of the ore, can not be 
refunded. 

DEPARTMENT OF JUSTICE, 
. May 22, 1909. 
Sir: On April 28, 1908, your predecessor addressed a 

‘communication to this Department, from which, and the 

documents accompanying the same, it appeared that the 

American Smelting and Refining Company had been im- 

porting for smelting purposes ores known as copper ores, 
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but which contained about 10 per cent of lead; that under 
paragraph 181 of the tariff act of 1897 a duty of about 
$3 per ton had been collected upon this ore or the lead 
contained therein; that the lead in said ore was not saved, 
but entirely disappeared in the smelting; that a part of the 
refined copper obtained from said ore had been exported, 
and that the company had demanded a refundment of the 
duties paid thereon under the drawback provision of the 
said tariff act; and the opinion of this Department was 
requested as to whether the demand of the company should 
be complied with. 

This Department then deemed it proper to withhold its 
opinion, because the question was to some extent involved 
in the case of United States v. Brewster, then pending in 
the circuit court of appeals for the fifth circuit. But inas- 
much as a final disposition was recently made of that case 
without a determination of the question here presented, 
I will now transmit to you my opinion with reference 
thereto. 

The drawback provision is found in section 30 of the 
tariff act of 1897 (30 Stat. 211), and reads as follows: 

“That where imported materials on which duties have 
been paid are used in the manufacture of articles manu- 
factured or produced in the United States, there shall be 
allowed on the exportation of such articles a drawback 
equal in amount to the duties paid on the materials used, 
less one per centum of such duties * * *” 

It is obvious from the facts stated that while the refined 
copper which was exported was manufactured from the im- 
ported ore, yet the Zead contained in that ore did not enter 
into its manufacture; and therefore the contentions of the 
company upon the one side, and the Government upon the 
other, may thus be stated: The company contends that the 
duties were paid upon the ore as such, and not upon anv 
particular part thereof or ingredient therein; while the 
Government contends that the duty was paid alone upon 
the lead contained in the ore. It appears that a correct 
solution of this question may be reached by a brief review 
of the tariff legislation relating to this subject. 
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The duty upon lead ore originated with the tariff act of 
1862, and the provisions of that act and of the several sub- 
sequent acts relating thereto were as follows: 

Act of 1862: “ On lead ore, one dollar per one hundred 
pounds.” (12 Stat. 551.) 

Act of 1864: “On lead ore, one and a half cents per. 
pound.” (138 Stat. 206.) 

Act of 1888: ‘Lead ore, and lead dross, one and one- 
half cents per pound.” (22 Stat. 500.) 

Act of 1890: “ Lead ore and lead dross, one and one-half 
cents per pound: Provided, that silver ore and all other 
ores containing lead shall pay a duty of one and one-half 
cents per pound on the lead contained therein.” (26 Stat. 
581, par. 199.) 

Act of 1894: “ Lead ore and lead dross, three-fourths of 
cents per pound: Provided, That silver ore and all other 
ores containing lead shall pay a duty of three-fourths of 
one cent per pound on the lead contained therein.” (28 
Stat. 520, par. 165.) 

Act of 1897: “ Lead-bearing ore of all kinds, one and one- 
half cents per pound on the lead contained therein.” (30 
Stat. 166, par. 181.) 

It thus appears that previous to 1890 all lead which was 
contained in ores not known as lead ores was admitted 
free of duty, regardless of how rich in lead such ores might 
be; and it was to cure this defect that by the acts of 1890 
and 1894 it was provided that silver ore and all other ores 
containing lead should pay a duty of the amount specified 
per pound on the lead contained therein. But the para- 
graph as thus amended was still unfair in two respects. 
First, it imposed as heavy a duty upon lean as upon rich 
lead ores. For illustration, under the act of 1894 the im- 
porter had to pay $15 per ton on lead ore regardless of 
whether it contained 20 per cent or 50 per cent of lead. If 
it contained the former per cent, the duty paid upon the 
lead was 33 cents per pound; if the latter, the duty was only 
14 cents per pound. In the second place, ores were classi- 
fied according to the component of chief value, and an ore, 
therefore, might be imported as a silver, zinc, or copper 
ore, though richer in lead than a recognized lead ore. In 
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such cases the importer paid duty only upon the lead, 
though the remaining part of the ore was the more valuable, 
while upon the recognized lead ore the importer paid duty 
upon the entire importation, although all but the lead may 
have gone to waste. 

It was to meet these inequalities that the paragraph with 
reference to lead in ores was written in its present form, 
~ to wit: 

“ Lead-bearing ore of all kinds, one and one-half cents 
per pound on the lead contained therein.” 

Under this provision the duty is equalized by taking it 
entirely from the ore and placing it upon the lead contained 
therein, so that the importer must pay precisely the same 
duty upon the lead, whether it appears in a lean or rich 
lead ore, or in silver, zinc, or copper ore. 

The theory that the duty under this provision is paid 
upon the ore as a whole is not maintainable under the 
Janguage of the act, nor does it accord with the purpose 
of the change to its present form. The act expressly lays 
the duty “ on the lead contained ” in the ore; and the mani- 
fest purpose of this provision of the act of 1897 was to 
impose a duty upon the imported lead, and not upon any 
substance that might accompany the lead. 

Under the acts of 1890 and 1894, silver and copper in 
ores were admitted free of duty; yet if lead appeared in 
either of these ores, a duty was imposed on such lead. 
Could it be insisted with reason that this duty was levied 
upon the silver and copper in such ores, as well as upon 
the lead? If such were true, then those metals when ap- 
pearing in lead-bearing ores, were not admitted free of 
duty, while they were admitted free when appearing in 
silver or copper ores not containing lead. Such was not 
the purpose and effect of those acts, and the legislative in- 
tent in all of said acts is clear, that copper should be ad- 
mitted free of duty regardless of the form of the ore in 
which it might appear. 

While the fact that the lead in the ores in question dis- 
appeared in smelting and no profit was derived therefrom, 
is a hardship upon the importer, yet it can not change the 
positive provision of the statute. It appears from the 
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statement of facts that the tariff upon the lead in the ore 
was about $3 per ton, and it was certainly, therefore, such 
a material part of the ore as justified the assessment of 
duty thereon. Other smelters may have a process whereby 
the lead can be saved, or such a process may be devised by 
this company. Im such case, if the lead were exported, 
then the drawback would be allowable. 

But inasmuch as the duty was paid upon the lead, and 
- not upon the copper, and the lead did not in any respect 
enter into the manufacture of the refined copper, I am of 
the opinion that the duty should not be refunded. 

Very respectfully, 
GEORGE W. WICKERSHAM. 


Tue SECRETARY OF THE TREASURY. 


REFEREE BOARD, DEPARTMENT OF AGRICULTURE—COM- 
| PENSATION. 


No greater compensation can be paid to members of the referee 
board, Department of Agriculture, than a pro rata of the maxi- 
mum compensation of such employees, respectively, viz, $3,500 
per annum, for the time which they actually serve under such 
employment. 

DEPARTMENT OF JUSTICE, 
May 24, 1909. 

Sir: I am in receipt of a communication from you re- 
ferring to my opinion rendered you under date of April 
14, 1909, with respect to the legality of the referee board, 
and asking whether you are justified in making payment 
to members of that board as compensation for their services 
ut a rate per diem, which, if continued throughout the 
year, would make a total aggregate compensation greater 
than the amount limited by the act of March 4, 1907 (34 
Stat. 1280), in the following proviso: 

“ Provided, That the maximum salary of any classified 
scientific investigator in the city of Washington, or other 
employee engaged in scientific work, shall not exceed three 
thousand five hundred dollars per annum.” 
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In reply I beg to say that section 2687, Revised Statutes, 
provides as follows: 

“ Collectors and all other officers of the customs, serving 
for a less period than a year, shall not be paid for the 
entire year, but shall be allowed in no case a greater than 
a pro rata of the maximum compensation of such officers 
respectively for the time only which they actually serve as 
such collectors or officers, whether the same be under one 
or more appointments, or before or after confirmation. 
And no collector or other officer shall, in any case, receive 
for his services, either as fees, salary, fines, penalties, for- 
feitures, or otherwise, for the time he may be in service, 
beyond the maximum pro rata rate provided by law. 1nd 
this section shall be applied and enforced in regard to all 
officers, agents, and employés of the United States whomso- 
ever, as well those whose compensation is determined by 
a commission on disbursements, not to exceed an annual 
maximum, as those paid by salary or otherwise.” 

I particularly invite your attention to the words under- 
scored in this section. 

In the case of J/arston et al. v. United States (71 Fed. 
496) this statute was held to apply to the compensation of 
a United States consul. Seaman, J., in an opinion which 
was affirmed by the circuit court of appeals (seventh cir- 
cuit), said (p. 497): 

“The only question is whether the year should be pro- 
rated in monthly periods in the case of the fees and of 
the commissions of the consul for the purposes of a limita- 
tion to one thousand dollars in each class; and the only 
question I have thought it necessary to consider was the 
construction to be placed upon the statute (section 2687, 
Rev. St.), which is cited as applicable to all officers of the 
Government, and declares a pro rata division of the year.” 

And the court decided that the statute was so applicable. 
In the court of appeals, Woods, J., said the court had no 
doubt that the provisions of section 2687 applied to consuls 
and consular agents. “If it be limited to collectors and 
other officers of the customs, the last clause of the section 
is made ineffective and meaningless.” 
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In view of this comprehensive enactment, I am of the 
opinion that no greater compensation can be paid to mem- 
bers of the referee board described in your communication 
of April 23, 1909, than a pro rata of the maximum com- 
pensation of such employees, respectively, viz, $3,500 per 
annum, for the time only which they actually serve under 
such employment. 

Respectfully, 
GEORGE W. WICKERSHAM. 

The SEcRETARY OF AGRICULTURE. 


REGULATIONS AND CONTRACTS IN REGARD TO CONSTRUC- 
TION OF IRRIGATION WORKS. 


The regulations promulgated by the Secretary of the Interior Feb- 
ruary 21, 1908, as amended May 28, 1908, which authorized the 
engineers of the Reclamation Service, acting for and on behalf of 
the United States, to enter into contracts with water users or 
water users’ associations or with representative committees of the 
settlers to advance certain moneys and perform work in the con- 
struction of irrigation‘works, certificates to be issued therefor 
redeemable at face value in part or full payment of the charges 
against the lands of the holders of the certificates—were unau- 
thorized by the act of June 17, 1902 (32 Stat. 388), and the Sec- 
retary of the Interior had no authority to enter into such con- 
tracts. 

Certificates so issued can not be used by the original payee or 
transferee as a discharge pro tanto of his indebtedness upon 

_ the land. 

The certificates are, however, evidence of work performed, and the 
work may be paid for, as upon a quantum meruit, if the money 
is available in the reclamation fund. 

If the money necessary for this purpose does not come into the 
reclamation fund in the manner prescribed by the act of 1902, the 
parties have no remedy except in an application to Congress for 
an appropriation, or for an amendment of the act providing that 
the certificates may be credited upon charges on the land. 

The contract with the Orchard Construction Company, owners of 
the stock of the Grand Mesas Company, which had certain rights 
of irrigation in the Grand Valley, whereby the Government 
abandoned a certain part of its project and permitted the com- 
pany to construct a private irrigation ditch through an area 
south of the Grand River, the company transferring one-half of 
its stock to the United States to secure it against any claim on 
the part of the company or its associates for an excessive use of 
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the waters of Grand River, the stock to be returned if the United 
States did not proceed with its Grand Valley project, may be re- 
garded as void, and the stock should be returned. 

Joint control and operation is not recognized in any manner by 
the statute, and the return of the stock can not be conditioned 
upon an abandonment by the Government of any part of the pro- 
posed project. 

The present practice of the Department in fixing a definite charge 
per acre in each project to cover this cost of construction, and to 
assess annually a specific amount per acre for operation and main- 
tenance, collecting the same from the landowners, is correct. 

The act of 1902 may be fairly construed to include in the fund 
charges for maintenance as well as charges for cost of construc- 
tion. 

With regard to reclamation projects on certain Indian reservations, 
the Secretary of the Interior has the right to exact payment of 
maintenance or operation charges from settlers, entrymen, and 
landowners within such districts prior to the time when pay- 
ments have been made for the major portion of the lands irrigated. 

A distinction is made in the act of May 30, 1908 (35 Stat. 558), be 
tween the costs of construction and the costs of maintenance, but 
both are recognized as payable from a charge upon the land. 


DEPARTMENT OF JUSTICE, 
May 26, 1909. 

Sir: I have the honor to acknowledge the receipt of your 
letter of May 18 instant, in which you request my opinion 
upon the validity of certain contracts entered into by the 
Secretary of the Interior with associations of water users 
claiming the benefits of the act of June 17, 1902 (32 Stat. 
388), commonly known as the “ Reclamation Act.” 

In answering your inquiries it is necessary to inquire 
whether regulations made by the Secretary were authorized 
by the statute. 

The reclamation act is entitled “An act appropriating 
the receipts from the sale and disposal of public lands in 
certain States and Territories to the construction of irri- 
gation works for the reclamation of arid lands.” 

By the first section it is provided that all moneys re- 
ceived from the sale and disposal of public lands in certain- 
named States and Territories (excepting.5 per cent) shall 
be reserved, set aside, and appropriated as a special fund 
in the Treasury, to be known as the “ reclamation fund,” to 


362 Irrigation Works—Regulations and Contracts. 


be used in the examination and survey for, and the con- 
struction and maintenance of irrigation works for the stor- 
age, diversion, and development of waters for the reclama- 
tion of arid and semiarid lands in the said States and 
Territories, and for the payment of all other expenditures 
under this act. 

The second section authorizes the Secretary of the In- 
terior to make examinations and surveys for, and “ to locate 
and construct, as herein provided, irrigation works for the 
storage, diversion, and development of waters.” 

Section 3 provides that upon completion of preliminary 
surveys and of the necessary maps, plans and estimates of 
cost, after withdrawal of the public lands required for 
irrigation works, the Secretary shall determine whether 
or not said project is practicable and advisable; and that 
public lands which it is proposed to irrigate by means of 
any contemplated works shall be subject to entry only 
under the provisions of the homestead laws in tracts of not 
less than 40 nor more than 180 acres, and shall be subject 
to the limitations, charges, terms and conditions herein 
provided. 

Section 4 is as follows: 

“That upon the determination by the Secretary of the 
Interior that any irrigation project is practicable, he may 
cause to be let contracts for the construction of the same, 
in such portions or sections as it may be practicable to 
construct and complete as parts of the whole project, pro- 
viding the necessary funds for such portions or sections are 
available in the reclamation fund, and thereupon he shall 
give public notice of the lands irrigable under such project, 
and limit of area per entry, which limit shall represent 
the acreage which, in the opinion of the Secretary, may be 
reasonably required for the support of a family upon the 
lands in question; also of the charges which shall be made 
per acre upon the said entries, and upon lands in private 
ownership which may be irrigated by the waters of the said 
irrigation project, and the number of annual installments, 
not exceeding ten, in which such charges shall be paid and 
the time when such payments shall commence. The said 
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charges shall be determined with a view of returning to the 
reclamation fund the estimated cost of construction of the 
project, and shall be apportioned equitably: Provided, 
That in all construction work eight hours shall constitute 
a day’s work, and no Mongolian labor shall be employed 
thereon.” 

Section 5 provides that the entryman shall reclaim at 
least one-half of his irrigable area for agricultural pur- 
poses, and that the annual installments shall be paid to the 
receivers of the local land office, and that all moneys re- 
ceived shall be paid into the reclamation fund. 

By section 6 the Secretary of the Interior is directed to 
use the reclamation fund for the operation and maintenance 
of all reservoirs and irrigation works constructed under 
the provisions of the act; and when the payments for the 
major part of the lands irrigated are made, the manage- 
ment and operation of the works shall pass to the owners 
of the lands, to be maintained .at their expense, under such 
forms and regulations as may be acceptable to the Secre- 
tary of the Interior; but the title to and the management 
and operation of the reservoirs and works necessary for 
their protection and reservation shall remain in the Gov- 
ernment until otherwise provided by Congress. 

Section 7 provides that where it 18 necessary to acquire 
any rights or property, the Secretary may acquire them by 
purchase or condemnation, and may pay from the reclama- 
tion fund the sums which may be needed for that purpose. 

Section 8 provides that the act shall not be construed as 
affecting the laws of the State or Territory concerning 
irrigation, or the right of any State or Territory or water 
user 1n interstate stream or the water thereof. 

Section 9 requires the Secretary to expend, as far as 
practicable and subject to the existence of feasible irriga- 
tion projects, the major portion of the funds arising from 
the sale of public lands within each State and Territory 
for the benefit of arid and semiarid lands therein, but 
authorizes him to use the funds in any State or Territory 
named in the act, and requires that the excess shall be re- 
stored to the fund as soon as practicable, so that the ex- 
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penditures shall, in'any event, within each ten-year period 
after the passage of the act be equalized as far as prac- 
ticable. 

The tenth section authorizes the Secretary of the Interior 
to perform any and all acts and to make such rules and 
regulations as may be necessary and proper for the purpose 
of carrying the provisions of the act into full force and 
effect. 

You state that: 

‘‘ Under the provisions of this act numerous withdrawals 
were made and irrigation works constructed or begun. The 
receipts from the sales of the public lands and construction 
charges collectable from completed projects not creating a 
sufficient fund to carry on and complete the projects ini- 
tiated, the Secretary of the Interior, by regulations dated 
February 21, 1908, as amended May 28, 1908, directed that 
upon determination by the engineer of the Reclamation 
Service in charge of a reclamation project that certain 
work is to be done, he should, by contract with the water 
users or settlers’ association, or 1f there be no such organiza- 
tion, with a representative committee of settlers, whereby 
it or they were to perform work or furnish materials upon 
or for such uncompleted divisions of the project as would 
most effectively expédite the completion of the work and 
insure the best financial results. In carrying out this ar- 
rangement it was provided that the Reclamation Service 
for and on behalf of the United States and the association, 
or committee of the settlers, should enter into a contract 
whereunder the association or settlers were to advertise for 
competitive bids to secure the work on the project or a 
portion of the project, to be done at the lowest possible 
rates, competition to be waived in specific cases. ‘The work 
so performed was required to be under the direct supervi- 
sion and approval of the reclamation engineer, and settle- 
ments for the work done were to be in the form of certifi- 
cates which, when approved by the project engineer, should 
be receivable in reduction of water right charges levied by 
the Secretary of the Interior under the reclamation act. 
Each person performing work or furnishing materials or 
supplies under such a contract is required to file a stipula- 
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tion or agreement to the effect that no cash will be paid 
for such work or materials or supplies, ‘ but in leu thereof 
settlements shall be made and accepted by the issuance of 
certificates setting forth the value thereof, which shall be 
receivable in reduction of charges on lands in this reclama- 
tion project, in accordance with regulations approved by 
the Secretary of the Interior.’ 

“Upon certification by the engineer in charge as to the 
satisfactory completion of a definite section or portion of 
the work, or upon delivery or acceptance of supplies and 
materials, the association or settlers execute, in duplicate, 
certificates which, in substance, are to the effect that work 
has been done or materials or supphes furnished to the 
value of $———— upon the project, and that the 
amount will be credited on installments due or to become 
due for water rights on lands held or entered under the 
project and may be credited both upon building and opera- 
tion and maintenance charges. Duplicate certificates are 
issued, and registered in the local office of the Reclamation 
Service. The regulations further provide for the surrender 
of these certificates, and upon their being found correct 
and unaltered and the amount surrendered found to be 
equal to one or more installments of the water-right charges 
or operation and maintenance charges, the reclamation en- 
gineer accepts the certificate and issues a receipt acknowl- 
edging the surrender of the described certificates for work 
performed and materials delivered. Where the amount of 
certificate surrendered is not equivalent to a full install- 
ment the balance is required to be paid in cash. The can- 
celed certificates are then forwarded to the Director of the 
Reclamation Service, with recommendation that the water- 
right charges against the lands of the person surrendering 
the certificate be reduced by an amount corresponding to 
the value of the certificate. If found to be correct the Sec- 
retary of the Interior, upon recommendation of the Di- 
rector, gives notice of the reduction of the water-right 
charges on the lands accordingly, and directs the Commi:- 
sioner of the General Land Office to accept and receive 
the charges pavable on the lands as reduced by the certifi- 
cates surrendered.” 
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You further state: 

“* * * that for a number of years the people of 
Grand Valley, Colorado, have been urging the Government | 
to construct a high-line ditch in that valley to irrigate 
lands above the level of a private ditch now in operation . 
there. The water users’ association, purporting to repre- 
sent the people, finally agreed to secure subscription among 
the people interested to aid the Government in the con- 
struction of the project, sufficient funds for that purpose 
not being available in the reclamation fund. The informal 
understanding with the people was that upon their co- 
operation the construction of the project would be taken 
up immediately. In February, 1909, the Grand Valley 
Water Users’ Association submitted a showing to the effect 
that subscriptions for cooperative work in constructing this 
project had been made to it of $90,000 in money and about 
$40,000 in promised work, a total of about $130,000. The 
association asked that the Government allot $125,000 from 
the money in the reclamation fund for use during the year 
1909, which, with allowment previously made and the sub- 
scription from the association, would make a total avail- 
able sum of $330,000. The estimated total cost of the proj- 
ect is $2,500,000. 

“Upon consideration of the matter my predecessor, act- 
ing for the United States, and the Grand Valley Water 
Users’ Association, on February 20, 1909, entered into a 
contract which recited that as the United States con- 
templates the construction of certain irrigation works for 
the irrigation of such lands as may be found feasible in 
Grand Valley and the association is desirous of cooperating — 
with the United States, in order that the project may be- 
sooner begun, and has for the purpose secured subscrip- 
tions, money, and labor exceeding $125,000, it was agreed 
that the association should make available for construction 
the money and labor so subscribed and the Secretary of the 
Interior should allot $125,000 from the reclamation fund, 
to be used upon said project to. an extent equal to the 
amount of subscriptions made available by the association 
in money and work. The moneys collected by the associa- 
tion were to be deposited in banks in Colorado, subject. to 
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the check of the treasurer of the association when counter- 
signed by the fiscal agent of the Reclamation Service as- 
signed to the project. The association was authorized to 
give to persons subscribing money for the purpose indi- 
cated a receipt or certificate to the effect that the payor 
or his assigns after the application of the money to the cos’ 
of construction would be entitled to receive from the as- 
sociation cooperation certificates to the amount of the 
moneys paid by him. The association was further author- 
ized to contract for such work and materials as might be 
requested by the project engineer, and upon completion of 
the work or furnishing and accepting of the materials the 
engineer 1s to submit to the association accounts showing 
by whom the work was done or materials furnished. and 
thereafter the project engineer of the Reclamation Service 
1g to register cooperative certificates equal to the total of 
the accounts and deliver the same to the persons who paid 
in money upon calls issued by the association. The agree- 
ment provides that these cooperative certificates are not to 
be redeemed in money by the Unitcd States, but will be ac- 
cepted and applied at their face value in reduction in 
installments of water-right charges hereafter to accrue 
against the lands within the project. The agreement 
further provided that the certificates might be redeemed 
by the association in cash, secured by assessments against 
all lands under the project or with funds derived from its 
first assessment for the collection of charges announced in 
the public notice by the Secretary of the Interior. 

“Section 10 of the agreement provides that only those 
who are or may become members of the water users’ asso- 
ciation will be accepted as applicants for rights to use the 
water under the proposed works, and that no applications 
for water rights will be accepted by the United States until 
the Secretary of the water users’ association certifies that 
the applicant has subscribed for stock of the association for 
the lands and paid all assessments levied against said 
stock.” 

You further state that— 

“«* * * prior to the initiation of the project the Grand 
Mesas Land, Canal and Power Company had filed on 1,200 
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second-feet of water from the Grand River, to be used upon 
irrigable lands on both sides of the river in Grand Valley. 
About the time of the initiation of the irrigation project. 
by the United States in Grand Valley, my predecessor ap- 
proved a contract or agreement whereunder the Govern- 
ment abandoned so much of its project as related to Or- 
chard Mesa south of Grand River, so as to permit the con- 
struction of a private irrigation ditch through that area, 
and the construction company having the matter in charge 
transferred to the United States one-half of the stock of 
the Grand Mesa Land, Canal and Power Company, the 
purpose of the transfer being to secure the United States 
against any claim on the part of the Orchard Construction 
Company, owner of all the stock of the Grand Mesa Com- 
pany, or the Orchard Mesa irrigation district, to the use 
of the water of Grand River in excess of the amount needed 
for their project. It was agreed in the contract relating to 
Orchard Mesa that if the United States should decide not 
to construct the Grand Valley project the stock in question 
should be returned to the Orchard Construction Company. 

“The latter company is now before the Department offer- 
ing to construct irrigation works on the north side of the 
river should the Government abandon the project and the 
stock above described be returned.” 

In view of this statement of facts, the first inquiry you 
make to me is: 

“ Whether, in view of the provisions of the reclamation 
act hereinabove set out, expressly providing as to how funds 
for construction of irrigation works are to be maintained 
and forbidding the letting of contracts for construction 
until the necessary funds are available in the reclamation 
fund, and of the requirement that the charges shall be so 
assessed as to return the entire estimated cost of construc- 
tion to that fund, this Department has any right to recog- 
nize or enter into contracts with voluntary water users’ 
associations or individuals whereunder they shall enter 
into partnership or cooperate with the United States in the 
performance of work or furnishing of money, supplies, or 
materials to be used in the construction of reclamation 
works under the act of June 17, 1902. supra.” 
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Looking to the act itself, I find little difficulty in its con- 
struction. 

The objects of the act are clearly expressed. It appro- 
priates the proceeds of the sale of public lands in certain 
States and Territories for the construction of irrigation 
works for the reclamation of arid and semiarid lands. 
These proceeds constitute a fund known as the “ reclama- 
tion fund,” by the use of which the Secretary of the In- 
terior can develop this project. The whole scheme 1s based 
upon and limited in its extent to the proceeds of the sale 
and disposal of the public lands. 

No further appropriation by the Government is made 
or indicated. The plan is in furtherance of the principles 
of the homestead laws, to improve the character of these 
undesirable lands for settlers. The Secretary could with- 
draw from public entry, except from homestead laws, lands 
susceptible of irrigation; and public lands proposed to be 
irrigated are subject to entry only under the homestead 
laws. (Sec. 3.) 

The manner of the use of the fund is explicitly stated. 
When the Secretary of the Interior has determined that a 
project is practicable, he may cause to be let contracts for 
construction of such portions or sections as it may be prac- 
ticable to construct and complete as parts of the whole 
project, providing the necessary funds for such portions 
or sections are available in the reclamation fund. This is 
a plain declaration of the authority conferred upon the 
Secretary. By the terms of this statute he can not com- 
mence any construction of any portion of the work unless 
the necessary funds are available in the reclamation fund. 
There is no ambiguity in these terms. The funds must 
either be in the reclamation fund or definitely provided 
for from sales of public lands. To make this more positive, 
the statute further says, after providing for the charges 
which shall be made upon the lands and the time of their 
payment, that these charges shall be determined with a 
view of returning to the reclamation fund the estimated 
cost of construction of the project. 
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The whole intention of the act, upon its face, is to give to 
the Secretary of the Interior the power to construct and 
maintain certain irrigation works by the use of a fund de- 
rived as I have stated. He is limited in the exercise of his 
powers by the law. If the law has defined those powers he 
can not act beyond that limit. His acts would be without 
authority. | | 

In considering an inquiry as to the authority of an officer 
to bind the Government, the Suprene Court, in The Floyd 
Acceptances (7 Wall. 666, 676), said: 

“The answer which at once suggests itself to one fa- 
miliar with the structure of our Government, in which all 
power is delegated, and is defined by law, constitutional or 
statutory, 1s, that to one or both of these sources we must 
resort in every instance. We have no officers in this Gov- 
ernment, from the President down to the most subordinate 
agent, who does not hold office under the law, with pre- 
scribed duties and limited authority. And while some of 
these, as the President, the legislature, and the judiciary, 
exercise powers in some sense left to the more general defi- 
nitions necessarily incident to fundamental law found in 
the Constitution, the larger portion of them are the creation 
of statutory law, with duties and powers prescribed and 
limited by that law.” 

These observations are of special force when applied to 
a series of rules and regulations, as in this case. Being in- 
tended to be applicable as general rules, where a new and 
specific authority 1s given to the officer, all the Secretary 
can do is to regulate the mode of proceeding to carry out 
what Congress has enacted. He can not alter or amend the 
law. (Morrill v. Jones, 106 U.S. 466, 467.) 

No further extension of his powers is granted by the 
tenth section, by which he is authorized to perform any and 
all acts and to make such rules and regulations as may be 
necessary and proper for the purposes of carrying the pro- 
visions of the act into full force and effect. This does not 
warrant him to import into the act authority to obtain any 
other means to construct irrigation works than those stated. 
The act is an appropriation of money obtained in a specific 
way for a specific purpose. That that purpose can be more 
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fully accomplished in a different way does not confer upon 
the officer the power to direct that way. That would be to 
amend the law, which is not the office of a departmental 
regulation. As was said in Johnson v. Southern Pacific 
Company (117 Fed. 462, 465) : 

“While ambiguous terms and doubtful expressions may 
be interpreted to carry out the intention of a legislative 
body which a statute fairly evidences, a secret intention 
can not be interpreted into a statute which is plain and 
unambiguous, and which does not express it. The legal 
presumption is that the legislative body expressed its in- 
tention, that it intended what it expressed, and that it 
intended nothing more.” 

These regulations go far beyond the terms of the statute. 
By providing for another fund and another mode of paying 
for irrigation work they amend the act. This contract 
made under them creates a joint action on the part of cer- 
tain water users with the Government by which they pro- 
pose to advance certain moneys and perform work in the 
prosecution of the project. The certificates issued by the 
association and registered by the engineer are transferable; 
and, although not redeemed in money by the United States, 
entitle the holder to a credit for their face value and may 
be applied in part or full payment of the charges against 
his lands. By this proposed scheme the money subscribed 
is not in, nor does it at any time go into, the reclamation 
fund. There is no security that it will be in that fund or 
that the work agreed upon will be done, although the Gov- 
ernment officer furnishes his proportion. In the sixth sec- 
tion of the act it is provided that when the payments are 
made for the major portion of the lands irrigated the man- 
agement shall pass to an organization of the owners. If 
there had been contemplated any previous combination of 
water users, provision would have been made for it. 

I might state other objections to the plan permitted by 
the regulations, such as the attempted exclusion of all 
applicants for water rights who are not members of the 
association; but I deem it unnecessary because, in mv 
opinion, the Secretary of the Interior was without author- 
ity to enter into contracts of this nature. The regulation; 
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under which they are drawn, In my opinion, alter ma- 
terially the reclamation act, which, as has been said, can 
not be done by departmental regulation. 

Your second inquiry is: 

“Tf you find that the law does vr authorize or permit 
such cooperation, whether the United States is warranted 
in honoring and accepting all cooperation certificates al- 
ready issued on the various projects or whether the only 
relief which may be extended to those who have performed 
labor or furnished moneys, materials, or supplies will he 
in an act of Congress authorizing the payment to them of 
the money value of such labor, supplies, or materials.” 

These certificates having been issued under an unwar- 
ranted contract can not be received as credits for the 
charges imposed upon the land under the statute. They 
can not be used by the original payee or transferee as a 
discharge pro tanto of his indebtedness. But they are evi- 
dence of work performed, proper and necessary in the con- 
struction and maintenance of the irrigation work, done 
under the supervision and inspection of the chief engineer, 
and certified to be correct, as memoranda for that officer. 
In this view, I think the work may be paid for as upon a 
quantum meruit, 1f there are funds in the reclamation 
fund. This may cause confusion by reason of the irregu- 
larity of the procedure; but upon familiar principles, 
would seem to be equitable to the persons furnishing the 
materials and work. It precludes the recognition of the 
association as a joint participant in any way. It becomes 
a transaction between the persons performing the services 
and the officers of the Government charged with the duty 
of construction. If the money necessary does not come 
into the reclamation fund in the manner prescribed in the 
act, the parties have no remedy except in an application to 
Congress for an appropriation, or for an amended act pro- 
viding in the way suggested by the contract or some similar 
way for credits upon charges on the land. 

Your third inquiry is: 

“As to the Grand Valley contract, in the light of the 
foregoing questions and in view of the further fact that 
no work has been done except preliminary surveys, that the 
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subscriptions have not been used by the United States and 
the total amount so subscribed, together with the amount 
upportioned by the United States not being sufficient to 
complete any portion or section of the project, whether said 
contract can be legally abrogated by the United States 
upon condition that it return to the Orchard Construction 
Company the stock in the Grand Mesa Land, Canal and 
Power Company.” 

It seems that the Grand Mesas Company had rights of 
irrigation, to be used on both sides of Grand River in 
Grand Valley, prior to the initiation of the Government 
project. An agreement was entered into by the company 
with the Secretary of the Interior, by which the Govern- 
ment abandoned that part of its project which related to 
the south of Grand River, and permitted the company to 
construct a private irrigation ditch through that area. 
The company transferred one-half of its stock to the 
United States to secure the United States against any 
claim on the part of the company or its associates for an 
excessive use of the water of Grand River. If the United 
States did not proceed with the Grand Valley project the 
stock was to be returned. 

Under this agreement no obligation rested upon the Gov- 
ernment to construct the irrigation works in Grand Valley. 

The permission in the agreement to construct a private 
irrigation ditch is immaterial. If that permission was 
granted in consideration of an agreement by the Govern- 
ment not to proceed with a portion of its project in that 
area, the agreement was entered into without authority. 

Nothing has been done under the Government project 
affecting this portion of lands. Whether, in the event of 
the prosecution of the Grand Valley project, it might be 
necessary to acquire the rights of this company does not 
appear. If it should be, the manner of doing so is stated 
in the seventh section of the act. I think this would not be 
affected by a supposed agreement not to operate in the 
lands south of the Grand River, if it became necessary to 
acquire rights and property to carry out the provisions of 
the act. All rights of the company, under its incorpora- 
tion, are recognized and protected by the eighth section. 
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Notwithstanding that the whole contract, as presented 
to me, may be regarded as void, manifestly the stock should 
be returned to the Orchard Construction Company. Joint 
control and operation is not recognized in any manner by 
the statute. The return of the stock can not be conditional 
upon an abandonment by the Government of any part of 
the proposed project. It simply leaves the parties, the 
Government and the company, where they were before the 
signing of this “ contract.” 

You ask— — 

“*« * * to be further advised whether in view of the 
provisions of section 1 of the reclamation act, which pro- 
vides a fund for the construction and maintenance of irri- 

gation works, and of section 6, which provides that the 
“management and operation of the works shall pass to the 
owners of the lands irrigated, to be maintained ‘at their 
expense’ after construction charges have been paid for the 
major part of the lands irrigated, whether the United 
States is warranted under the law in exacting from water- 
right applicants and entrymen prior to such time annual 
payments for maintenance and operation of the reservoirs, 
ditches, and canals in the project wherein the lands lie. 
The present practice is to fix a definite charge per acre in 
each project to cover the cost of construction and to assess 
annually a. specific amount per acre for operation and 
maintenance, collecting the same from the landowners.” 

I think the practice of the Department is correct. The 
reclamation fund is, among other things, for the construc- 
tion and maintenance of the irrigation works. It is true 
that by the fourth section the charges shall be determined 
with a view to returning the estimated cost of the construc- 
tion. The act may be fairly construed to include in the 
fund charges for maintenance. Especially is this inferable 
when it 1s apparent from the language of the sixth section 
that when the management and operation shall pass to the 
owners of the irrigated lands, the expenses of maintenance 
are to be paid by them. These expenses are clearly the 
same as were theretofore paid by the Government out of 
the reclamation fund. Unless they had been charges upon 
the land and collectible as such, the fund, which by the 
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theory of the reclamation plan is to be used in constructing 
other works, would not be kept intact. The present prac- 
tice of the Department prevents the fund from being di- 
minished and leaves it available for the intended purposes. 

Referring to several statutes providing for the opening 
of certain Indian reservations to settlement and entry, and 
extending the reclamation to lands thereon, you request to 
be advised as to whether your Department “has the nght 
{o exact the payment of maintenance or operation charges 
from settlers, entrymen, and private landowners within 
reclamation projects prior to the time when payments have 
been made for the major portion of the lands irrigated.” 

Without reciting the language of those statutes, I think 
their object, in this respect, was to extend the irrigation 
provision of the act of June 17, 1902, to the Indian lands. 

In some cases the fund is raised, originally, in a different 
manner from that provided in that act, inasmuch as money 
is appropriated for the purposes of construction. In 
others it is obtained in a way similar to that of the general 
act. But always the costs are paid from the proceeds of 
the sales of lands, and in the case of advancements the sums 

-advanced are to be thus reimbursed. 

I am of opinion the practice referred to by you is also 
the correct one in the reclamation projects on these Indian 
reservations. Indeed, it is clearly approved by Congress. 
Thus, on the Yakima Reservation, the Secretary is author- 
ized to cover into the reclamation fund the money of the 
Indians for payment of charges for construction and main- 
tenance for the water rights appurtenant to the land re- 
tained by him, or for the annual maintenance charges 
payable on account of such water rights after the construc- 
tion charge thereon has been paid in full. And on the 
Fort Peck Reservation, where the Secretary of the Interior 
is authorized to construct irrigation projects, all applicants 
for water rights may be required to pay such annual 
charges for operation and maintenance as shall be fixed 
by the Secretary; and the Secretary is authorized to fix the 
time for the beginning of such payments and to provide 
such rules and regulations thereto as he may deem proper. 
The Indian allottee is not required to contribute to the cost 
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of construction, but his lands must bear their pro rata share 
of the cost of operation and maintenance, and the Secretary 
withholds his moneys to pay such charges. (385 Stat. 558.) 

The distinction 1s made between costs of construction and 
costs of maintenance, but both are recognized as payable 
from a charge upon the land. 

The right to the use of water acquired under the pro- 
visions of this act shall be appurtenant to the land irri- 
gated, and beneficial use shall be the basis, the measure, 
and the limit of the right. It is entirely reasonable that 
the water user should pay for the use from the time the 
water is delivered upon the land, which is, as I understand, 
all that is required of him. 

This is made more definite in these Indian acts than it 
appears in the general act. As I think that the authority 
of the Secretary of the Interior is ample to determine the 
“limitations, charges, terms and conditions provided in the 
act,” and that charges for maintenance, together with the 
time of their commencement, are the subject of reasonable 
regulation, as well as charges for construction, in all cases 
unless otherwise provided, I am of opinion that the Secre- 
tary has the right to exact the payment you refer to. 

Very respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


CHIEF OF BUREAU OF STEAM ENGINEERING—RETIRE- 
MENT—GRADE—RANK. 


Capt. John K. Barton, former Chief of the Bureau of Steam Engi- 
neering of the Navy Department, who was retired for reasons 
other than age or length of service, should have been placed on 
the retired list of officers of the grade of captain, taking rank 
in such grade according to the date of his commission. 

The instant of his retirement from his office or position of chief of 
bureau, he ceased to have the rank which he enjoyed “ while hold- 
ing said position,” and should properly have been carried on to 
the retired list of officers of the grade to which he “ belonged ” at 
the time of his retirement, not of the grade which he had only 
“while holding said position ” of chief of bureau. 

Opinion of July 8, 1881 (17 Op. 54), concurred in; opinion of De- 
cember 20, 1904 (25 Op. 294), disapproved. 
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DEPARTMENT OF JUSTICE. 
May 26, 1909. 

Sir: In the opinion furnished you under date of May 
12, 1909 (ante, p. 3387), concerning the legal status of Capt. 
John K. Barton, U. S. Navy, retired, with respect to the 
office of Chief of the Bureau of Steam Engineering, you 
were advised that the retirement of Mr. Barton vacated 
the office of Chief of that Bureau, of which he was the 
incumbent, and that upon such retirement Mr. Barton's 
legal status became that of an officer on the retired list 
of the Navy holding the rank of captain. 

That opinion was directed particularly to the status of 
the office of Chief of the Bureau of Steam Engineering. 
The legal status of Mr. Barton on the retired list was 
only incidentally involved. My attention is now called 
particularly to the latter point, and it is suggested that in 
expressing the opinion above quoted with respect to Mr. 
Barton’s rank on the retired list I did not consider one or 
two previous decisions which are said to sustain the view 
he was properly retired as rear-admiral and not as captain. 

In support of the opinion which I expressed, I cited that 
of Attorney-General MacVeagh in the Whiting case (17 
Op. 154), where a similar question was squarely presented 
and decided in accordance with the views expressed by me. 
It is now pointed out to me that a different conclusion is 
expressed in an opinion of Solicitor-General Hoyt, ap- 
proved by Attorney-General Moody (25 Op. 294), in which 
it was held that upon the retirement of a Paymaster-Gen- 
eral of the Navy who, at the date of his retirement, had the 
temporary rank and title of rear-admiral, he was entitled, 
under the law, to be borne upon the Navy Register as a re- 
tired officer with the rank, pay, and title of rear-admiral. 
The specific question involved in that opinion seems to 
have been whether the retired Paymaster-General should, 
after his retirement, enjoy the ¢ctle and distinction which 
adhered in his rank as Paymaster-General; and the view 
taken in the opinion seems to conflict with that expressed 
by Attorney-General MacVeagh in the opinion first above 
cited. 
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It therefore becomes necessary to reexamine the question, 
which is one of the proper construction of the acts of Con- 
gress. Section 1471, Revised Statutes, provides that the 
Chief of the Bureau of Steam Engineering “shall have 
the relative rank of commodore while holding said posi- 
tion.” The navy personnel act of March 3, 1899 (30 Stat. 
1004), provides in section 7— 

“That all sections of the Revised Statutes which, in de- 
fining the rank of officers or positions in the Navy, contain 
the words ‘ the relative rank of’ are hereby amended so as 
to read ‘the rank of,’ but officers whose rank is so defined 
shall not be entitled, in virtue of their rank to command in 
the line or in other staff corps.” 

The same section also provides: 

“That when the office of chief of bureau is filled by 
an officer below the rank of rear-admiral, said officer shall, 
while holding said office, have the rank of rear-admiral and 
receive the same pay and allowance as are now allowed a 
brigadier-general in the Army.” 

The effect of these enactments is to provide that the 
Chief of the Bureau of Steam Engineering, while holding 
said position, shall have the rank of rear-admiral and re- 
ceive the same pay and allowance as are now allowed a 
brigadier-general in the Army. 

Section 1457, Revised Statutes, provides that— 

“ Officers retired from active. service shall be placed on 
the retired list of officers of the grades to which they be- 
longed respectively at the time of their retirement, and 
continue to be borne on the Navy Register. * * *” 

The act of May 138, 1908 (35 Stat. 128), provides: 

“That any officer of the Navy who is now serving or shall 
hereafter serve as chief of a bureau in the Navy Depart- 
ment, and shall subsequently be retired, shall be retired 
with the rank, pay, and allowances authorized by law for 
the retirement of such bureau chief.” 

“The grade of an officer in the Navy is his official sta- 
tion by which are regulated his powers, duties and pay. 
His pay may be further governed by his time of service 
within a grade, either in fact rendered within the grade, or 
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constructively performed therein through the force of 
statutes.” (Per Shiras, J., in Roget v. United States, 148 
U. S. 167, 171.) 

The office of Chief of the Bureau of Steam Engineering 
is not designated in the acts of Congress as a grade. It 1s 
denominated in section 421 as an “office” and in section 
1471 as a “ position.” By section 424 it must be filled by 
appointment “from the line of officers of the Navy not 
below the grade of leutenant-commander;” and the in- 
cumbent of that office or position, by virtue of section 1471, 
has the title of Engineer in Chief, and while holding said 
office has the rank of rear-admiral. By section 1467 line 
officers take rank in each grade according to the dates of 
their commissions. By section 1362 the active list of the 
line officers of the Navy of the United States is divided 
into eleven grades, viz: (1) admiral, (2) vice-admiral, (3) 
rear-admirals, (4) commodores, (5) captains, ete. The 
provisions of this section were modified by the Navy per- 
sonnel act of 1899,-which transferred officers of the Engi- 
neer Corps who had. theretofore held what was called 
“relative rank” to the active list with absolute instead 
of relative rank and abolished the grade of commodore, 
except that section 7 of the Navy personnel act of 1899 pro- 
vided that nothing therein contained— 

“ Shall be construed to prevent the retirement of officers 
who now have the rank or relative rank of commodore with 
the rank and pay of that grade.” 

When, therefore, an officer of the Navy holding the 
position of Engineer in Chief is retired from active service 
by reason of disability pursuant to sections 1448-53, he is 
to be placed on the retired list “ of officers of the grade” 
to which he belonged at the time of his retirement. He 
is not placed on the retired list of Engineers in Chief, for 
such office is not a grade. The inquiry is whether he is to 
be placed in the list of officers of the grade tg which he 
belongs independently of his position of chief of bureau, 
or that which by the statute he enjoys “ while holding said 
office.” 
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Attorney-General MacVeagh said on this — in the 
_ Whiting case (17 Op. 155) : 

““T am of opinion that the grade to which Mr. Whiting 
belongs for the purposes of section 1457 is that of captain, 
and not that of the relatiye rank incidental to his tem- 
porary occupation of another and distinct office. For it 
is by virtue of his office of captain, and not of chief of a 
bureau that he is entitled to examination for promotion 
and that he is entitled or subject to retirement. It may 
further be remarked that within the language of section 
1457 he ‘continues to be borne on the Navy Register’ as 
captain, and that the moment he ceases to be chief of the 
bureau he loses his relative rank of commodore.” 

The abolition of relative rank by the Navy personnel 
act of 1899 did not affect the temporary character of the 
rank enjoyed by the chief of bureau. The rank of rear- 
admiral was still left to be enjoyed by him only “ while 
holding said office.” 

Solicitor-General Hoyt, in the Aenny case above cited, 
said (p. 297): 

“Of course it is not to be doubted that the advanced 
rank and pay attached to service as a staff bureau chief 
ceases when the term of service is over and other active 
service resumed. The former relative rank pro tempore, 
the present actual rank, are only ‘ while holding said po- 
sition, * * *.” But I have no doubt whatever, in view 
of the authorities which I have cited, and the various con- 
siderations affecting the subject which I have indicated, 
that when retirement occurs during service as the head of 
one of the staff bureaus, the titles for the chiefs of which 
are provided for in section 1471, the retired officer is en- 
titled under the law to be borne upon the Navy Register as 
a retired officer under that title permanently.” 

It appears to me that this conflict of opinion is resolved 
by Congress itself adversely to the views of Solicitor-Gen- 
eral Hoyt and the contention advanced on behalf of Mr. 
Barton, by the provisions of section 1473 of the Revised 
Statutes, which enacts that— 

“ Officers who have been or who shall be retired from the 
position of chiefs of the Bureau * * * of Steam Engi- 
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neering * * * by reason of age or length of service, 
shall have the relative rank of commodore.” 

This enactment would have been entirely unnecessary 
if, in the view of Congress or of the revisers of the statutes, 
the effect of section 1457, in the event of the retirement of 
a chief of bureau, was to place him on the retired list of 
officers of the grade temporarily held by him during his 
incumbency of the office of chief of bureau. 

It was because of the expression of such intention only 
in the two cases mentioned, viz., (1) on retirement by 
reason of age, and (2) on retirement by length of service, 
thus, inferentially, excluding all other cases, that Attorney- 
General MacVeagh reached the opinion expressed by him 
in the WAdteng case, an opinion in which I am constrained 
by the act last cited to concur. It may be observed, in 
passing, that no reference is made in the opinion of 
Solicitor-General Hoyt to that of Attorney-General Mac- 
Veagh, above referred to. 

The case of Remey v. United States (33 Ct. of Cl. 218) 
does not seem to me to be at variance with this opinion. 
That case involved the status of a captain of the Marine 
Corps, appointed Judge-Advocate-General of the Navy, 
with the rank, etc., of colonel upon his retirement. Sec- 
tion 1254, Revised Statutes, which was applicable, pro- 
vided that— 

“ Officers hereafter retired from active service shall be 
retired upon the actual rank held by them at the date of 
retirement.” 

Section 1274, that “ officers retired from active service 
shall receive seventy-five per centum of the pay of the rank 
upon which they are retired.” 

It was held (33 Ct. of Cl. 223) that Mr. Remey, having 
at the time of his retirement held the office of Judge-Advo- 
cate-General and the rank of a colonel in the Marine Corps, 
was when retired— 

“In law and fact a colonel in the Marine Corps. The 
further fact that this commission was limited as to time 
does not change the other fact that at the moment of retire- 
ment he was a colonel. Section 1254 (Rev. Stat.) provides 
that he must be retired ‘upon the actual rank held by 
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them (him) at the date of retirement.’ Actual rank is 
the test, a test made evidently to am assimilated rank 
as a measure of pay.” 

The use of the word “ rank ” in this statute, instead of 
the word “ grades” used in section 1457, and the absence 
of any provision similar to that in section 1473 limiting 
the application of section 1254, clearly distinguished this 
case from that under consideration. 

In the decision of the Comptroller of the Treasury in the 
Lemly case (VIII Decisions, 895), to which my attention 
is called, the facts were also essentially different. The 
Comptroller there had under consideration the question of 
the pay proper to be made to the Judge-Advocate-General] 
of the Navy, who, after his retirement as captain, was, by 
the Secretary of the Navy, directed to continue his duties 
as Judge-Advocate-General, pursuant to the provisions of 
the act of June 8, 1880 (21 Stat. 164). It was held quite © 
properly that, so long as Captain Lemly continued to fill 
the office and perform the duties of Judge-Advocate-Gen- 
eral, he was entitled to hold the rank and enjoy the pay 
adhering in such office, even though he had been retired as 
an officer of the line. In the present case Mr. Barton was 
retired by reason of physical incapacity for active service. 
He became therefore incapable of performing his active 
shore duties as Engineer in Chief, unless the Secretary of 
the Navy, under the act of June 7, 1900, should order him 
to such duty, which was not done. 

The case in brief is this: Congress has provided that the 
Chief of the Bureau of Steam Engineering shall be ap- 
pointed from the line of officers of the Navy not below the 
grade of lieutenant-commander; that he shall hold said 
office for four years, and that “while holding said posi- 
tion ” he shall have the rank of rear-admiral; that officers 
retired from active service shall be placed on the retired 
list of officers of the grades to which they belonged re- 
spectively at the time of their retirement; but that officers 
who shall be retired from the position of Chief of the Bu- 
reau of Steam Engineering by reason of age or length of 
service shall have the rank of rear-admiral. It seems to me 
perfectly clear that the instant of retirement from his 
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office or position of chief of bureau, the officer ceased to have 
the rank which he enjoyed “ while holding said position,” 
and was properly carried on to the retired list of officers of 
the grade to which he “ belonged ” at the time of his retire- 
ment, not of the grade which he only had “ while holding 
said position ” of chief of bureau, he not having been retired 
by reason of age or length of service. 

That Congress regards the grade to which the bureau 
chief belongs as something different from the position of 
chief of bureau is further evidenced by the provisions of the 
naval appropriation act of 1909 (35 Stat. 127): “that the 
pay and allowances of chiefs of bureaus in the Navy De- 
partment shall be the highest pay of the grade to which 
they belong, and not below that of rear-admiral of the 
lower nine * * *” (p. 128). 

In my opinion, therefore, upon the retirement of Engi- 
neer in Chief John K. Barton, U. S. Navy, he should have 
been placed on the retired list of officers of the grade of 
captain, taking rank in such grade according to the date of 
his commission. 

Respectfully. 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE NAVY. 


IMMIGRATION—CONTRACT LABOR—SUPERINTENDENT OF 
A LUMBERING COMPANY. 


An alien induced to come to the United States by promise of em- 
ployment as superintendent of a lumbering company, conditioned 
that he must be a competent woodsman, logger, and mill man. and 
must be a first-class mechanic, does not come within the provisions 
of the immigration act of February 20. 1907 (34 Stat. 898), pro- 
vided the agreement does not require him to perform manual 
labor. 

The provisions of the statute are limited to manual labor, skilled 
or unskilled. 

DEPARTMENT OF JUSTICE, 


June 2, 1909. 
Sir: I have had under consideration your letter of the 
22d ultimo, in which you say: 
‘“ T have been called upon to decide an appeal from the 
decision of a board of special inquiry at Vancouver, B. C., 
02747°—VoL 27—10——27 





384 ILmmigration—Sup’t of a Lumbering Company. 


whereby an alien was denied admission to the United 
States as a contract laborer under the following state of 
facts: | 
* The alien, William McNair, is a subject of Great Brit- 
ain and a native of Canada, thirty years of age, unmarried, 
and was last occupied as foreman of a lumber mill. 
Through the intervention of a friend, whose recommenda- 
tion he had requested and obtained, the alien got into com- 
‘munication with the Bridal Veil Lumbering Company, of 
Bridal Veil, Oregon, from whom he received a letter stating 
that the company was in need of a superintendent, to take 
charge of ‘everything at the upper works’ of the com- 
pany, and setting forth the qualifications of the man de- 
sired and what would be required of him. The letter 
points out that the works in question are equipped with a 
nine-foot band mill and other appliances; also with a ma- 
chine shop and blacksmith shop, with a railroad by which 
the logging is done, having twenty-seven sets of cars and 
two Baldwin locomotives; and that the company cuts from 
85,000 to 100,000 feet of lumber per day. It is accordingly — 
stated the superintendent must be a competent woods- 
man and logger and mill man; he must be a first-class 
mechanic and must have executive ability; he must ‘ know 
how to handle the logging end of it; must also know how 
to saw a log, and, as we have stated before, be a good 
mechanic, so as to look after the donkeys, locomotives, 
and mill.’ With regard to the duties of such a superintend- 
ent it is said: ‘ We propose that he should handle the oper- 
ation with a legging foreman, a good millwright, with a 
good floor man in the mill, as principals under his direc- 
tion.’ | 
“In response to this letter the alien has offered himself 
for the position at a salary of $300 per month, and, when 
detained at the border, was on his way to call at the com- 
pany’s works to see if the arrangement would be satisfac- 
tory to both parties, in which event it might be concluded. 
While the alien states that it had been his intention to 
come to the United States irrespective of the negotiations 
mentioned, he nevertheless admits that he was induced to 
come at this particular time by reason of the foregoing 
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representations made by the Bridal Veil Lumbering Com- 
pany. 

“The Department is satisfied that the alien is not com- 
ing to this country to perform °* labor, either ‘ skilled or 
unskilled.’ in the ordinary sense of the term; but it has 
been suggested that the character of the employment is im- 
material, since the definition of contract laborers contained 
in the act, correctly understood, is broad enough to include 
all persons coming to the United States in consequence of 
certain forbidden mnducements, solicitations, offers, prom- 
ses, or agreements, whatever their occupation, except only 
such as are expressly exempted from the provisions of the 
law applicable to contract labor, 1. e., ‘ professional actors, 
artists, lecturers, singers, ministers of any religious denomi- 
nation, professors for colleges or seminaries, persons be- 
longing to any recognized learned profession, or persons 
employed strictly as personal or domestic servants.’ The 
question involved appears never to have been authorita- 
tively determined. In order, therefore, that the Depart- 
ment’s practice in such cases, which not infrequently arise, 
may be uniform, I have the honor to request an expression 
of your opinion as to whether the alien in the present case 
is a contract laborer within the meaning of the term as de- 
fined by section 2 of the act of February 20, 1907.” 

The applicable provisions of the immigration act of Feb- 
ruary 20, 1907 (34 Stat. 898), are as follows: 

“That the following classes of aliens shall be excluded 
from admission to the United States: * * *. Persons 
hereinafter called contract laborers, who have been induced 
or solicited to migrate to this country by offers or prom- 
ises of employment or 1n consequence of agreements, oral, 
written, or printed, express or imphed,. to perform labor in 
this country of any kind, skilled or unskilled; those who 
have been, within one year from the date of application 
for admission to the United States, deported as having 
been induced or solicited to migrate as above described; 
* * *: And provided further, That skilled labor may be 
imported if labor of like kind unemploved can not be found 
in this country: And provided further, That the provisions 
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of this law applicable to contract labor shall not be held 
to exclude professional actors, artists, lecturers, singers, 
ministers of any religious denomination, professors for col- 
leges or seminaries, persons belonging to any recognized 
learned profession, or persons employed strictly as personal 
or domestic servants. 

“Sec. 4. That it shall be a misdemeanor for any person, 
company, partnership, or corporation, in any manner what- 
soever, to prepay the transportation or in any way to assist 
or encourage the importation or migration of any contract 
laborer or contract laborers into the United States, unless 
such contract laborer or contract laborers are exempted 
under the terms of the last two provisos contained in sec- 
tion 2 of this act. 

“Sec. 5. That for every violation of any of the provi- 
sions of section four of this act the person, partnership 
company, or corporation violating the same, by knowingly 
assisting, encouraging, or soliciting the migration or im- 
portation of any contract laborer into the United States, 
shall forfeit and pay for every such offense the sum of 
one thousand dollars, which may be sued for and recovered 
by the United States, or by any person who shall first bring 
his action therefor in his own name and for his own bene- 
fit, including any such alien thus promised labor or service 
of any kind as aforesaid, as debts of like amount are now 
recovered in the courts of the United States; and separate 
suits may be brought for each alien thus promised labor or 
service of any kind as aforesaid. And it shall be the duty 
of the district attorney of the proper district to prosecute 
every such suit when brought by the United States. 

“Sec. 6. That it shall be unlawful and be deemed a vio- 
lation of section four of this act to assist or encourage the 
importation or migration of any alien by promise of em- 
ployment through advertisements printed and published 
in any foreign country; and any alien coming to this coun- 
try in consequence of such an advertisement shall be treated 
as coming under promise or agreement as contemplated 
under section two of this act, and the penalties imposed by 
section five of this act shall be applicable to such a case: 
Provided, That this section shall not apply to States or 
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Territories, the District of Columbia, or places subject to 
the jurisdiction of the United States advertising the in- 
ducements they offer for immigration thereto respectively.” 

In order to arrive at a correct understanding of the scope 
of the above provisions, it 1s necessary to refer to the prior 
legislation of Congress dealing with the subject of alien 
contract labor and to the judicial construction which such 
legislation had received. 

Section 1 of the act of February 26, 1885 (23 Stat. 332), 
the original alien contract-labor law, provided: 

“That from and after the pasage of this act it shall be 
unlawful for any person, company, partnership, or corpora- 
tion, in any manner whatsoever, to prepay the transporta- 
tion, or in any way assist or encourage the importation or 
migration of any alien or aliens, any foreigner or foreign- 
ers, into the United States, its Territories, or the District 
of Columbia, under contract or agreement, parol or special, 
express or implied, made previous to the importation or 
migration of such alien or aliens, foreigner or foreigners, 
to perform labor or service of any kind in the United States, 
its Territories, or the District of Columbia.” 

Section 2 of that act declared that any contract of a 
character referred to in section 1 should be void and of no 
effect. 

Section 3 imposed a penalty of $1,000 for any violation 
of any of the provisions of section 1 of the act. 

Section 5 provided that the act should not— 

“«* * * be so construed as to prevent any person, or 
persons, partnership, or corporation from engaging. under 
contract or agreement, skilled workmen in foreign coun- 
tries to perform labor in the United States in or upon any 
new industry not at present established in the United 
States: Provided, That skilled labor for that purpose can 
not be otherwise obtained; nor shall the provisions of this 
act apply to professional actors, artists, lecturers, or sing- 
ers, nor to persons employed strictly as personal or domestic 
servants. * * *” 

In Church of the Holy Trinity v. United States (143 
U. S. 457), the Supreme Court of the United States held 
that this statute did not apply toa contract between an alien 
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residing out of the United States and a religious society in- 
corporated under the laws of the State, whereby the alien 
engaged to remove to the United States and to enter into 
the services of the society as its rector or minister. 

In that case the court, speaking by Mr. Justice Brewer, 
said (143 U. S. 458-459) : 

“It must be conceded that the act of the corporation is 
within the letter of this section, for the relation of rector 
to his church is one of service, and implies labor on the 
one side with compensation on the other. Not only are 
the general words labor and service both used, but also, 
as it were to guard against any narrow interpretation and 
emphasize a breadth of meaning, to them is added ‘ of any 
kind;’ and, further, as noticed by the circuit judge in his 
opinion, the fifth section, which makes specific exceptions, 
among them professional actors, artists, lecturers, singers, 
and domestic servants, strengthens the idea that every other 
kind of labor and service was intended to be reached by 
the first section. While there is great force to this reason- 
ing, we can not think Congress intended to denounce with 
penalties a transaction like that in the present case. It isa 
familiar rule, that a thing may be within the letter of the 
statute and vet not within the statute, because not within 
its spirit, nor within the intention of its makers, * * *” 

The court further said (pp. 464465) : 

“Tt appears, also, from the petitions and in the testi- 
mony presented before the committees of Congress that it 
was this cheap, unskilled labor which was making the trou- 
ble, and the influx of which Congress sought to prevent. 
It was never suggested that we had in this country a sur- 
plus of brain toilers, and, least of all, that the market for 
the services of Christian ministers was depressed by for- 
eign competition. Those were matters to which the atten- 
tion of Congress, or of the people, was not directed. So 
far, then, as the evil which was sought to be remedied inter- 
prets the statute it also guides to an exclusion of this con-- 
tract from the penalties of the act. 

“A singular circumstance, throwing light upon the in- 
tent of Congress, is found in this.extract from the report 
of the Senate Committee on Education and Labor, rec- 
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ommending the passage of the bill: ‘ The general facts and 
consideration which induced the committee to recommend 
the passage of this bill are set forth in the report of the 
committee of the House. The committee report the bill 
back without amendment, although there are certain fea- 
tures thereof which might well be changed or modified, in 
the hope that*the bill may not fail of passage during. the 
present session. Especially would the committee have 
otherwise recommended amendments substituting for the 
expression “labor and service,” whenever it occurs in the 
body of the bill, the words “ manual labor,” or “ manual 
service,” as sufficiently broad to accomplish the purposes of 
the bill, and that such amendments would remove objec- 
tions which a sharp and perhaps unfriendly criticism may 
urge to the proposed legislation. The committee, however, 
believing that the bill in its present form will be construed 
as including only those whose labor or service is manual in 
character, and being very desirous that the bill become a 
law before the adjournment, have reported the bill without 
change.’ (Cong. Rec., vol. 15, 48th Cong., 1st sess., p. 
6059.) And, referring back to the report of the committee 
of the House, there appears this language: ‘It seeks to 
1estrain and prohibit the immigration or importation of 
laborers who would have never seen our shores but for the 
inducements and allurements of men whose only object is 
to obtain labor at the lowest possible rate, regardless of the 
social and material well-being of our citizens and regardless 
of the evil consequences which result to American laborers 
from such immigration. This class of immigrants care 
nothing about our institutions, and in many instances never 
even heard of them; they are men whose passage is paid by 
the importers; they come here under contract to labor for 
a certain number of years; they are ignorant of our social 
condition, and that they may remain so they are isolated 
and prevented from coming into contact with Americans. 
They are generally from the lowest social stratum, and live 
upon the coarsest food and in hovels of a character before 
unknown to American workmen. * * * They, asa rule, 
do not become citizens, and are certainly not a desirable 
acquisition to the body politic. * * * The inevitable 
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tendency of their presence among us is to degrade Ameri- 
can labor and to reduce it to the level of the imported 
pauper labor.’ (Cong. Rec., vol. 15, 48th Cong., Ist sess., 
p. 5359. ) 

“We find, therefore, that the title of the act, the evil 
which was intended to be remedied, the circumstances sur- 
rounding the appeal to Congress, the reports of the com- 
mittee of each House, all concur im affirming that the intent - 
of Congress was simply to stay the influx of this cheap 
unskilled labor.” 

The court also rested its conclusion upon the fact that 
“beyond all these matters no purpose of action against re- 
ligion can be imputed to any legislation, State or national, 
because this is a religious people.” (Id. 465.) 

It is rather curious to observe that, in reaching the con- 
clusion that the act of February 26, 1885 (23 Stat. 333), 
was intended to apply only to “cheap, unskilled labor,” 
the Supreme Court omitted to refer to section 4 of the 
act which in terms refers to manual labor only. That sec- 
tion provided: 

“Src. 4. That the master of any vessel who shall know- 
ingly bring within the United States on any such vessel, 
and land, or permit to be landed, from any foreign port or 
place, any alien laborer, mechanic, or artisan who, previous 
to embarkation on such vessel, had entered into contract or 
agreement, parol or special, express or implied, to perform 
- labor or service in the United States, shall be deemed guilty 
of a misdemeanor, and on conviction thereof, shall be pun- 
ished by a fine of not more than five hundred dollars for 
each and every such alien laborer, mechanic, or artisan so 
brought as aforesaid, and may also be imprisoned for a 
term not exceeding six months.” 

This section throws a flood of light upon the scope of 
the statute and shows clearly that manual labor only was 
within the contemplation of Congress, as it is highly im- 
probable that the other provisions of the act were intended 
to embrace contracts to perform labor or service of a dif- 
ferent kind from that covered by this section, which is in 
terms limited to the contracts of laborers, mechanics, and 
artisans, 
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The amendments to the law will now be considered. By 
the act of March 3, 1891, entitled “An act in amendment to 
the various acts relative to immigration and the importa- 
tion of aliens under contract or agreement to perform 
labor ” (26 Stat. 1084), 1t was provided: 

“ Sec. 3. That it shall be deemed a violation of said act 
of February twenty-six, eighteen hundred and eighty-five, 
to assist or encourage the importation or migration of any 
alien by promise of employment through advertisements 
printed and published in any foreign country; and any 
alien coming to this country in consequence of such an ad- 
vertisement shall be treated as coming under a contract as 
contemplated by such act; and the penalties by said act 
imposed shall be applicable in such a case: Provided, This 
section shall not apply to States and Immigration Bureaus 
of States advertising the inducements they offer for immi- 
gration to such States. 

¥ a # oe xe 

“Sec. 5. That section five of said act of February twenty- 
six, eighteen hundred and eighty-five, shall be. and hereby 
is, amended by adding to the second proviso in said sec- 
tion the words ‘nor to ministers of any religious denomina- 
tion, nor persons belonging to any recognized profession, 
nor professors for colleges and seminaries,’ and by exclud- 
ing from the second proviso of said section the words ‘or 
any relative or personal friend.’ ” 

In United States v. Laws (163 U. S. 258) the Supreme 
Court, speaking by Mr. Justice Peckham, held that a con- 
tract with an alien to come to this country and work upon 
a sugar plantation in Louisiana as a chemist was not within 
the act of February 26, 1885. The court in that case cited 
with approval its opinion in the Moly Trinity Church case. 
Referring to the provision of the amendatory act of March 
8, 1891, which added to the proviso of section 5 of the 
original act the words “nor of ministers of any religious 
denomination, nor persons belonging to any recognized pro- 
fession, nor professors for colleges and seminaries,” the 
court said that this amendment. was “ probably in conse- 
quence of the decision of the circuit court in the southern 
district of New York in the Holy Trinity Church case” 
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(163 U. S. 265). Speaking further in reference to that 
‘amendment, the court said (zd. 266) : 

“ Tf by the terms of the original act the provisions thereof 
applied only to unskilled laborers whose presence simply 
tended to degrade American labor, the meaning of the act 
as amended by the act of 1891 becomes if possible still 
plainer. Now by its very terms it is not intended to apply 
to any person belonging to any recognized profession. We 
think a chemist would be included in that class. Although 
the study of chemistry is the study of a science, yet a chem- 
ist who occupies himself in the practical use of his knowl- 
edge of chemistry as his services may be demanded may 
certainly at this time be fairly regarded as in the practice 
of a profession. 2 

We come now to the immigration act of March 3, 1903 
(32 Stat. 1213). That act contained the following provi- 
sions relative to alien contract labor: 

“Sec. 2. That the following classes of aliens shall be 
excluded from admission into the United States: * * 
those who have been, within one year. from the date of the 
application for admission to the United States, deported 
as being under offers, solicitations, promises, or agreements 
to perform labor or service of some kind therein: * * * 
And provided further, That skilled labor may be imported, 
if labor of like kind unemployed can not be found in this 
country: And provided further, That the provisions of 
this law applicable to contract labor shall not be held to 
exclude professional actors, artists, lecturers, singers, min- 
isters of any religious denomination, professors for col- 
leges or seminaries, persons belonging to any recognized 
learned profession, or persons employed strictly as per- 
sonal or domestic servants. 

“ Sec. 4. That. it shall be unlawful for any person, com- 
pany, partnership, or corporation, in any manner what- 
soever, to prepay the transportation or in any way to assist 
or encourage the importation or migration of any alien 
into the United States, in pursuance of any offer, solicita- 
tion, promise, or agreement, parole or special, expressed or 
implied, made previous to the importation of such alien to 
perform labor or service of any kind, skilled or unskilled, 
in the United States. 
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“Src. 5. That for every violation of the provisions of 
section four of this act the person, partnership, company, 
or corporation violating the same, by knowingly assisting, 
encouraging, or soliciting the migration or importation of 
any alien to the United States to perform labor or service 
of any kind by reason of any offer, solicitation, promise, or 
agreement, express or implied, parole or special, to or with 
such alien shall forfeit and pav for every such offense the 
sum of one thousand dollars, which may be sued for and 
recovered by the United States, or by any person who shall 
first bring his action therefor in his own name and for his 
own benefit, including any such alien thus promised labor 
or service of any kind as aforesaid, as debts of like amount 
are now recovered in the courts of the United States: and 
separate suits may be brought for each alien thus promised 
labor or service of any kind as aforesaid. And it shall be 
the duty of the district attorney of the proper district to 
prosecute every such suit when brought by the United 
States. 

“Sec. 6. That it shall be unlawful and be deemed a 
violation of section four of this act to assist or encourage 
the importation or migration of any alien by a promise 
of employment through advertisements printed and pub- 
lished in any foreign country; and any alien coming to this 
country in consequence of such an advertisement shall be 
treated as coming under a promise or agreement as con- 
templated in section two of this act, and the penalties im- 
posed by section five of this act shall be applicable to such 
a case: Provided, That this section shall not apply to 
States or Territories, the District of Columbia, or places 
subject to the jurisdiction of the United States advertising 
the inducements they offer for immigration thereto, re- 
spectively.” 

In reporting the bill which became the act of March 3. 
1903, the Committee on Immigration and Naturalization of 
the House said (H. R. No. 982, 5¢th Cong., 1st sess.) : 

“The general purpose of this bill 1s to bring together in 
one act scattered legislation heretofore enacted in regard 
to the immigration of aliens into the United States. from 
the act of March 3, 1875, in relation to the importation of 
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women for the purposes of prostitution, to the act of 1894, 
conferring final authority upon the Secretary of the Treas- 
ury to determine the admissibility of aliens to the United 
States; to arrange the said legislation in regular order or 
sequence according to the specific subjects treated therein ; 
to eliminate any part thereof which had become obsolete as 
a result of subsequent legislation; to amend such portions 
thereof as have been found, either as the result of experi- 
ence in administering the law or of judicial decision, to be 
inadequate to accomplish the purpose plainly intended 
thereby;-and to add thereto such further provisions as 
seemed to be demanded by the concensus of enlightened 
public opinion, besides such as are rendered necessary by 
the recent territorial acquisitions of the United States 
beyond its continental boundaries. 
ok * *K oe * 


“The proposed act also consolidates with the general 
immigration laws existing legislation with regard to the 
importation of aliens under contract to perform labor in the 
United States, thus making the head tax available for the 
enforcement of legislation for which a special annual ap- 
propriation has heretofore been necessary. * * *” 

Referring to section 2 of the bill, the committee said that 

it amended section 1 of the act approved March 8, 1891, in 
_ which were enumerated the class of aliens excluded from 
admission to the United States by adding thereto certain 
classes, epileptics, anarchists, ete. The committee further 
said (id.): 

¢* * * Provision is also made in section 2 that the 
inhibition of the importation of skilled alien workmen 
under contract to perform service in. the United States 
shall not operate to prevent bringing such workmen into 
the United States if labor of like kind unemployed can not 
be found in this country. The propriety, as well as the 
practical wisdom, of such a provision is obvious, since the 
purpose of legislation against alien contract labor is the 
protection of American workingmen from unfair competi- 
tion by aliens who are willing to work for lower wages. 
As such competition, however, can become effective only by 
displacing the American workingman, it is clear that such 


The Secretary of Commerce and Labor. 395 


purpose will not be defeated by permitting aliens under 
contract to be brought into the United States to fill places 
for which American labor unemployed can not be found; 
and, moreover, such a proviso is an encouragement to the 


extension of our Industries. 
* * * * x 


“The use of the words ‘ offers, solicitations, promises,’ 
which are substituted for the word ‘ contract * in the exist- 
ing laws in relation to the importation of aliens under con- 
tract or agreement to perform labor or service of any kind 


in this country, 1s explained further on in this report. 
* * * * 


“Section 4 follows section 1 of the act of February 
96, 1885, known as the original alien contract-labor law, 
making the importation of aliens under contract or agree- 
ment to perform labor or service of any kind in the United 
States unlawful, but omits the word ‘ contract,’ substituting 
therefor the words ‘ offer,. solicitation, promise.’ This 
change was made to meet the rulings of the courts, which 
held that in every case of alleged violation of the law all 
the elements of a binding contract must be proven to bring 
offerders within the meaning of the act. Such rulings 
have destroyed the efficacy of the act, as under them aliens 
can be imported with impunity upon the suggestion or as- 
surance that employment in this country awaits them. 
Moreover, Congress itself has recognized in section 3 of the 
act of March 3, 1891, the necessity of broadening the lan- 
guage of the act so as to cover the evil sought to be pre- 
vented, for it there makes-the migration of any alien to the 
United States in consequence of an advertisement in any 
foreign country promising work in this country a violation 
of the law. Throughout this bill, therefore, the terms 
‘offer, solicitation, promise’ are used in heu of the word 
‘contract’ contained in the present law. 

‘“ Section 5 is a reenactment of section 3 of the act of Feb- 
ruary 26, 1885, substituting ‘ offer, solicitation, promise ’ 
for ‘contract,’ and allowing private individuals to bring 
suit ‘in their own names’ for recovery of the penalty pre- 
scribed. * * *” 
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The Senate Committee on Immigration, in reporting this 
bill, said (Senate Report No. 2119, 57th Cong., 1st sess.) : 

“ With the exception of certain features which will be 
referred to further on in this report, this measure is a re- 
enactment of existing laws upon the subject of immigra- 
tion. 

‘* The necessity for such reenactment 1s due in part to the 
fact that, as a result of judicial decisions, as well as of ad- 
ministrative experience, the efficiency of such laws to 
accomplish the evident purpose of their enactment has been 
shown to be materially less than appeared to be the case 
at the time of such enactment, and therefore a new expres- 
sion of the legislative will upon the subject of immigration 
has become desirable. These laws are, besides, scattered 
at wide intervals through the Statutes at Large, and extend 
over a considerable period of time; and to enable adminis- 
trative officers to comprehend them in their entirety, free 
from the confusion from such conditions naturally arising 
in minds not accustomed to construing legislation consist- 
ing of original provisions, provisions amendatory thereof, 
and repealing acts, the measure reported embodies in itself 
a complete expression of the law on this subject as it now 
stands. 

“Tt is arranged, moreover, in such order, according to 
the specific subjects treated of, as to present those swbjects 
in a natural sequence which further aids the administrative 
officers in an intelligent comprehension of each subject and 
a consequently easv application thereof to the circumstances 
of each particular case under consideration by them. Upon 
the practical utility of such an arrangement it seems un- 
necessary to further elaborate. 

“The new legislation presented in the act is etther 
amendatory of that in force or additional thereto, and the 
facts and reasoning therefrom in support of it in each 
instance will be given herein. The absence of comment on 
any portion of the measure indicates that such portion is, 
either in terms or in substance, existing law.” 

Referring to section 2 of the bill, the Senate committee 


said (7d.): 
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“This section also enlarges the definition of what is 
known as the ‘alien contract labor class’ so as to include 
with those who migrate to this country in pursuance of the 
terms of an actual enforceable contract. such aliens as ure 
induced to come here in response to solicitations or prom- 
ises of work, the evil to be equally met in the ease of all 
such immigration being not the character of the contract 
or agreement under which an alien seeks our shores, but the 
fact that he was induced so to come by some one who pro- 
posed to utilize his services to the detriment of native or 
resident labor, which, though equally competent and ac- 
cessible, may not be so compliant either as respects com- 
pensation or hours of daily work. The provision in the 
existing law which permits the importation of aliens under 
ccntract to perform labor in this country ‘in and upon 
any new industry not at present established in the United 
States, provided that skilled labor for that purpose can 
not be otherwise obtained,’ is also amended by eliminating 
all reference to the stage of development of the industry 
upon which such imported alien labor is to work. 

“The eliminated portion has been productive of much 
embarrassment, both as regards the time referred to by the 
words ‘ at present’ and as to how long an industry may be 
deemed to be in process of development, and therefore not 
fully ‘established.’ It 1s clear, too, that it serves no prac- 
tical purpose. If the labor imported does not displace 
American labor, whatever use it may be put to it does not 
come within the purpose of the law for the protection of 
Americans from unfair competition, but, on the other hand, 
its exclusion, by retarding the growth and multiplication 
of our industries, would choke the opening of new avenues 
to American thrift, industry, and adaptability. This sec- 
tion provides, therefore, that alien labor may always be 
imported under contract to work in the United States ‘ if 
labor of like kind unemployed can not be found in this 
country.’ ” 

It appears that section 2 of the bill as 1t was reported to 
the Senate provided as follows in respect to alien contract 
labor (Cong. Rec., vol. 36, p. 105) : 

“Sec. 2. That the following classes of aliens shall be 
excluded from admission into the United States: * * * 
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Persons whose migration to the United States has been 
induced by offers, solicitations, promises, or agreements, 
parole or special, express or implied, of labor, or work, or 
service of any kind [skilled or unskilled] in the United 
States, and those who have been, within one year from the 
date of the application for admission to the United States, 
deported as being under offers, solicitations, promises, or 
agreements to perform labor or services of some kind 
therein, * * *” 

The.words in the above quotation in brackets, “ skilled or 
unskilled,” were a committee amendment which was agreed 
to in the Senate (2d.) : 

Later on Mr. Gallinger moved to strike out the words in 
section 2 above quoted, which read (Cong. Rec., vol. 36, 
p. 2752) : 

“Persons whose migration to the United States has been 
induced by offers, solicitations, promises, agreements, parole 
or special, express or implied, of labor or work, or service 
of any kind, skilled or unskilled, in the United States.” 

In support of his motion Mr. Gallinger said (2d.) : 

“If those words shall go out of the bill, we will then 
have an immigration bill, and if it shall be enacted into a 
law, we will have a law very stringent in its provisions, 
regulating the coming of immigrants into the United States, 
and I think that is all we ought to put into an immigration 
bill.” 

His amendment was agreed to (2d., 2804). 

The House having disagreed to the Senate amendments, 
and the Senate insisting thereon, a conference committee 
was appointed. That committee reported, the statement 
of the House conferees containing the following (2d., 2949) : 

“The House conferees have concurred in the Senate 
amendment striking out the part of the bill relating par- 
ticularly to contract-labor law, leaving intact the contract- 
labor laws heretofore enacted and now on the statute books, 
the only variations being that the words ‘ offers, solicita- 
tions, and promises’ were substituted for the word ‘ con- 
tracts.’ ” 

The conference report was agreed to by both Houses, 
and the bill became a law with, the provision above referred 
to omitted. | 
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It will be observed from both the House and Senate 
reports on this bill that while it was understood and in- 
tended that the bill should enlarge the provisions of the 
existing law so as to meet the difficulties caused by the de- 
cisions of the courts that an enforceable contract must exist 
in order to come within the provisions of the alien contract- 
labor laws, there is no suggestion in either report of any 
intention to change the law so as to meet the rulings of the 
Supreme Court in the cases above cited to the effect that it 
applied only to manual labor. Nor is such a purpose sug- 
gested by anything that occurred in either House in connec- 
tion with the passage of the bill. There seems no justifi- _ 
cation, therefore, for the assumption that Congress intended, 
by the act of March 3, 1903, to make such a radical change 
in the policy of the Government as would be involved in 
' the extension of the alien contract-labor laws to other than 
manual laborers. The language of the Senate committee 
repudiates the idea that such an important change could 
have been made sub stlentio. It said that “ with the ex- 
ception of certain features, which will be referred to further 
on in this report, this measure Is a reenactment of existing 
laws upon the subject of immigration,” and that “ the ab- 
sence of comment on any portion of the measure indicates 
that such portion is, either in terms or in substance, exist- 
ing law.” Besides, the statement of the House conferees 
shows that the purpose was to leave the existing laws upon 
the subject of alien contract labor intact except as expressly 
modified. 

The insertion of the word “ learned ” in the last proviso 
of section 2, so as to make the law read, “ persons belonging 
to any recognized learned profession,” instead of “ any rec- 


> as theretofore, is clearly insufficient to 


ognized profession,’ 
justify the assumption that Congress intended that proviso 
to have any different effect from that given it by the Su- 
preme Court in the cases cited. 

It will be observed that section 4 of the act of 1903 in 
terms embraced skilled as well as unskilled labor or service 
of any kind. This provision made certain what was per- 
haps doubtful, in view of the ruling of the Supreme Court 
in the cases above cited, that the alien contract-labor laws 
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were only intended to apply to “cheap unskilled labor.” 
It is to be noted, however, that the court was not required 
in either of those cases to determine whether the act ap- 
plied to skilled labor, and that it failed to give any ex- 
tended consideration to the provisions of the act relative to 
such labor. But the fact that Congress in the statute under 
consideration expressly covered both skilled and unskilled 
labor and did not use any language calculated to overcome 
the ruling of the Supreme Court to the effect that the 
alien contract-labor laws applied only to manual labor, 
enforces the view that it had no intention of enlarging the 
law in the latter respect. 

It is true the circuit court for the southern district of 
New York, in the case of /n re Ellas (124 Fed. 637), held 
that certain accountants brought into the United States 
under contract of service were not members of a recognized 
learned profession within the meaning of the act of March 
3, 1908, and therefore not entitled to entry. The argu- 
ment before that court, however, seems to have been con- 
fined, on this point, to the question whether an expert ac- 
countant was a member of a “ recognized learned profes- 
sion” within the meaning of the statute, and while the 
court very properly observed that Congress, by the act of 
1903, had changed the law since the decision in the Laws 
case, so as to make it indubitably apply to skilled labor, 
there is no consideration by it of the character of the labor, 
skilled or unskilled, referred to. 

Let us now consider whether Congress, by the act of Feb- 
ruary 20, 1907, intended to make any substantial change in 
the alien contract-labor laws in the respect under consid- 
eration. | 

The Senate Committee on Immigration, in reporting the 
bill (S. 4403) which, after various changes, became the act 
of February 20, 1907, set out a “ comparative print ” thereof, 
showing the changes its enactment would make in such 
sections of the present law as are amended other than by 
substituting the words “ Secretary of Commerce and La- 
bor ” for the words “ the Secretary of the Treasury.” (Sen- 
ate Rep. No. 2186, 59th Cong., 1st sess.) The following is 
taken from said “comparative print,” the italicized por- 
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tion indicating new matter substituted for the language 
of the existing statute, which is lined out (éd.): 

“Sec. 2. That the following classes of aliens shall be 
excluded from admission into the United States: * * * 
Persons who have been induced to migrate to this country 
an consequence of offers, solicitations, promises, or agree- 
ments, oral, written, or printed, express or implied, to per- 
form labor of any kind, skilled or unskilled, in this country; 
those who have been, within one vear from the date of 
application for admission to the United States, deported 
as being under offers, solicitations, promises, or agreements 
to perform labor or service of some kind therein; * * * 
sind provided further, That skilled labor may be imported. 
if labor of like kind unemployed can not be found in this 
country: And provided further, That the provisions of 
this law applicable to contract labor shall not be held to 
exclude professional actors, artists, lecturers, singers, min- 
isters of any religious denomination, professors for colleges 
or seminaries, persons belonging to any recognized learned 
profession, or persons employed strictly as personal or do- 


mestic servants. 
* 2 2 * 


“Sec. 4. That it shall be uatewfal a misdemeanor for any 
person, company, partnership. or corporation, in any man- 
ner whatsoever, to prepay the transportation or in any way 
to assist or encourage the importation or migration of any 
alien into the United States, in pursuance of any offer, 
solicitation, promise. or agreement. parole or special. ex- 
pressed or imphed, made previous to the importation of 
such alien to perform labor or service of any kind. skilled 
or unskilled, in the United States.” 

When the bill was before the Senate. Mr. Dillingham, 
who reported it from the Committee on Immigration, said 
(Cong. Rec.. vol. 40. pp. 7218-7219) : 

“Then, again, there has been added at the suggestion of 
the Department, this clause: 

“* Persons who have been induced to migrate to this 
country in consequence of offers, solicitations, promises. or 
agreements, ora], written, or printed, express or implied, 
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to perform labor of any kind, skilled or unskilled, in this 
country.’ 

“That covers those who are so frequently spoken of as 
the contract-labor class. The clause I have just read was 
in the act of 1903 and went out by misapprehension, I con- 
clude. The contract-labor law is in the statute now, I may 
say, only by inference, but there are provisions in sections 
4, 5, 12, and 18 relating to the contract-labor law, and we 
are constantly deporting those who are here contrary to it. 
Yet the real enactment which I have just read is not in the 
law, and we have restored it as it was in the act of 1903, 
so there shall be no question in the courts as to our rights 
to debar contract laborers.” 

The House Committee on Immigration and Naturaliza- 
tion, to whom the Senate bill was referred, reported the 
same with an amendment. striking out all after the enact- 
ing clause and substituting therefor the text of H. R. 18673 
(H.R. Rep. No. 4912, 59th Cong., Ist sess.). In reporting 
the bill the House committee said (id.) : 

“Your committee have deemed it advisable to report a 
comprehensive measure specifically repealing the immigra- 
tion act of March 3, 1903, and March 22, 1904, in order 
that for purposes of reference all immigration legislation 
since 1902 might appear in a convenient form. The gen- 
eral immigration law of to-day 1s, for the most part, the 
act of March 3, 1903.” 

Referring to the specific changes 1n the law made by the 
bill, the House committee said (id.) : 

“The provisions of this bill, taken section by section, 
differ from the provisions of the act of March 3, 1908, 
chiefly as follows: 

* * se s K 

“¢ Section 2. Adds to the excluded classes persons who 
are imbeciles, feeble-minded persons, consumptives, those 
who have been at any time insane, and, under certain cir- 
cumstances, persons of poor physique; makes clear certain 
provisions of existing law with reference to contract labor, 


and makes other minor changes. 
* * * * * 
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““ SECTION +. Makes it “a misdemeanor” instead of 
“unlawful” for any person or corporation to import con- 
tract labor, and adds a clause to existing law to harmonize 
this section with section 2 of the existing law and section 2 
of this act. 

“* Section 5. Simplification of wording.” ~ 

A “comparative print” also accompanied the House 
report “ showing the changes that the enactment of S. 4403, 
as amended, would make in the act of March 3, 1903, sub- 
stantially the existing law.” The following is from such 
comparative print, the italicized portion indicating new 
matter substituted for the language of the existing stat- 
ute (7d.): 

“Sec. 2. That the following classes of aliens shall be 
excluded from admission into the United States: * * * 
Persons who have been induced or solicited to migrate to 
this country by offers or promises of employment, or in 
consequence of agreements, oral, written, or printed, ex- 
press or implied, to perform labor in this country of any 
hind, skilled or unskilled, those who have been, within one 
year from the date of the application for admission to the 


aesitei ihiehii en as sii eel aida Tanagldcntaae: 
aida akaaiacailae hace ane induced or iilietied 


to migrate as above described; * * * Provided further, 
That skilled labor may be Siietall: if labor of like kind 
unemployed can not be found in this country: Provided 
further, That the provisions of this law applicable to con- 
tract labor shall not be held to exclude professional actors, 
artists, lecturers, singers, ministers of any religious denom- 
ination, professors for colleges or seminaries, persons be- 
longing to any recognized learned profession, or persons 


employed strictly as personal or domestic servants. 
7 se se o# # 





“Sec. 4. That it shall be wnlawful a misdemeanor for 
any person, company, partnership, or corporation, in any 
manner whatsoever, to prepay the transportation or in any 
way to assist or encourage the importation or migration 
of any contract laborer or contract laborers sien into the 
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United States, i#-pursusnec-of-anyofer_seheitation,_prem- 
ise,_or_eereement,parele—or_speeial_expressed_or imphed, 
meade-previeus_toetheimpertation_of sueh-ahen, te—perform 

: ? . x y) 
United-States, unless such contract laborer or contract labor- 
ers are exempted under the terms of the last two provisos 
contained in section 2 of this act. 

“Sec. 5. That for every violation of any of the provisions 
of section four of this act the person, partnership, company, 
or corporation violating the same, by knowingly assisting, 
encouraging, or soliciting the migration or importation of 


any contract laborer into the United States, shen—te—the 
see ge er ana aarti aid 





shall forfeit ma pay for idery Mack offense the sum yr: one 
thousand dollars. * * *” 

The Senate disagreed to the House amendment, and the 
matter was referred to a conference committee. This com- 
mittee recommended another substitute, which was fina!ly 
agreed to by both Houses and became the act of February 
90, 1907, the material provisions of which are above set 
forth. (Cong. Rec., vol. 41, pp. 29389, 3210, 32382, 3449, 
3456, 3514.) : 

It will be observed from the above quotation from the 
House committee report (No. 4212) that section 2 of the 
House substitute was intended to make clear certain pro- 
visions of existing law with reference to contract labor. 
Reference seems to have been intended to the insertion of 
the clause “ persons who have been induced or solicited to 
migrate to this country by offers or promises of employ- 
ment, or in consequence of agreements, oral, written, or 
printed, express or implied, to perform labor in this country 
of any kind, skilled or unskilled,” which was also included 
in the bill as reported to the Senate. 

In the House report it was also stated that section 4 of 
the House substitute “ adds a clause to the existing law to 
harmonize this section with section 2 of this act.” The 
clause referred to was, “unless such contract laborer or 
contract laborers are exempted under the terms of the last 
two provisos contained in section 2 of this act.” It may 
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be argued that, as this provision, which is contained in the 
act of February 20, 1907, apparently classes all the per- 
sons referred to in the last two provisos in section 2 of that 
act as “contract laborers,” the term “contract laborer ” 
was Intended by Congress to comprehend all aliens induced 
or solicited to migrate to this country by offers or promises 
of employment, etc., whatever the nature of such employ- 
ment. But it will be observed that the last two provisos 
to section 2 of the act embrace persons who are undoubtedly 
manual laborers, and it 1s to them that the clause in sec- 
tion 4 may fairly be presumed to be addressed. A differ- 
ent view might be justified if the legislative history of the 
act indicated a purpose on the part of Congress to enlarge 
the scope of the act in this respect. On the contrary, how- 
ever, the clause referred to was added, according to the re- 
port of the House committee, for the purpose simply of 
harmonizing section + with section 2 of the existing law 
and section 2 of the present act. 

Moreover, section 2 of the present act defines the term 
“contract laborers” as being persons “who have been 
induced or solicited to migrate to this country bv offers or 
promises of employment, etc., to perform Jabor in this 
country of any kind, skilled or unskilled.” It will be ob- 
served that the words “ or service ” have been omitted from 
this section, although they still appear in section 5. In 
the view that Congress did not intend to enlarge the scope 
of the existing law in the respect under discussion, the 
omission of the words “or service” is immaterial, and a 
study of the legislative history of the act indicates that 
these words dropped out unnoticed. On the other hand, if 
the intention of Congress had been to extend the scope of 
the act. beyond manual labor, it would seem fair to presume 
that the words “ or service ” would not have been omitted. 

Under the circumstances referred to, and in view of the 
fact that some of the provisions of the act are penal and 
therefore should be construed strictly, I do not think you 
are authorized to extend its scope by what is at best a 
doubtful construction. If Congress had intended to 
enlarge the class of alien contract laborers, it was its duty 
to do so in plain and unambiguous terms, in view of the 
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adjudications of the Supreme Court on the subject. In 
my opinion, however, it had no such intention, and the pro- 
visions of the statute are limited to manual labor, skilled 
or unskilled. | 

If, therefore, the alien William McNair, whose case is 
now pending before you, is not coming to this country to 
perform manual labor, skilled or unskilled, his case is not 
within the act of February 20, 1907. It appears from the 
facts stated in your letter that while he is required to have 
the qualifications of a skilled laborer and mechanic, the 
work he is expected to perform is that of superintendent 
of the “ upper works ” of the Bridal Veil Lumbering Com- 
pany. Whether or not he comes within the statute 1s to be 
determined by the character of the work he is to perform 
and not by his qualifications for the position. The posi- 
tion of superintendent referred to does not appear to re- 
quire manual labor, skilled or unskilled, on his part, and 
therefore he is not, in my judgment, within the purview of 
the act. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF COMMERCE AND LABOR. 


BOARD ON LIFE-SAVING APPLIANCES—COMPENSATION— 
EXPENSES. 


Section 9 of the act of March 4. 1909 (35 Stat. 945), which prohibits 
the use of public moneys and appropriations made by Congress 
in payment of compensation or expenses of any commission, 
council, board, or other similar body, unless the creation of the 
same shall be authorized by law, has no application to the Board 
on Life-Saving Appliances, and consequently does not require 
the abolishment of that board or prevent the payment of the ex- 
penses of its members. 

This section applies only to commissions, boards, ete., which the 
law has not authorized, and to details thereto from any Execu- 
tive Department or Government establishment. 


DEPARTMENT OF JUSTICE, 
June 2, 1909. 
Sir: I have the honor to acknowledge the receipt of your 
communication of April 16, requesting an opinion whether 
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section 9 of the sundry civil act, approved March 4, 1909 
(35 Stat. 945), “ has application to the Board on Life-Sav- 
ing Appliances of the United States Life-Saving Service, 
or 1s intended to require the abolishment of said board. or 
to prevent the payment of the expenses of its members.” 

The section provides: 

“ That hereafter no part of the public moneys, or of any 
appropriation heretofore or hereafter made by Congress, 
shall be used for the payment of compensation or expenses 
of any commission, council, board, or other similar body, or 
any members thereof, or for expenses in connection with 
any work or the result of any work or action of any com- 
mission, council, board, or other similar body, unless the 
creation of the same shall be or shall have been authorized 
by law; nor shall there be employed by detail, hereafter or 
heretofore made, or otherwise personal services from any 
Executive Department or other Government establishment 
in connection with any such commission, council, board, or 
other similar body.” 

In my opinion the provision just quoted applies only in 
the case of a commission, council, board, or similar body 
which the law has not authorized. This is obvious as to the 
first part of the provision, and it seems quite clearly true 
also of the latter part concerning details “ from any Execu- 
tive Department or other Government establishment in con- 
nection with any such commission, council, board. or other 
similar body.” The reason for both parts of the provi- 
sion was the same, namely, the illegality of the body whose 
compensation or expenses are forbidden to be paid. and to 
which personal services shall not be rendered on detail. It 
should be observed also that the provision concerning de- 
tail relates no less to a detail of persons emploved regularly 
in the very Executive Department to which their services 
are to be given on the detail, than to details from other 
Executive Departments. 

The question which you present reduces, therefore. to an 
inquiry whether the creation of the Board on Life-Saving 
Appliances of the United States Life-Saving Service by the 
Secretary of the Treasury was authorized by law. On that 
point I have no doubt the Secretary of the Treasury is 
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“ authorized to make all necessary regulations for the gov- 
ernment of the Life-Saving Service not inconsistent with 
law” (18 Stat. 127). The President, by and with the 
advice and consent of the Senate, appoints “a suitable 
person, who shall be familiar with the various means em- 
ployed in the Life-Saving Service for the saving of life 
and property from shipwrecked vessels, as General Super- 
intendent of the Life-Saving Service, who shall, under 
the immediate direction of the Secretary of the Treasury, 
have general charge of the service and of all administra- 
tive matters connected therewith” (20 Stat. 164). 

By the same statute, organizing the Life-Saving Service, 
it is made the duty of the General Superintendent, among 
other things, “to cause to be properly investigated all 
plans, devices, and inventions for the improvement of life- 
saving apparatus for use at the stations, which may appear 
to be meritorious and available” (sec. 7). The statute 
does not provide how or by what instrumentality this 1n- 
vestigation 1s to be made. It is not to be done by the super- 
intendent, for he is to cause it to be made. It must there- 
fore be done by an officer or officers, or by persons who, 
within the requirements of the act, are familiar with the 
various means employed for the saving of life and property 
from shipwrecked vessels. The duty requires men of spe- 
cial skill and qualifications. 

In accordance with these provisions of law, the Secretary 
of the Treasury constituted the Board on Life-Saving Ap- 
pliances. In his discretion and judgment, such was the 
most practicable manner in which to attain the required 
end. 

It is not to be assumed that Congress intended, in enact- 
ing the above-quoted section 9 of the sundry civil act 
approved March 4, 1909, to interfere with or fetter the es- — 
tablished conduct of administration in the Departments. 
There is nothing to indicate a purpose to change or affect 
in any way regular and accustomed administrative func- 
tions. If there had been such purpose, it would have been 
expressed in unmistakable language. 

It is common usage in the Departments to denominate 
“boards” such administrative bodies as the Board on 
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Life-Saving Appliances. The use of the name ~ board ~ 
for such a body determines nothing as to its legality. When, 
as in the case of the Board on Life-Saving Appliances, 
their cuties relate to the ordinary administration of regular 
Department business, they must. be deemed authorized by 
law; and their lawful existence is recognized by the ac- 
counting officers of the Government, and has been repeat- 
edly sanctioned by Congress in appropriations for the pay- 
ment of their expenses. 

It 1s of further importance to consider that the appro- 
priation act, concerning the effect of which vou inquire, 
itself makes an appropriation for the conduct of the Life- 
Saving Service, viz., in the first section of the act.“ trav- 
eling expenses of officers under orders from the Treasury 
Department; commutation of quarters and allowance: for 
heat and light for officers of the Revenue-Cutter Service 
detailed for duty in the Life-Saving Service: * * * 
and contingent expenses, including freight. storage. rent. 
repairs to apparatus, labor, medals, stationery, newspapers 
for statistical purposes, advertising, and all other necessary 
expenses not included under any other head of life-saving 
stations on the coasts of the United States, two million and 
elghty-seven thousand and forty dollars.” These appro- 
priations are the same as have been made for vears. The 
expenditures under them have been regularly audited and 
paid, and included the expenses of the members of the 
board mentioned in your letter. 

I am of opinion that the section which vou quote from 
the sundry civil act approved March 4, 1909, has no apphi- 
cation to the Board on Life-Saving Appliances, and con- 
sequently does not require the abolishment of that board or 
prevent the payment of the expenses of its members. 

Very respectfully, 


GEORGE W. WICKERSHAM. 


The SECRETARY OF THE TREASURY, 
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NAVAL OFFICERS—VACANCIES CAUSED BY VOLUNTARY 
RETIREMENT. 


Vacancies caused by the retirement of officers of the Navy upon 
their own application, after thirty years’ service. in accordance 
with the provisions contained in the naval appropriation act of 
May 138, 1908 (35 Stat. 128), should not be considered in determin- 
ing the number of vacancies required above the several grades in 
the line of the Navy, by section S of the navy personnel act.of 
March 3, 1899 (30 Stat. 1006). 


DEPARTMENT OF JUSTICE, 
June 7, 1909. 
sir: I have your communication of the 5th instant, re- 
questing my opinion upon the following question: 

“Shall the vacancies caused by the retirement of officers 
upon their own application after thirty years’ service, in 
accordance with a provision contained in the naval appro- 
priation act approved May 13, 1908 (35 Stat. 128), be con- 
sidered in determining the number of vacancies required 
above the several grades in the line of the Navy by section 8 
of the navy personnel act approved March 3, 1899 (30 Stat. 
1006) ?” 

The portions of the navy personnel act applicable to the 
case are as follows: 

“Section 8. That officers of the line in the grades of cap- 
tain, commander, and lieutenant-commander may, by ofh- 
cial application to the Secretary of the Navy, have their 
names placed on a lst which shall be known as the list of 
‘Applicants for voluntary retirement,’ and when at the end 
of any fiscal year the average vacancies for the fiscal years 
subsequent to the passage of this act above the grade of 
commander have been less than thirteen, above the grade of 
lieutenant-commander less than twenty, above the grade 
of lieutenant less than twenty-nine, and above the grade of 
lieutenant (junior grade) less than forty, the President 
may, in the order of the rank of the applicants, place a 
sufficient number on the retired hst with the rank and 
three-fourths the sea pay of the next higher grade, as now 
existing, including the grade of commodore, to cause the 
aforesaid vacancies for the fiscal year then being con- 
sidered. 
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‘Section 9. That should it be found at the end of any 
fiscal year that the retirements pursuant to the provisions 
of law now in force, the voluntary retirements provided for 
in this act, and casualties are not sufficient to cause the 
average vacancies enumerated in section eight of this act, 
the Secretary of the Navy shall * * * convene a board 
which shall then select * * * a sufficient number of 
officers from the before-mentioned grades * * * to 
cause the average vacancies enumerated In section eight of 
this act * * *.” 

The language of section 9 is explicit. It speaks as of 
the date of the passage of the act. It lays down a rule for 
the ascertainment of the condition which authorizes the 
Secretary of the Navy to summon a board to provide add1- 
tional vacancies. This rule is that it be ascertained that 
at the end of the fiscal year retirements pursuant to the 
provisions of law in force at the date of the passage of that 
act, voluntary retirements provided for in that act, and 
casualties, do not together amount to a large enough number 
to cause the average vacancies enumerated in section 8. 
The word “ casualties” has, of course, a well-recognized 
meaning, as pointed out by Solicitor-General Hoyt in the 
opinion to which vou refer in your communication (25 Op. 
452-458). Retirements occasioned by the operation of the 
act of May 13, 1908 (35 Stat. 128), passed nine vears after 
the adoption of the navy personnel act are certainly not 
“voluntary retirements provided for in this act ” or “ re- 
tirements pursuant to the provisions of law now in force,” 
within the meaning of an act passed in 1899. 

In reply to your inquiry, therefore. I have to advise you 
that, in my opinion, the vacancies caused by the retirement 
of officers upon their own application, after thirty years’ 
service, in accordance with the provision contained in the 
naval appropriation act approved May 13, 1908, should 
not be considered in determining the number of vacancies 
required above the several grades in the line of the Navy 
by section 8 of the navy personnel act approved March 3, 
1899. 

Respectfully, 
TEORGE W. WICKERSHAM. 


The SECRETARY OF THE NAVY. 
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COAL LANDS IN ALASKA—CONSOLIDATION OF CLAIMS. 


The benefits of the act of May 28, 1908 (35 Stat. 424), authorizing 
the consolidation of claims or locations of coal lands in Alaska, 
can be shared only by persons who made such locations in good 
faith—that is, honestly and lawfully—prior to November 16, 1906, 
in their own interests individually, without fraud, collusion, or de- 
ceit, or any purpose to violate any provision of the law. 

If certain agreements or arrangements named, for transferring en- 
tries to a company or corporation, were entered into by locators 
of coal lands in Alaska after they had made their locations in 
good faith and in their own interest alone, such locations may, 
under the provisions of the act of May 28, 1906 (35 Stat. 424), 
lawfully pass to entry and patent in accordance with the terms 
of said act; but if these agreements or arrangements were en- 
tered into prior to such locations being made, the locations do not 
come within the provisions of the act and can not be lawfully 
passed to entry and patent. 


DEPARTMENT OF JUSTICE, 
June 12, 1909. 


Sir: I have the honor to acknowledge the receipt of your 
letter dated May 26, 1909, requesting my opinion on certain 
questions arising in your Department in the administration 
of the coal-land laws in Alaska. 

The general coal-land law is embraced in sections 2347 
to 2352, inclusive, of the Revised Statutes. By the act of 
June 6, 1900 (31 Stat. 658), this law was extended to the 
district of Alaska. No locations or entries of coal land 
could be made under this legislation, however, as under 
said law entries must be made by “ legal subdivisions,” and 
the public surveys had not been extended over Alaska. 
Consequently, the act of April 28, 1904 (33 Stat. 525), 
amending the act of June 6, 1900, was passed, providing for 
locations upon and entries of unsurveyed coal lands in 
Alaska. The procedure under said act was similar to that 
prescribed by sections 2348, 2349, and 2350, Revised Stat- 
utes, for securing a preferential right to enter surveyed coal 
lands. Section 1 of said act provides that qualified per- 
sons or associations 
‘¢* * * who shall have opened or improved a coal 
mine or coal mines on any of the unsurveyed public lands 
of the United States in the district of Alaska, may locate 
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the lands upon which such mine or mines are situated, in 
rectangular tracts. * * * And all such locators shall, 
within one year from the passage of this act, or within one 
year from making such location, file for record in the re- 
cording district, and with the register and receiver of the 
land district. in which the lands are located or situated, a 
notice containing the name or names of the locator or 
locators, the date of the location, the description of the 
lands located, and a reference to such natural objects or 
permanent monuments as will readily identify the same.” 

Section 2 prescribes the terms and conditions upon which 
locators may receive patents for the lands located by them. 
at any time within three years from the date of the filing 
the notice of location provided for in section 1. 

Section 3 prescribes a method of settling all contests over 
conflicting claims to such lands, and section 4 provides: 

“That all the provisions of the coal-land laws of the 
United States not in conflict with the provisions of this 
act shall continue and be in full force in the district of 
Alaska.” 

Under this legislation the ordinary cash coal entry pro- 
vided for by section 2547, Revised Statutes, could not be 
made, because the lands had not been surveyed ; coal entries 
in Alaska could be made only by securing the “ preferen- 
(ial right ” provided for by section 2348, Revised Statutes. 
by opening and improving one or more coal mines on the 
land sought. Under section 2349, Revised Statutes, claim- 
ants were required to file their declaratory statements with 
the register of the proper land office within sixty days after 
(aking actual possession of and commencing improvements 
on the land; under the act of April 28, 1904. locators were 
given one year “ from making such location ” within which 
to file notices of their claims, which notices must be filed 
both in the proper recording district and with the register 
and receiver of the proper land office. Under the act of 
1904 locators were required to have their claims surveyed 
in a designated manner, which, of course, was not required 
under the general coal-land law. Under section 2350, Re- 
vised Statutes, claimants were required to make their ap- 
plications for patent, submit their proofs, and pay for the 
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land within one year from the date of the filing of their 
declaratory statements. Under the act of 1904 claimants in 
Alaska were allowed three years from the date of their 
notices in which to have their surveys made, apply for 
patents, make their proofs, and pay for the land. 

You state that a large number of locations of, and apph- 
cations for, coal lands were made in Alaska under the act 
of April 28, 1904. Charges were made by special agents of 
your Department that in many instances locators of, and 
applicants for, said lands, entered into agreements, prior to 
entry, in violation of the provisions of the coal-land laws. 
November 12, 1906, an order was made withdrawing all 
lands in Alaska from entry, location, or filing under the 
coal-land laws. May 16, 1907, your predecessor issued 
instructions to the register and receiver of the land office 
at Juneau, Alaska (35 L. D. 572), providing, in para- 
graph 2, that ail qualified persons or associations— 

x * ~~ who had within one year prior to November 12, 
1906, in good faith, made legal and valid locations under 
the act of April 25, 1904, may file notices of such locations ;” 
and providing, in paragraph 4, that such persons— 

“*  * * who may have in good faith legally filed valid 
notices of location under the act of April 28, 1904, prior to 
November 12, 1906, and the bona fide qualified assignees of 
such persons, may make entry and obtain patent under such 
notices within the time and in the manner prescribed by 
statute, if they have not abandoned their right to do so.” 

Section 1 of the act of May 28, 1908 (35 Stat. 424). 
provides: : 

“That all persons, their heirs or assigns, who have in 
good faith, personally or by an attorney in fact made loca- 
tions of coal land in the Territory of Alaska in their own 
interest, prior to November twelfth, nineteen hundred and 
six, or in accordance with circular of instructions issued by 
the Secretary of the Interior May sixteenth, nineteen hun- 
dred and seven, may consolidate their said claims or loca- 
tions by including in a single claim, location, or purchase 
not to exceed two thousand five hundred and sixty acres 
of contiguous lands, not exceeding in length twice the 
width of the tract thus consolidated, and for this purpose 
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such persons, their heirs or assigns. may form associations 
or corporations who may perfect entry of and acquire title 
to such lands in accordance with the other provisions of 
law under which said locations were originally made: 
Provided, That no corporation shall be permitted to con- 
solidate its claim under this act unless seventy-five per 
centum of its stock shall be held by persons qualified to 
enter coal lands in Alaska.” 

You request my opinion whether entries may be com- 
pleted and patents issued under said act of May 28, 1908, 
upon locations made prior to November 12, 1906, in cases 
where some one of the following irregular or illegal agree- 
ments or conditions existed May 28, 1908: 

“1, A verbal or written agreement between two or more 
entrymen, made prior to the initiation of the entry, that 
upon payment for the land and issuance of a cash certifi- 
cate, the entries should be transferred to a single company 
or corporation, and the different entrymen to accept stock 
in said corporations in payment for the land. 

“9, A contract conveying said lands to a company or 
corporation, in which the entryman had or expected to re- 
celve stock in payment for the lands. 

“3. Entries made under an agreement to convey, and 
conveyance made to a company or corporation, which com- 
pany or corporation now offers to make cash entry under 
the act of May 28, 1908, by consolidating the said claims or 
locations so made. 

“4, A verbal agreement by two or more entrymen made 
prior to the initiation of the entry, that upon issuance of 
patent the entries would be consolidated and mined at the 
joint expense of each claimant, share and share alike.” 

The consummation of any of the agreements or contracts 
mentioned in the first three of the above-quoted paragraphs 
would have vested in one association or corporation the 
title to the lands embraced in several entries, a clear viola- 
tion of section 2350, Revised Statutes, which provides that 
“the three preceding sections shall be held to authorize 
only one entry by the same person or association of per- 
sons.” (United States v. Keitel, 211 U. S. 370, 387-391; 
United States v. Trinidad Coal Co., 187 U. S, 160.) The 
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agreement described in the fourth paragraph is identical 
with the one involved in the case of United States v. Port- 
land Coal and Coke Co., decided by the United States cir- 
cuit court for the western district of Washington, October 
5, 1908. In that case Judge Hanford said: 

“Tf the scheme was not unlawful, each member of the 
combination would have a legal right to compel his fellow- 
members to hold each and every tract for the benefit of all, 
and to have an accounting of all profits derived from min- 
ing operations on each and every tract, although the legal 
title might be retained by the individual members in sev- 
eralty. So that the object of the combination was to acquire 
coal land 1n excess of 320 acres for an association, although 
the law fixes the maximum quantity of 320 acres.” 

In United States v. Trinidad Coal Co. (supra, p. 167), 
the Supreme Court applied the following test: 

“ If the facts admitted by the demurrer had been set out 
in the papers filed in the land office, the patent sought to be 
canceled could not have been issued without violating the 
statute.” | : 

Likewise, if the facts in reference to any of the above- 
recited agreements and contracts had been set out in their 
proof papers when the locators came to make entry of their 
lands, patents could not have issued, prior to the act of May 
28, 1908, without violating the law. If these facts were set 
out in proof papers now, could patents lawfully issue under 
the provisions of the act of May 28, 1908? 

Certain well-settled rules of statutory construction are 
applicable to the questions thus presented. A legislative 
act is to be interpreted according to the intention of the leg- 
islation apparent on its face. (United States v. Fisher, 109 
U. S. 145.) “The intent of the lawmaker is the law.” 
(Jones v. Guaranty, etc., Co., 101 U. S. 626.) “ The mean- 
ing of the legislature constitutes the law.” (Raymond v. 
Thomas, 91 U. S. 715.) “The primary and general rule 
of statutory construction is that the intent of the lawmaker 
is to be found in the language that he has used. He is 
presumed to know the meaning of words and the rules of 
grammar.” (United States v..Goldenberg, 168 U.S. 102.) 
“The legal presumption is that the legislative body ex- 
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pressed its intention, that it intended what it expressed, 
and that it intended nothing more.” (Johnson v. Southern 
Pacific Co., 117 Fed. Rep. 465.) ‘“ Where a law is ex- 
pressed in plain and unambiguous terms, whether those 
terms are general or limited, the legislature should be in- 
tended to mean what they have plainly expressed, and con- 
sequently no room is left for construction.” (Lahe County 
v. Rollins, 130 U. S. 670.) “ Indeed, the cases are so nu- 
merous in this court to the effect that the province of con- 
struction lies wholly within the domain of ambiguity that 
an extended review of them is quite unnecessary.” (//am- 
alton v. Rathbone, 175 U.S. 421.) 

Under these rules there is little room for the construction 
of section 1 of the act of May 28, 1908. It is therein “ ex- 
pressed in plain and unambiguous terms ” that all persons, 
their heirs or assigns, who have in govd faith made loca- 
tions of coal lands in Alaska, én their own interest prior 
to November 16, 1906, or in accordance with the circular 
issued by vour predecessor May 16, 1907, may consolidate 
their claims or locations by including in a sengle claim, 
location, or purchase not to exceed 2.560 acres. And in 
order to promote such consolidation, the statute permits 
the formation of associations or corporations with the re- 
quirement that at least 75 per cent of the stock of such 
corporations must be held by persons qualified to enter coal 
lands in Alaska. The operation of said act is clearly 
limited to locations made prior to November 16, 1906. the 
date of the withdrawal order above mentioned. It is also 
clear that its benefits can be shared only by those persons 
who made coal land locations in good faith and in their 
own interest prior to said date. 

Tt is an elementary rule of construction that such words 
~ and phrases as “ made locations,” “ in good faith,” “ claims,” 
“ purchase,” and “entry ” are used in their technical sense 
if they have acquired one, and in their popular sense, if 
they have not. (Endlich on Interpretation of Statutes, 
€ 2.) Under the coal-land law, “ location.” “ claim,” 
“ purchase,” and “ entry ” have acquired well-defined mean- 
ings. (JMchibben v. Cable, 34 L. D. 178.) <A location is 
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made by going upon coal land, opening and developing one 
or more coal mines thereon, and taking possession of the 
land. The locator’s “claim” is thus initiated. It may be 
preserved by giving the notice required by law. The“ pur- 
chase” and “entry ” are made at the time of final proof 
and payment, which, in Alaska, may be four years after 
the location is made. 

The phrase “in good faith,” as it is used in the law, 
simply means honestly, without fraud, collusion, or deceit. 
(Docter v. Furch, 91 Wis. 464.) “Good faith” means 
honest, lawful intent. (Crouch v. First Nat. Bank, 156 
Til. 342.) Good faith is the opposite of fraud and of bad 
faith. (McConnel v. Street, 17 Ill. 254.) Therefore, in 
order to come within the terms of this statute, any given 
coal land location in Alaska must have been made honestly 
and lawfully by the locator prior to November 16, 1906, 
in his own interest alone, without fraud, collusion, or de- 
ceit, or any purpose to violate any provision of the law. 

Recourse may be had to the reports of committees of 
either House of the Congress in order to determine the pur- 
pose of the Congress in enacting the law reported upon. 
(Binns v. United States, 194 U. 8S. 495; Holy Trinity 
Church v. United States, 148 U. 8S. 464.) The history of 
the times, the condition of the country, and the circum- 
stances surrounding the enactment of a law should be con- 
sidered in construing it. (Shaw v. Kellogg, 170 U.S. 331; 
Mobile and Ohio R. R. v. Tennessee, 153 U.S. 502; United 
States v. Denver, ete., hk. Co., 150 U. 8S. 14.) The act of 
May 28, 1908, originated as 8. 6805. In House report 
No. 1578, Sixtieth Congress, first session, the House Com- 
mittee on the Public Lands, in reporting on this bill, went 
into the history and conditions of coal-land locations in 
Alaska. Among other things this report says: 

“The object of this bill is to enable coal locators in the 
District of Alaska to consolidate their holdings in such a 
way as to make possible the development of the coal fields 
in that region. 

se o x s* sf 

“ Furthermore, many of the men who made the original 

coal locations in Alaska were hardy prospectors, who were 
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willing to undergo the hardships and difficulties surround- 
ing prospecting in that region, but many of whom found it 
difficult to raise the funds for the expense of survey re- 
quired of each 160-acre tract and the cost of the payment 
of $10 an acre on the land. 

“In order to meet these expenditures it would be neces- 
sary for them to make arrangements to secure the funds 
necessary for survey and payment, and there has been some 
question as to whether under the present construction of 
the coal-land law this could be done. 


* * * * aK 


“The legislation proposed will enable the pioneers who 
discovered and prospected these fields to realize upon their 
claims and will make possible a much-needed development 
in the Alaska field.” 

In this report, as well as in Senate report No. 655, on this 
bill, reference is made to the House report on H. R. 19421, 
on which extensive hearings were had. From these docu- 
ments it 1s evident that the Congress had full knowledge of 
the existence of the several “ irregular or illegal agreements 
or conditions” mentioned in your letter, then existing in 
Alaska, and that it was the intent of this legislation to per- 
mit such locations to proceed to entry and patent upon 
the terms and conditions prescribed in said act. Said act 
being remedial and curative in nature, it should be con- 
strued liberally so as to afford all the relief which the lan- 
guage of the act indicates that the Congress intended to 
grant. (Beley v. Naphtaly, 169 U. S. 360, and authorities 
cited. ) 

In view of the above considerations I am of the opinion 
that, if the agreements or arrangements mentioned in your 
letter were entered into by locators of coal lands in Alaska 
after they had made their locations in good faith and in 
their own interest alone, such locations may, under the pro- 
visions of the act of May 28, 1908, lawfully pass to entry 
and patent in accordance with the terms of said act. On 
the other hand, I am of the opinion that, if such agreements 
or arrangements were entered into prior to such locations 
being made, such locations do not come within the pro- 
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visions of said act and can not be lawfully passed to entry 
and patent. 
Very respectfully, 


GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


APPOINTMENT OF NAVAL CADET FROM DISTRICT OF 
COLUMBIA. 


The candidate selected by the President from the District of Colum- 
bia for the year 1908, for appointment to the Naval Academy, 
having failed in his examination, the President is not now au- 
thorized under the proviso contained in the naval appropriation 
act of June 29, 1906 (384 Stat. 578), to reappoint him or to other- 
wise exercise the power conferred on him by that proviso. . 


DEPARTMENT OF JUSTICE, 
June 10, 1909. 


Sir: In reply to your communication of the 11th instant, 
asking my opinion as to whether it will be permissible for 
the President to reappoint to Annapolis the same cadet who 
has lately failed, under the provisions contained in the act 
of June 29, 1906, which authorized the President to select 
a candidate from the District of Columbia for the year 1908, 
I beg to say: 

The act referred to 1s the naval appropriation act, passed 
June 29, 1906 (384 Stat. 553), and, in connection with the 
appropriation for the maintenance of the Naval Academy, 
a clause was enacted (see p. 5/8) with respect to the ap- 
pointment of midshipmen, providing, in general, that the 
Secretary of the Navy shall, as soon as possible after the 
first day of June of each year preceding the graduation of 
midshipmen in the succeeding year, notify in writing each 
Senator, Representative, and Delegate in Congress of any 
vacancy that will exist at the Naval Academy because of 
such graduation, or that may occur for other reasons and 
which he shall be entitled to fill by nomination of a candi- 
date and one or more alternates. Provision is then made 
for nominations to fill such vacancies upon the recommenda- 
tions of the Senators, Representatives, or Delegates by the 
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4th day of March of the year following that in which the 
written notice is given, etc. It is then provided that— 

“The candidates allowed for the District of Columbia 
and all the candidates appointed at large, together with 
alternates therefor, shall be selected by the President within 
the period herein prescribed for nomination of other can- 
didates.”’ 

This clause is followed by a proviso “ That the President 
may select a candidate for the District of Columbia for the 
year nineteen hundred ard eight.” This additional author- 
ity granted by the proviso was exercised, as vou inform me, 
by the President by selecting a candidate for the District 
of Columbia for the year 1908. ‘Thereupon, in my opinion, 
that power was exhausted, and the candidate having failed 
of his examination, in my opinion the President 1s not now 
authorized by virtue of that clause to reappoint him or to 
otherwise exercise the power conferred upon him by that 
proviso. 

I have the honor to be, vours respectfully, 


GEORGE W. WICKERSHAM. 


The SecrRETARY OF THE NAVY. 


EMPLOYEES OF THE FOREST SERVICE IN WASHINGTON— 
TRANSFER—THREE YEARS’ SERVICE. 


Classified employees on the rolls of the Forest Service, Department of 
Agriculture, in Washington, are required by the terms of section 5 
of the act of June 22, 1906 (34 Stat. 389, 449), to serve three years 
before their transfer to other Departments is permissible. 


DEPARTMENT OF JUSTICE, 
June 19, 1909. 


Sir: By your letter of the 15th ultimo you request my 
opinion as to whether classified employees on the rolls of 
the Forest Service in Washington are required by the terms 
of section 5 of the act of June 22, 1906, to serve three years 
before their transfer to other Departments is permissible. 

In this connection you say: 

“The time is close at hand when the civil-service stand- 
ing of these employees must'terminate if the statute is not 
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to be interpreted according to the ‘familiar rule that a 
thing may be within the letter of the statute and yet not 
within the statute, because not within its spirit nor within 
the intention of its makers’ (Church of the Holy Trinity v. 
United States, 143 U. S. 457), and if the ruling of the 
Comptroller of the Treasury is held to be erroneous, that 
‘the Forest Service is a field service under the control of 
the Secretary of the Department of Agriculture, with its 
headquarters located at Washington, as distinguished from 
a part of the Department of Agriculture proper’ (14 Comp. 
Dec. 723) * * *” 

It appears that this matter was called by you to the 
attention of the Civil Service Commission, the president 
of which, in a letter to you dated May 10, 1909, said— 

‘“ Positions in the Forest Service at Washington have 
always been treated and regarded as in the Department 
proper, and they have also been treated as within the appor- 
tioned service. In view of these facts the Commission does 
not feel warranted in acting upon the assumption that the 
employees under consideration are not subject to the re- 
quirement of three years’ service contained in the law before 
transfer.” 

The president of the Civil Service Commission suggested, 
however, that the matter should be referred to me for an 
opinion, calling attention to the executive order approved 
November 29, 1904, which provides that where there may be 
reasonable doubt as to the requirement of a civil-service ex- 
amination for appointment or employment in any [ixecu- 
tive Department, “the head of the Department or office 
shall confer with the Civil Service Commission for the pur- 
pose of determining whether examination is required, and 
when such conference does not result in an agreement the 
case shall be presented to the Attorney-General for his 
opinion.” 

Section 5 of the act approved June 22, 1906 (34 Stat. 389, 
449) provides: 

“ It shall not be lawful hereafter for any clerk or other 
employee in the classified service in any of the Executive 
Departments to be transferred from one Department to 
another Department until such clerk or other employee 
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shall have served for a term of three years in the Depart- 
ment from which he desires to be transferred.” 

In an opinion rendered March 29, 1907 (26 Op. 209), 
Attorney-General Bonaparte, construing this section, held 
that it did not apply to the transfer of a classified emplovee 
from an independent office to a Department. or another in- 
dependent office or bureau. Referring to the provisions of 
the Revised Statutes relative to the Executive Departments, | 
and to those of the civil-service act, he said (id. 212): 

“ These provisions make it quite clear that the term ‘ De- 
partment’ as used in laws relating to the civil service, is 
distinguished from ‘ office,’ ‘ bureau,’ and ‘ branch,’ and that 
subordinates of the several Executive Departments are dis- 
tinguished from emplovees of the last-mentioned several 
governmental agencies, and it is to be supposed that Con- 
gress in using the same words in a provision relating to the 
same subject-matter used them in the same well-established 
sense. * * *” 

It was held in that opinion that the Philippine Com- 
mission, the Isthmian Canal Commission, the Government 
Printing Office, the Interstate Commerce Commission, and 
the Smithsonian Institution were to be regarded as inde- 
pendent of any of the Executive Departments within the 
meaning of the statute in question, but that the Bureau of 
Insular Affairs was “an integral part of the War Depart- 
ment.” Further, as to whether section 5 of the act of June 
92, 1906, applied to what is known as the “ field force ” 
of an Executive Department—“ that is to say, the classified 
employees of an Executive Department not on duty with 
the Department proper at Washington ”“—Mr. Bonaparte 
said (Id. 213): 

“There is nothing in the language of the proviso itself 
which limits its application to subordinates of the Execu- 
tive Departments at Washington. The act itself makes 
provision for the compensation of officers and emplovees in 
all parts of the country; and if it had been the intention 
of Congress to restrict the effect of the proviso to those 
employees whose duties were performed at the seat of gov- 
ernment, it may be reasonably presumed that it would have 
used appropriate language to give effect to this intention. 
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To restrict the operation of this proviso to this particular 
class of employees, would require an arbitrary addition to 
its language, for which no necessity is perceived, and which 
would materially change the sense of what the legislative 
branch of the Government, in fact, has said.” 

In an opinion rendered May 16, 1877 (15 Op. 262, 267), 
relating to the use of official envelopes, Attorney-General 
Devens had said (26 Op. 255): 

“The several Executive Departments are by law estab- 
lished at the seat of government; they have no existence 
elsewhere. Only those bureaus and offices can be deemed 
bureaus and offices in any of these Departments which are 
constituted such by the law of its organization. The De- 
partment, with its bureaus or offices, is in contemplation 
of the law an establishment distinct from the branches of 
the public service and the offices thereof which are under 
its supervision. Thus, the office of postmaster. or of col- 
lector of internal revenue, or of pension agent, or of consul, 
18 not properly a Department office—not an office in the 
Department having supervision over the branch of the pub- 
lic service to which it belongs. True, an official relation 
exists here between the office and the Department, one, 
moreover, of subordination of the former to the latter; but 
this does not make the office a part of the Department.” 

Referring to Mr. Devens’s opinion, Attorney-General 
Bonaparte, in the opinicn I have been discussing, said (26 
Op. 21+): 

“ T do not, however, understand the Commission’s inquiry 
to refer to subordinates in any such offices as are mentioned 
in the opinion, but to such as are under the immediate con- 
trol of the several Departments, like inspectors, examiners, 
and agents, although employed usually or invariably away 
from the seat of government. Thus understanding the 
question, I reply that the classified employees of the several 
Executive Departments outside of a are gov- 
erned by the above-mentioned statute.” 

In an opinion rendered May 17, 1907 (26 Op. 254), 
Mr. Bonaparte held that the statute in question did not 
apply to persons in the classified service in offices under the 
supervision of one of the Executive Departments, but which 
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were established and located outside of such Departments, 
referring particularly to post-offices, pension agencies, 
custom-houses, ordnance establishments, subtreasuries, 
havy-yards, and quartermasters’ establishments. 

The result of these decisions 1s that where a branch of 
the civil service of the Government under the supervision 
of an Executive Department may properly be regarded as a 
distinct and independent office, it is not in the Department 
within the meaning of the statute under consideration ; but 
that clerks and employees not in anv such independent 
offices, and under the immediate control of the several De- 
partments are covered by the statute, although usually or 
invariably away from the seat of government. 

In an opinion rendered November 30. 1908 (ante, p. 101). 
Mr. Bonaparte held that the statute did not apply to the 
transfer to the Treasury Department of an employee of the 
TForest Service of the Department of Agriculture who had 
previously thereto been transferred in good faith from the 
Washington office to the field force of such service, although 
she had not actually left Washington to assume her new 
duties. 

It will be observed that this last opinion proceeds upon the 
assumption that the clerks and employees of the Forest 
Service at Washington would come within the inhibition 
of section 5 of the act of June 22, 1906. There is, however, 
no discussion of this question. It is also assumed in that 
opinion that the field force of the Forest Service is not in 
the Department of Agriculture within the meaning of the 
statute in question. Applying the principles which are to 
be deduced from Mr. Bonaparte’s previous opinions on this 
subject, it was practically held in this case that the clerks 
and employees of the Forest Service at Washington were 
in the Department of Agriculture, within the meaning of 
the act of June 22, 1906, because under the immediate con- 
trol of the Department, and that the “ field force” of the 
Forest Service was not in the Department, within the 
meaning of the statute, because it in effect constituted a 
distinct and independent office. 

The recognition of such a distinction was doubtless based 
upon the fact that the field force of the Forest Service, 
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practically if not legally, is a distinct and separate branch 
of that service under the immediate direction and control 
of the several district foresters. See “ Manual of Pro- 
cedure for the Forest Service in Washington and in Dis- 
trict Offices,” (1908), published by the Department of 
Agriculture. 

In 14 Comp. Dec. 723, the Comptroller of the Treasury 
held that the appropriation ‘“ General expenses, Forest 
Service, 1908,” in the act of March 4, 1907, was applicable 
to the payment of expenses incurred for printing in the 
field for the conduct of business in the administration, pro- 
tection, and improvement of the national forests. In this 
connection he said: 

“The Forest Service, extending throughout the States 
and Territories of the United States, is, in my opinion, a 
field service under the control of the Secretary of the De- 
partment of Agriculture (act of February 1, 1905, 33 Stat. 
628), with its headquarters located at Washington, as dis- 
tinguished from a part of the Department of Agriculture 
proper, and therefore printing for the use of such service 
is not ‘ printing’ for an ‘ Executive Department ’ within the 
meaning of section 87 of the act of January 12, 1895 (28 
Stat. 622), and is not required by such section to be done at 
the Government Printing Office; neither is it ‘ printing’ 
for an Executive Department, or bureau or office thereof, or 
other Government establishment at Washington, within the 
meaning of section 2 of the sundry civil act of June 30, 
1906 (84 Stat. 697), and is not required by the provisions 
of such act to be submitted to Congress in the annual esti- 
mates of the expenses of printing and binding.” 

It will be observed that the Comptroller was dealing in 
this opinion simply with the question of printing in the 
field for'the Forest Service, and was not required to pass 
upon the status of that portion of the Service which is 
located at Washington. 

The Comptroller had previously held that the Reclama- 
tion Service was not a part of the Department of the In- 
terior within the meaning of certain acts relating to public 
printing (11 Comp. Dec. 595; 13 1d. 733). 
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In the first decision cited as to the Reclamation Service, 
the Comptroller said (11 Comp. Dec. 601) : 

“ Public printing and binding for an Executive Depart- 
ment may be specifically defined as printing and binding to 
be used as parts of the administrative machinery of an Ex- 
ecutive Department and its bureaus and offices made parts 
thereof by law and situated at the seat of government. 
Several of the Executive Departments have field services as 
parts thereof and have bureaus and offices attached to them 
by law with their respective field services. Certain other 
General Government establishments, such as the Reclamation 
Service, put. under the control of the Secretary of the In- 
terior by law are not parts of the Interior Department 
within the sense of the public printing act. Like condi- 
tions are found in other Departments of the Government. 
The Army is under the administrative control of the Sec- 
retary of War, but is not a part of the Executive Depart- 
ment called the War Department, located at the seat of 
government, and its support is specifically appropriated 
for. A like condition exists as to the postal service, as 
distinguished from the Post-Office Department here at the 
seat of government.” 

Prior to the transfer of the forest reserves from the In- 
terior Department to the Department of Agriculture, made 
by the act of February 1, 1905 (33 Stat. 628), there existed 
in the latter Department a Bureau of Forestry. This was 
originally styled the Division of Forestry, but was later 
reorganized into the Bureau of Forestry, the appropriation 
act of March 2, 1901 (31 Stat. 922, 929), being the first to 
recognize such reorganization. By the appropriation act 
of June 3, 1902 (32 Stat. 286, 303), it was provided “ that 
all existing statutes relating to the * * * Division of 
Forestry, reorganized into the Bureau of Forestry * * * 
shall remain in effect as applying to the respective bureaus 
into which the divisions named have been reorganized.” 
That act made certain appropriations for the Bureau of 
Forestry, providing for “ one forester, who shall be Chief 
of Bureau,” and for assistant foresters, field assistants, col- 
laborators, a photographer, and clerks. It also provided 
for experiments, investigations, reports, etc., upon the sub- 
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ject of forestry, and for the employment of local and special 
agents, clerks, assistants, and other labor required in prac- 
tical forestry, and in conducting experiments in the city of 
Washington or elsewhere, etc. (32 Stat. 295.) 

Similar provisions were made in the subsequent appro- 
priation acts for the Department of Agriculture down to 
the time of the transfer of the forest reserves from the 
Interior Department to the Department of Agriculture (32 
Stat. 1156; 338 Stat. 286). The act of February 1, 1905 
(33 Stat. 628), which made the transfer, is entitled “An act 
providing for the transfer of the forest reserves from the 
Department of the Interior to the Department cf Agricul- 
ture.” It provided: 

“That the Secretary of the Department of Agriculture 
shall, from and after the passage of this act, execute or 
cause to be executed all laws affecting public lands hereto- 
fore or hereafter reserved under the provisions of section 
twenty-four of the act entitled ‘An act to repeal the timber- 
culture laws, and for other purposes,’ approved March - 
third, eighteen hundred and ninety-one, and acts supple- 
mental to and amendatory thereof, after such lands have 
been so reserved, excepting such laws as affect the survey- 
ing, prospecting, locating, appropriating, entering, relin- 
quishing, reconveying, certifying, or patenting of any of 
such lands. 

# ” x # * x * 

“Sec. 5. That all money received from the sale of any 
products or the use of any land or resources of said forest 
reserves shall be covered into the Treasury of the United 
States, and for a period of five years from the passage of 
this act shall constitute a special fund available, until ex- 
pended, as the Secretary of Agriculture may direct, for the 
protection, administration, improvement, and extension of 
Federal forest reserves.” 

The next appropriation act for the Department of Agri- 
culture following this transfer was that of March 3, 1905 
(33 Stat. 872). It contained lke provisions for salaries 
and expenses of what is stvled in that act the “ Forest 
Service ” to those contained in the acts above referred to 
for the Bureau of Forestry, including appropriations for 
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“one Forester, who shall be Chief of Bureau,” “ one chief, 
division of records,” clerks, draftsmen, photographers, mes- 
sengers, and laborers, as well as an appropriation for the 
employment of local and special fiscal and other agents, 
clerks, assistants, and other labor required in_ practical 
forestry, in the administration of forest reserves, and in 
conducting experiments and investigations in the city of 
Washington and elsewhere. In addition, the appropriation 
made for general expenses of the Forest Service covered 
“all expenses necessary to protect, administer, improve, 
and extend the national forest reserves.” The subsequent 
appropriation acts for the Department of Agriculture 
contain like provisions with respect to the Forest Service. 

It thus appears that the only change made by Congress 
in respect to the forestry branch of the Agricultural De- 
partment by reason of the transfer of the administration 
and protection of the forest reserves from the Interior 
Department to the Agricultural Department, aside from a 
very large increase in the amounts appropriated for salaries 
and expenses, was the designation of such branch as the 
Forest Service instead of the Bureau of Forestry in the 
uppropriation acts, such acts still providing, however, that 
the forester should be ‘* chief of bureau.” 

I am unable to perceive from this legislation any inten- 
tion on the part of Congress to change what was an ac- 
knowledged bureau and part of the Department of Agri- 
culture into an office distinct and independent of that De- 
partment. It is true the transfer of the forest reserves to 
the Agricultural Department greatly increased the work 
of the Forestry Bureau of that Department, and imposed 
upon it an extensive field service, and also necessitated an 
increase in its local force; but the legislation referred to 
indicates that such local force at least was to be regarded 
as still constituting a bureau of the Department, with the 
forester as its chief. 

In this connection it is significant to observe that the 
appropriation act of March 3, 1905, and all subsequent 
appropriation acts in relation to the Forest Service, con- 
tained a provision that “ the employees of the Forest Serv- 
ice outside of the city of Washington may, in the discretion 
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of the Secretary of Agriculture, without additional ex- 
pense to the Government, be granted leave of absence not 
to exceed fifteen days in any one year.” A like provision 
was contained in the prior appropriation acts relative to 
the employees of the Bureau of Forestry outside of the 
city of Washington. This provision evidently contemplates 
that the provisions of section 7 of the act of March 15, 
1898 (30 Stat. 316), relating to hours of labor in the Ex- 
ecutive Departments, and which authorized the head of any 
Department to grant thirty days’ annual leave, with pay, 
In any one year to each clerk or employee, should apply to 
employees of the Forest Service in the city of Washington ; 
in other words, that the Forest Service in Washington, at 
least, was in an Executive Department within the meaning 
of that statute, otherwise the clerks and employees here 
would not be entitled to its benefit. To hold that the 
Forest Service in Washington was not in the Department of 
Agriculture in the narrower sense of that term might, 
therefore, work an untoward result to the clerks and em- 
ployees of such service at Washington. I am aware that 
Attorney-General Griggs, in 22 Op. 77, held that the 
statute of 1898, relating to leaves of absence, applied to 
clerks and employees of an Executive Department outside 
of the city of Washington, referring specifically to em- 
ployees of the customs service, and therefore it may be 
said that the provisions as to fifteen days’ leave for em- 
ployees of the Forest Service outside of this city was in the 
nature of a restriction, although it 1s not so worded as to 
suggest that idea. Attorney-General Harmon, however, 
had previously held that the similar statute of 1893 ap- 
plied only to clerks and emplovees of the Executive De- 
partments in Washington, in view of the settled executive 
and legislative construction of the act of 1883 on the same 
subject. (21 Op. 338.) In any event, it will be observed 
that the Forest Service must be held to be zm an Executive 
Department in order to entitle the clerks and employees 
thereof to the benefit of the leave of absence statute, the 
language of which, in this respect, 1s lke that as to the 
transfer of clerks and employees from one Executive De- 
partment to another. 
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As above stated, the president of the Civil Service Com- 
mission, in his letter of May 10, 1909, said: 

“ Positions in the Forest Service at Washington have 
always been treated and regarded as in the Department 
proper and they have also been treated as within the 
apportioned service.” 

In my opinion, therefore, confining myself to the question 
presented, classified employees on the rolls of the Forest 
Service in Washington are required by the terms of sec- 
tion 5 of the act of June 22, 1906, to serve three years before 
their transfer to other Departments is permissible, unless 
they fall within the familiar rule, to which you call atten- 
tion, that “a thing may be within the letter of the statute 
and yet not within the statute, because not within its spirit, 
nor within the intention of its makers.” (Church of the 
Holy Trinity v. United States, 143 U.S. 459.) 

This suggestion, I presume, is based upon the fact, re- 
ferred to by Mr. Bonaparte in his opinion of May 17, 1907 
(26 Op. 256), that it appeared from the statement of the 
chairman of the committee in charge of the bill which 
became the act of June 22, 1906, that section 5 was inserted 
for the purpose of preventing the Executive Departments 
from competing against each other by offering to clerks an 
increase of wages to come from one Department to another, 
while the transfers you have in view are, I understand, 
necessarv in order to prevent certain clerks and employees 
from being dropped from the service entirely because of 
lack of employment for them in the Forest Service at 
Washington. 

In my judgment the principle of statutory construction 
referred to and applied in the Holy Trinity Church case 
has no application to the present case. which. I think. is 
governed by the equally well-established principle that 
where the language of the statute is plain and unambiguous 
there is no room for construction. (United States v. Wilt- 
berger, 5 Wheat. 96: Swarts v. Siegel (C. C. A.), 117 Fed. 
18-19.) In the Holy Trinity Church case the language of 
the statute under consideration, the alien contract labor 
law, was susceptible of construction. It applied to persons 
coming into this country under contract to perform labor 
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or service of any kind. Had it absolutely prohibited any 
alien from coming into the United States it would have 
been parallel to the present statute. As the act in question 
says no transfer shall be made within three years, there is 
nothing to construe. 

Moreover, applying the principle of the Holy Trinity 
Church case to its utmost possible extent, there is nothing 
in the circumstances attending the enactment of the present 
statute which justifies the assumption that it was not 1n- 
tended to cover a transfer from one Executive Department 
to another for any other cause than the one above referred to. 

The language of the statute 1s broader than what is sup- 
posed to have been the specific reason for its enactment, and 
must be given its legitimate effect in the absence of any 
clear and persuasive evidence of a different intention on the 
part of Congress. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF AGRICULTURE. 


NIAGARA FALLS COMMITTEE OF LANDSCAPE ARCHI- 
TECTS—AUTHORIZATION—COMPENSATION. 


The Secretary of War had ample authority under the act of June 
29, 1906 (34 Stat. 626), to appoint the so-called ‘“ Niagara Falls 
Committee of Landscape Architects,” and the appropriation made 
by that act may be used in payment of compensation and expenses 
of that committee until June 29, 1909, when the act expires by 
its own limitation. 

Congress did not intend by the provisions of section 9 of the act 
of March 4, 1909 (35 Stat. 945, 1027), which prohibits the pay- 
ment of compensation or expenses of commissions, etc., unless 
the creation of the same shall have been authorized by law, to 
require a specific authorization by a law of the United States, 
but that it should be sufficient if their appointment were author- 
ized in a general way by law. 

Public officers have not only the power expressly conferred upon 
them by law, but also, by necessary implication, such powers as 
are requisite to enable them to discharge the duties devolved 
upon them. 

DEPARTMENT OF JUSTICE, 
| June 26, 1909. 
Sm: Under date of the 13th ultimo you request my opin- 
ion as to your authority to create or continue in existence 
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an existing committee known as the “ Niagara Falls Com- 
mittee of Landscape Architects,” in view of the following 
provision of the sundry civil appropriation act of March 
4, 1909 (35 Stat. 945, 1027): 

“Sec. 9. That hereafter no part of the public moneys, 
or of any appropriation heretofore or hereafter made by 
Congress, shall be used for the payment of compensation or 
expenses of any commission, council, board, or other simi- 
lar body, or any members thereof, or for expenses in con- 
nection with any work or the results of any work or action 
of any commission, council, board, or other similar body, 
unless the creation of the same shall be or shall have been 
authorized by law; nor shall there be employed by detail, 
hereafter or heretofore made, or otherwise personal serv- 
ices from any Executive Department or other Govern- 
ment establishment in connection with any such commis- 
sion, council, board, or other similar body.” 

The act of June 29, 1906, entitled “An act for the con- 
trol and regulation of the waters of Niagara River, for 
the preservation of Niagara Falls, and for other pur- 
poses,” imposed upon the Secretary of War certain duties 
in respect to the use of the waters of the Niagara’ River 
for power purposes. Section 2 of that act contains this 
proviso: 

«* * * Provided, That the said Secretary, subject to 
the provisions of section five of this act, under the limita- 
tions relating to time above set forth is hereby authorized 
to grant revocable permits, from time to time, to such indi- 
viduals, companies, or corporations, or their assigns, for the 
diversion of additional amounts of water from the said 
river or its tributaries to such amount, if any, as, in connec- 
tion with the amount diverted on the Canadian side, shall 
not injure or interfere with the navigable capacity of said 
river, or of its integrity and proper volume as a boundary 
stream, or the scenic grandeur of Niagara Falls; * * *” 

Section 5 of that act provides that the provisions thereof 
shall remain in force for three years from and after the 
date of its passage. 
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Section 6 provides: 

“That for accomplishing the purposes detailed in this 
act the sum of fifty thousand dollars, or so much thereof as 
may be necessary, is heréby appropriated from any moneys 
in the Treasury not otherwise appropriated.” 

Referring to the provision of section 2 above quoted, you 
say: 

“ It will be noted that the enactment above cited charges 
the Secretary of War with the performance of a new and 
peculiar duty; new in the sense that it contains the first 
attempt at legislative conservation of the scenic aspects of 
Niagara Falls, as distinguished from its character as a 
part of the navigable and boundary waters of the United 
States; peculiar in that there were no officers of the De- 
partment who, unaided, were able to advise the Secretary of 
War as to what steps were necessary to be taken with a 
view to prevent impairment of the scenic grandeur of the 
Falls in the execution of the duty with which he is expressly 
charged in the statute. 

“The Secretary of War has been called upon, from time 
to time, to perform duties involving a knowledge of the 
several branches of civil and mechanical engineering, and 
other duties with which he has been charged by Congress 
lave involved more or less knowledge of art, especially in 
the forms of sculpture and architecture. In such cases it 
has been the practice of the Department, if the matters lay 
outside the professional attainments of the officers of the 
several staff departments whose duty it is to assist. the Sec- 
retary of War in that regard, to obtain the necessary ex- 
pert advice and assistance in the operation of contractual 
undertakings. Such a course was resorted to in this in- 
stance, and the services of Messrs. Charles F. McKim, 
Frank D. Millet, and F’. L. Olmsted were secured, who, for 
the purpose above specified, were constituted a committee 
which was to be known as the ‘ Niagara Falls Committee 
of Landscape Architects.’ With a view to obtain an ex- 
pression of the views of the experts above named in respect 
to such aspects of the case as to which there was unanimity 
of view among them, they were directed to submit a joint 
report containing such opinions as were jointly shared by 
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the several members of the committee. The action of the 
Secretary of War in furtherance of the act of legislation 
above cited was embodied in the following minute of in- 
structions bearing date January 18, 1907: 

“*As the object of the act 1s to preserve the scenic beauty 
of Niagara Falls, I conceive it to be within my power to 
impose conditions upon the granting of these permits, com- 
phance with which will remedy the unsightly appearance 
that is given the American side of the canyon just below 
the Falls on the American side where the tunnel of the 
Niagara Falls Power Company discharges and where the 
works of the Hydraulic Company are placed. * * * 
I shall appoint a committee consisting of Charles F. Mce- 
Kim, Frank D. Millet, and F. L. Olmsted to advise me what 
changes, at ai expense not out of proportion to the extent 
of the investment, can be made which will put the side 
of the canyon at this point, from bottom to top, in natural 
harmony with the Falls and other surroundings, and will 
conceal as far as possible the raw commercial aspect that 
now offends the eve. This consideration has been kept in 
view in the construction of works on the Canadian side 
and in the buildings at the Niagara Falls Power Company 
above the Falls. There 1s no reason why similar care 
should not be enforced here.’ 

“ The expert assistance so rendered consisted in the prep- 
aration and formulation of conditions to be attached to 
the permits issued in the operation of the statute authoriz- 
ing the diversion of water from the Niagara River above 
the Falls. 

“Tt is sufficient to say, as to this aspect of the case, that 
a number of reports were received from the experts above 
named upon which action, in the way of execution, was 
taken by the Secretary of War. For some months no de- 
mands have been made upon the committee for further ex- 
pert service, and vouchers looking to their compensation 
for expenses, etc., are now in course in preparation with 
a view to their payment.” 

Under the circumstances stated, and in view of the duty 
imposed upon vou in issuing permits under the act of June 
29, 1906, to avoid injuring the scenic grandeur of Niagara 
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Falls, I think there can be no question as to your authority 
to employ the services of the gentlemen referred to, and to 
designate them as a committee for purposes of convenience 
or administration. 

It is well settled that public officers have not only the 
power expressly conferred upon them by law, but also pos- 
sess, by necessary implication, such powers as are requisite 
to enable them to discharge the duties devolved upon them. 
(238 A. & E. Ency. Law, 2d ed. 364, 365, and authorities 
cited.) | 

It is also the rule that a power given to an agent carries 
with it the authority to do whatever is usual and necessary 
to carry it intoeffect. (Le Roy v. Beard, 8 How. 451, 468.) 

Referring to the provision of the Constitution giving 
Congress power to make all laws which shall be necessary 
and proper for carrying into execution the powers granted, 
etc., Judge Story says (2 Story on Const. sec. 1287) : 

“Tt is only declaratory of a truth, which would have 
resulted by necessity and unavoidable implication from the 
very act of establishing the National Government, and vest- 
ing it with certain powers. What is a power, but the 
ability or faculty of doing a thing? What is the ability 
to do a thing, but the power of employing the means neces- 
sary to its execution? * * * In truth, the constitu- 
tional operation of the Government would be precisely the 
same, if the clause were obliterated, as if it were repeated 
in every article.” 

In construing the act of March 9, 1898, which appropri- 
ated $50,000,000 for the national defense, to be expended at 
the discretion of the President, and under which a retired 
officer of the Navy was employed as a meteorologist, the 
Court of Claims said (Hayden v. The United States, 38 Ct. 
Cl. 39, 51): 

“Taking into consideration the general purpose for 
which the law was enacted, the terms of the statute in the 
grant of power to the President, and the necessity of the 
exercise of the largest discretion by the President, the court 
decides that the employment of the claimant, with a salary 
at the rate of $2,000 per annum, came within the purview of 
the law and the discretion of the President, * * * .” 
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There would seem to be no doubt, in view of the prin- 
ciples and authorities referred to, that the appointment of 
the committee in question was authorized by law, and there 
is nothing in the legislative history of section 9 of the act 
of March 4, 1909, which militates against this view. It 
appears that that section, as first offered in the House in 
the form of an amendment and separate section to the 
sundry civil bill, forbade the use of the public money or of 
any appropriation made by Congress for the payment of 
the compensation or expenses of any commission, etc., 
“unless the creation of the same shall have been author- 
ized by Congress.” Mr. Tawney, who offered this pro- 
vision, subsequently, on the floor of the House, changed 
the language quoted so as to make it read “unless the 
creation of the same shall have been zn specific terms au- 
thorized by Congress; ” but later withdrew the words “ in 
specific terms.” Being asked as to what he meant by the 
words “ be authorized by Congress,” Mr. Tawney said that 
ie meant “ authorized by law.” His attention being called 
to the “great difference between the two ”—that “one 
might mean a statute and the other a resolution of the two 
Houses of Congress ”—he modified the provision so that it 
should read “authorized by law,” which is the form in 
which it finally passed. (Cong. Rec., vol. 43, pp. 3118, 
3119.) 

If anything may properly be inferred from these in- 
cidents in the history of this provision, it is that Congress 
d:d not intend to require that the creation of the com- 
missions, etc., mentioned should be specifically authorized 
by a law of the United States, but that it would be suffi- 
cient 1f their appointment were authorized in a general 
way by law. In the present case the act of June 29, 1906, 
affords ample authority for the appointment of the so- 
called “ Niagara Falls Committee of Landscape Archi- 
tects.” 

You also ask to be advised whether the appropriation 
carried by the act “ may be continued to be used until June 
29, 1909, when the act expires by its own limitation.” 

In view of the provision of section 5 of the act as to its 
duration, I think there can be no doubt that this question 
should be answered in the affirmative. To limit the appro- 








438 Niagara Falls Committee of Landscape Architects. 


priation made by section 6 to a shorter period would be 
to defeat the expressed intention of Congress as to the 
duration of the act, as without the appropriation the act 
could not be effectively administered. 
Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF W£AR. 


NIAGARA FALLS COMMITTEE OF LANDSCAPE ARCHI- 
TECTS—DURATION OF EMPLOYMENT. 


The President has no authority to continue the Niagara Falls Com- 
mittee of Landscape Architects beyond June 29, 1909. 


DEPARTMENT OF JUSTICE, 
June 30, 1909. 

Sir: I have your letter of the 26th instant, referring to 
the opinion rendered by me on that date as to the status 
of the “ Niagara Falls Committee of Landscape Archi- 
tects,” and asking to be advised whether, in view of sec- 
tion 5 of the act of June 29, 1906 (84 Stat. 626, 628), the 
President has authority to continue this committee beyond 
June 29, 1909. 

In the opinion referred to it was held that the appoint- 
ment of such committee was authorized by law within the 
meaning of section 9 of the sundry civil appropriation act 
of March 4, 1909 (35 Stat. 945, 1027), in view of the duty 
imposed upon you by the act of June 29, 1906, to preserve 
the scenic grandeur of Niagara Falls in issuing permits 
thereunder for the use of the waters of Niagara River for 
power purposes, as authorized by section 2 of that act. © 

Section 5 of the latter act provides (34 Stat. 628): 

“That the provisions of this act shall remain in force 
for three years from and after date of its passage, at the 
expiration of which time all permits granted hereunder 
by the Secretary of War shall terminate unless sooner re- 
voked, and the Secretary of War is hereby authorized to 
revoke any or all permits granted by him by authority of 
this act, and nothing herein contained shall be held to con- 
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firm, establish, or confer any rights heretofore claimed or 
exercised in the diversion of water or the transmission of 
power.” 

So far as the appointment of the committee referred to is 
dependent on the provisions of this act authorizing you to 
issue permits for the use of the waters of the Niagara River 
for power purposes, it is clear that authority therefor will 
cease with the expiration of the three-year period fixed by 
section 5. 

The only other provision of law bearing on this subject 
of which I am advised is that contained in section 4 of 
the act of June 29, 1906, which provides: 

“That the President of the United States is respectfully 
requested to open negotiations with the Government of 
Great Britain for the purpose of effectually providing, by 
sultable treaty with said Government, for such regulation 
and control of the waters of Niagara River and its tribu- 
taries as will preserve the scenic grandeur of Niagara Falls 
and of the rapids in said river.” 

In compliance with the request contained in this section, 
I am advised that the President has heretofore entered into 
negotiations with the Government of Grreat Britain for the 
purpose of accomplishing the objects referred to therein. 
This provision, however. is simply a recognition of the 
power of the President to negotiate a treaty “ for such regu- 
lation and control of the waters of Niagara River and its 
tributaries as will preserve the scenic grandeur of Niagara 
I’alls and of the rapids in said river.” In the absence. 
however, of an actual treaty authorizing such action, or of 
an act of Congress to that effect, I am unable to perceive 
any authority in the President to appoint a committee of 
the character of the “ Niagara Falls Committee of Land- 
scape Architects.” 

I am constrained therefore to say that the President has 
no authority to continue the committee referred to bevond 
June 29, 1909. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SEcRETARY OF War. 
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CUSTOMS LAW—OPIUM TRANSFERRED FROM ONE VESSEL 
TO ANOTHER IN A PORT OF THE UNITED STATES. 


Smoking opium may be brought into a port of the United States 
from a foreign country on one vessel and lawfully transferred 
to another vessel for immediate transportation to a foreign des- 
tination. 

Opium could not, under the laws existing at the time of the pas- 
sage of the act of February 9, 1909 (35 Stat. 614), be brought into 
a port of this country from a foreign country and exported from 
the same port on another vessel without being subject to duty. 

Since the act of February 9, 1909, which prohibits absolutely the 
importation of opium in any form, smoking opium is not subject 
to duty, and can not under any circumstances be entered and 
bonded for warehousing; and the law which made the bringing 
of opium into a port an importation for such purposes, is, as to 
smoking opium, repealed. ; 

The entering of merchandise for immediate exportation and without 
any intent that it shall enter into the commerce of a country, is 
not an importation. 


DEPARTMENT OF JUSTICE, 
July 1, 1909. 


Sir: I have the honor to acknowledge receipt of your 


communication of June 22, 1909, wherein you state that 


application has been made by the trans-Pacific steamship 
companies at San Francisco for permission to enter smok- 
ing opium for warehouse and immediate exportation by 
sea, and ask my opinion as to whether or not such applica- 
tion can be complied with. 

As I understand the facts, a concrete case presenting the 
question for determination would be as follows: A vessel 
entering the port at San Francisco has on board a package 
of smoking opium shipped from a foreign country. It is 
shown by the manifest, bill of lading, invoice, or other 
document that the ultimate destination of this package is 
another foreign country, it being the intention of the ship- 
pers that the package be brought into port at San Fran- 
cisco and there transferred to another vessel, and by it 
borne to its foreign destination ; and the question is whether 
or not, under the custom and criminal laws of the United 
States, such transfer can be allowed in said port. 

I will first consider what bearing the revenue laws had 
upon the question presented, independently of the act of 
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February 9, 1909, which prohibits the importation of smok- 
ing opium into the United States, and will then consider 
what, if any, effect the passage of that act had upon the 
then existing status of the law. 

By the first section of the tariff act of July 24, 1897 (30 
Stat. 151), it 1s provided— 

“That on and after the passage of this act, unless other- 
wise specially provided for in this act, there shall be levied, 
collected, and paid upon articles imported from foreign 
countries, and mentioned in the schedules herein contained 
the rates of duty which are, by the schedules and para- 
graphs, respectively prescribed, namely: 
and then follow the various schedules of dutiable goods. 

To determine when a dutiable article is to be considered 
as imported from a foreign country and is subject to the 
payment of the tax thereon requires a careful considera- 
tion of the various statutes enacted to enforce the tariff 
laws. The following sections of the Revised Statutes have 
a special bearing upon the question in hand: 

Section 2962: 

‘Any merchandise subject to duty * * * which shall 
have been duly entered and bonded for warehousing. 1n con- 
formity with existing laws, may be deposited * * * in 
any public warehouse * * * or in the private ware- 
house of the importer, etc.” 

Section 2971: 

All merchandise which may be deposited in public store 
or bonded warehouse may be withdrawn by the owner for 
exportation to foreign countries; or may be transshipped 
to any port of the Pacific or western coast of the United 
States at any time before the expiration of three years from 
the date of original importation.” 

Section 2977: 

“ Merchandise upon which duties have been paid may 
remain in warehouse in custody of the officers of the cus- 
toms at the expense and risk of the owners of such merchan- 
dise, and if exported directly from such custody to a for- 
eign country within three years, shall be entitled to return 
duties. But proper evidence of such merchandise having 
been landed abroad shall be furnished to the collector 
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by the importer, and one per centum of the duties shall be 
retained by the Government.” 

Section 2979: 

‘* If the owner, importer, consignee, or agent of any mer- 
chandise on which duties have not been paid shall give to 
the collector satisfactory security that the merchandise 
shall be landed out of the jurisdiction of the United States, 
in the manner required by the laws relating to exportations 
for the benefit of drawback, the collector and naval officer. 
if any, on an entry to reexport the same, shall, upon pay- 
ment of the appropriate expenses, permit. the merchandise, 
under the inspection of the proper officers, to be shipped 
without the payment of any duties thereon.” 

These sections provide generally that dutiable articles 
of merchandise brought from a foreign country into a port 
of the United States and entered and bonded for warehous- 
ing may, at any time within three vears, be withdrawn 
from the warehouse and exported without the payment of 
any duties, or if the duties have been paid, that 99 per cent 
of the same shall be refunded. In such case the merchan- 
dise not having entered into the commerce of the country. 
it is not within the meaning of the customs laws to be re- 
garded as an importation. 

An important question is what dutiable goods entering 
a port from a foreign country shall be “* entered and bonded 
for warehousing,” because it 1s to such merchandise and 
such only that the foregoing statutes apply. I have been 
unable to find any statute which directly answers this ques- 
tion; but from a consideration of the various statutes relat- 
ing thereto, it is apparent that all dutiable goods entering 
a port from a foreign country must be so entered and 
bonded, except such as are excepted by special statutory 
provisions, and the following statutes indicate the circum- 
stances under which such merchandise need not be entered 
and bonded for warehousing: 

By section 2776, Revised Statutes, it 1s provided that— 

“Any vessel may proceed with any merchandise brought 
in her, and, in the manifest delivered to the collector of the 
customs, reported as destined for any foreign port, from 
the district within which such vessel shall first arrive to 
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such foreign port without paying or securing the payment 
of any duties upon such merchandise as shall be actually 
reexported in the vessel * * *,” 

Provided the manifest shall be delivered to the collector 
within forty-eight hours after the arrival of the vessel and 
proper bond be executed. 

By section 3005, as amended by the act of May 21, 1900 
(31 Stat. 181), it 1s provided that— 

“All merchandise arriving at any port of the United 
States destined for any foreign country may be entered at 
the custom-house, and conveyed, in transit, through the ter- 
ritory of the United States, without the pavment of duties. 
under such regulations as to examination and transporta- 
tion as the Secretary of the Treasury may prescribe.” 

It is clear that in neither of the instances mentioned in 
these statutes, to wit, where the merchandise is brought into 
and taken out of port on the same vessel. or where it is to 
be transported to a foreign country through the territory of 
the United States, is the merchandise to be considered as an 
importation, or to be entered and bonded for warehousing. 
provided the conditions prescribed by the statutes and 
the regulations of the Treasury Department be complied 
with. 

The specific facts, however, here presented, to wit: where 
the merchandise is brought into port in one vessel for the 
purpose of exportation from the same port in another ves- 
sel, is not met by either of these sections; and since such a 
case is not excluded, then all dutiable merchandise entering 
a port from a foreign country. intended for exportation én 
another vessel, must be entered and bonded for warehous- 
ing; but such warehousing may be constructive, as is pro- 
vided for by the Customs Regulations, articles 240-247, and 
not actual. 

As shown by sections 2962, 2971, and 2977, Revised Stat- 
utes, which are above quoted. this would ordinarily make 
no difference, as such merchandise could be at any time 
within three vears withdrawn for exportation without the 
payment of duties. But with reference to opium the dif- 
ference was very material: for by paragraph 43 of the 
tariff act of 1897, after fixing the duties upon opium in its 
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various forms and the preparations therefrom, it was pro- 
vided that— 

“ Opium prepared for smoking and other preparations 
of opium deposited in bonded warehouses shall not be re- 
moved therefrom without payment of duties, and such 
duties shall not be refunded.” 

Nothing could be more clearly expressed than the pur- 
pose that when opium should enter a port of the United 
States from a foreign country in such manner as to require 
that it be entered and bonded for warehousing, though it 
were intended for exportation and not to become a part of 
the commerce of the country, the duties fixed by law should 
be collected thereon and should not be refunded. In other 
words, that the bringing of opium into port under such cir- 
cumstances should be regarded as an importation thereof 
within the meaning of this paragraph of the tariff law. 
While this is a discrimination against opium, yet it is one 
that is clearly and unmistakably expressed in the tariff act, 
and to hold that it has no application to any opium which 
is intended for exportation would be to practically repeal 
by construction this positive provision of said paragraph 43. 

I am aware that the circuit court for the northern district 
of California in J/cLean v. Hagler (31 Fed. 602) reached 
an opposite conclusion on a like state of facts; but it ap- 
pears to me that the sections of the Revised Statutes cited 
by the court in that case in support of its opinion, clearly 
indicate the contrary view. For instance, the court cited 
section 2776, Revised Statutes, which permits merchandise 
to be exported without the payment or securing the pay- 
ment of duties, on the same vessel upon which it is brought 
into port, overlooking the logical conclusion that without 
this statute such merchandise would have to be entered 
and bonded though going out on the same vessel, and that 
inasmuch as the statute is specifically restricted in its terms, 
it can not be extended to conditions outside those restric- 
tions. | 

Again, the court cited as exactly covering the precise 
case, section 2979, Revised Statutes, which provides that 
upon the execution of a proper bond conditioned that the 
merchandise shall be landed out of the jurisdiction of the 
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United States, it may be withdrawn and exported without 
the payment of duties, ignoring the fact that this is a gen- 
eral statute antedating the tariff act then before the court, 
and that said act contained this specific provision relating 
to opium, which necessarily excluded that character of 
merchandise from the terms of the general statute. 

I am of the opinion, therefore, that under the revenue 
laws existing when the act of February 9, 1909 (35 Stat. 
614), was passed opium could not be brought into port 
from a foreign country and thence exported from the same 
port on another vessel without being subject to the pay- 
ment of duties thereon. 

The next inquiry, therefore, is whether or not the said 
act of February 9, 1909, changed the law in this respect. 
Section 1 of said act provides: 

“That after the first dav of April, nineteen hundred 
and nine, it shall be unlawful to import into the United 
States opium in any form or any preparation or derivative 
thereof,” 
except that all forms or derivatives other than smoking 
opium may be imported for medicinal purposes. 

Inasmuch, therefore, as the importation of smoking opium 
is by this statute absolutely prohibited, the necessary effect 
thereof was to repeal by implication all provisions of the 
tariff law relating thereto. If it can not be imported at all, 
certainly no revenue can be collected upon its importation. 
Moreover, that it was intended that no revenue should be 
derived therefrom, even when smuggled into the United 
States, is shown by that clause of the second section of said 
act, which provides that opium, when unlawfully im- 
ported, shall be forfeited, and when seized shall be de- 
stroyed and not sold, as would be necessary if it were 
subject to taxation. 

Consequently, since the passage of said act, smoking 
oplum is not subject to duty, and can not, under any cir- 
cumstances, be entered and bonded for warehousing, and the 
law which makes the mere bringing of opium into port an 
importation for such purposes, is, as to smoking opium, 
repealed. 
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As above shown, under the general customs laws, the en- 
tering of merchandise for immediate exportation and with- 
out any intent that it shall enter the commerce of the coun- 
try, 1s not an importation. This principle has likewise 
been often held by the courts, the following being some of 
the cases in which it may be found: 

Marriott v. Brune (9 How. 619, 621). 

Kidd v. Flagler (54 Fed. 367). 

The Mary (16 Fed Cases 932). 

United States v. Lyman (26 Fed. Cases 1024, 1028). 

Therefore, since smoking opium is no longer subject to 
the payment of duties, and as the bringing of opium into 
port by one vessel for immediate exportation by another is, 
since the repeal of the special statutory provision relating 
thereto, not an importation, its transfer from one vessel to 
another in port can, in my opinion, be lawfully made. 

Very respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE TREASURY. 


CIVIL SERVICE—NAVY-YARDS—MECHANICS, SKILLED 
LABORERS. 


Persons employed in navy-yards as skilled laborers or mechanics 
are not within the provisions of section 7 of the civil-service act 
(22 Stat. 403) which declares that no “ person merely employed 
as a laborer or workman” shall be required to be classified 
thereunder. 

Such mechanies have not been classified within the meaning of the 
civil-service act, but their classification may be ordered by the 
President by revoking or modifying the navy-yard regulations. 

When the meaning of a statute is doubtful or ambiguous, the prac- 
tical construction placed upon it by the Department of the Gov- 
ernment charged with its administration, if contemporaneous, uni- 
form, and long continued, although not deemed controlling on the 
courts, is to be treated with respect and will ordinarily be fol- 
lowed (26 Op. 403). 


DEPARTMENT OF JUSTICE, 
July 6, 1909. 
Sir: I have the honor to acknowledge the receipt of your 
letter of the 4th ultimo, enclosing a communication from the 
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Civil Service Commission, and in accordance with its re- 
quest, submitting for my opinion the following questions: 

‘“ (1) Whether mechanics at the navy-yards, as described 
in the inclosed letter of the Civil Service Commission on 
May 11, 1909, come within that clause in section 7 of the 
civil-service act which reads as follows: ‘Nor shall 
* * * any person merely employed us a laborer or work- 
man be required to be classified hereunder.’ 

‘* (2) Whether, if mechanics at navy-yards are not classi- 
fied, the President may direct their classification; and 

“(3) Whether the President may authorize the Civil Serv- 
ice Commission, in cooperation with the Navy Department, 
to enforce regulations prescribing competitive tests of fit- 
ness similar to the regulations now existing for the appoint- 
ment of mechanics in other branches of the classified 
service.” 

The mechanics in question are described by the Com- 
mission as “those who, being laborers. ply mechanical 
trades under the various designations that belong to the 
yards.” 

The civil-service act (22 Stat. 403), after providing for 
the Civil Service Commission, requiring competitive exani- 
nations of applicants for appointment in the public service, 
then classified or to be classified thereunder, in accordance 
with rules which the Commission is directed to assist the 
President in preparing, and directing selections from those 
applicants graded highest as the result of such examina- 
tions, contains this provision (section 7) : 

“But nothing herein contained shall be construed 
* * * to take from the President any authority not in- 
consistent with this act conferred by the seventeen hun- 
dred and fifty-third section of said statutes (Revised Stat- 
utes) nor shall any officer not in the executive branch of 
the Government, or any person merely employed as a 
laborer or workman, be required to be classified here- 
under.” 

Section 1753 of the Revised Statutes, above mentioned, 
is as follows: 

“The President is authorized to prescribe such regula- 
tions for the admission of persons into the civil service of 
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the United States as may best promote the efficiency 
thereof, and ascertain the fitness of each candidate in re- 
spect to age, health, character, knowledge, and ability for 
the branch of service into which he seeks to enter; and 
for this purpose he may employ suitable persons to con- 
duct such inquiries, and’ may prescribe their duties, and 
establish regulations for the conduct of persons who may 
recelve appointments in the civil service.” 

The civil service act also provided (section 6): 

“That from time to time * * * each of the heads 
of Departments * * * and each head of an office, shall, 
on the direction of the President, and for facilitating the 
execution of this act, respectively revise any then existing 
classification or arrangement of those in their respective 
Departments and offices, and shall, for the purposes of the 
examination herein provided for, include in one or more of 
such classes, so far as practicable, subordinate places, 
clerks, and officers in the public service pertaining to their 
respective Departments not before classified for exam1- 
nation.” 

The civil-service rules and amendments promulgated 
by the Presidents have invariably been accompanied by the | 
declaration that they were issued “in the exercise of power 
conferred by the Constitution, by section 1753, Revised 
Statutes, and by the civil-service act of January 16, 1883.” 
(S. Rep. 659, 55th Cong., 2d sess., p. 671.) 

Section 1 of Rule II, issued first, in substance, in the 
Rules of 1896, is as follows: 

“The classified service shall include all officers and em- 
ployees in the executive civil service of the United States, 
heretofore or hereafter appointed or employed, in positions 
now existing or hereafter to be created, of whatever func- 
tion or designation, whether compensated by a fixed salary 
or otherwise, except persons employed merely as laborers 
and persons whose appointments are subject to confirmation 
by the Senate.” 

In' an opinion of February 18 last, Attorney-General 
Bonaparte held (ante, pp. 185, 191) that: 

“The words ‘ persons employed merely as laborers’ in 
this rule must be understood as including all those covered 
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by the exception ‘ any person merely employed as a laborer 
or workman’ in section 7 of the civil-service act; and, un- 
derstanding it with this qualification, there would seem to 
be no doubt that all civilian employees at navy-vards whose 
duties are not those solely of a laborer, skilled or unskilled, 
or of a mechanic of any grade, are undoubtedly included 
within the classified service.” 

In another opinion, my predecessor, under date of March 
3, 1909 (ante, 217), says: 

“TI think it appropriate to add that full effect must be 
given to the word ‘ merely,’ as used in both the section of 
the law and the rule above mentioned. It is evidently con- 
templated in both cases that there may be laborers who 
discharge duties of a clerical, supervisory. custodial. or 
other character distinct from mere manual labor. When 
such conditions exist to any extent, without any regard to 
the proportion of their time required in the discharge of 
such duties, the law permits their classification and the rule 
classifies them.” 

An Executive order of November 2, 1896, carried into the 
Civil Service Rules as clause 2 of Rule XVI, directs that 
“the regulations of the Navy Department governing the 
employment of labor at navy-yards having been adopted 
by the Civil Service Commission as a regulation of the 
Commission July 29, 1896, under the authority conferred 
by clause 1, Rule I. of the Revised Civil Service Rules of 
May 6, 1896,” which authorizes the Commission “ to pre- 
scribe regulations in pursuance of, and for the execution of, 
the provisions of these rules and of the civil-service act.” 
shall not be modified without the approval of the Civil 
Service Commission. (15th Rept. Civ. S. Comm.. p. 69.) 

By these regulations of the Navy Department. above 
mentioned, as revised April 11, 1908, with the approval of 
the Commission, known as Navy-Yard Order No. 238. the 
employment of laborers and mechanics at each of the navy- 
yards and stations is committed to a board of labor employ- 
ment, consisting of three commissioned officers on duty at 
the yard or station, such board to be responsible for the 
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“proper, effective, and impartial enforcement” of the 
regulations. 

These regulations divide the force thus employed as 
tollows: 

“ Schedule A.—Unskilled labor. 

“ Schedule B.—Skilled labor. 

“ Schedule C.—Foremen, quartermen in charge, and other 
men in charge. 

“ Schedule D.—Special employments.” 

Under Schedule A are mentioned such employees as boys, 
helpers, hod carriers, janitors, common laborers, ship keep- 
ers, stable keepers, and teamsters. Schedule B refers to 
anchor makers, blacksmiths, block makers, boat builders, 
boiler makers, cabinetmakers, carpenters, carvers, coopers, 
coppersmiths, divers, drillers, electroplaters, engine tenders, 
galvanizers, gas fitters, horseshoers, machinists, masons, 
electrical mechanics, millwrights, molders, painters, plas- 
terers, and plumbers. 

These regulations establish a system of registration and 
provide that selections for employment shall be made in 
the order of registration, with preferences on account of 
previous military or naval service. 

From an examination of the inclosures of your letter, 
it appears that the Navy Department and the Civil Serv- 
-ice Commission have been considering a revision of these 
regulations, and that, at the request of the Commission, a 
committee was appointed by the Secretary of the Navy to 
confer with representatives of the Commission for that 
purpose. 

No doubt seems to have arisen that persons employed 
only as unskilled manual laborers are covered by the words 
“any person merely employed as a laborer or workman,” 
in section 7 of the civil service act, and are not “ required to 
be classified ” thereunder, or that, by section 1 of civil 
service Rule II, excepting ‘“ persons employed merely as 
laborers,” they are excepted from the classified service. 

It appears, however, that the committee representing the 
Navy Department have asked for further and more explicit 
instructions before proceeding with the proposed revision 
of Order No. 23; that the Acting Secretary of the Navy 
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suggests the above-mentioned opinions of the Attorney- 
General should not be * construed as establishing that, in 
his judgment, laborers, skilled or unskilled, or mechanics 
in navy-yards, are in the competitive classified service,” 
and that the Civil Service Commission insists that in ex- 
cepting “ any person merely employed as a laborer or work- 
man,” the civil service act did not exclude “ that large class 
of Government employees consisting of skilled employees 
and artisans following different trades, whose degree of 
proficiency and knowledge it is of the highest importance 
to the Government to ascertain previous to employment.” 

This situation leads to your request for an expression of 
my views in the premises. 

It might be well to notice in the beginning, that while 
physical toil may be necessary to render an employee a 
laborer, the mere fact that he is engaged in physical toil 
certainly was not intended to be controlling in arriving at 
a determination of the question whether he is a laborer 
within the language of the statute, since the word is used 
there merely to designate an exception from Government 
employees who perform a great deal of work attended with 
more or less physical and muscular exertion and are, 
nevertheless, clearly within the terms of the act. 

The circuit court of appeals for the seventh circuit, in 
the case of United States v. Gay, 95 Fed. 226, 230, dealing 
with the question of the proper interpretation of the words 
‘labor or service of any kind ” in the alien contract labor 
law, declared the main purpose of the law to be to prevent 
contracts for “common, cheap, unskilled laborers,” and 
said (p. 230): 

“A silk draper or linen draper is not a common laborer. 
He may do work with his hands, as does a minister, a law- 
yer, or surgeon, but to designate him as a common manual 
laborer would be a misuse of the English language. The 
habit of working with the hands is not by any means the 
criterion. All men work with their hands. But in some 
occupations, like that of working with a spade or shovel 
and wheelbarrow. or as a common hand in a sawmill or 
in the lumber woods with a peavey or crosscut saw, the 
value of the labor consists principally in the physical 
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results accomplished. The surgeon also works with his 
hands, but the beneficial results in his case come more 
from the skilled labor of the mind, guided by large study 
and experience, in connection with that of the hand. A 
stenographer or typewriter works constantly with the 
hands, and yet the value of his work does not consist 
mainly in the manual labor done, and it would be a mis- 
use of terms to call him a laborer.” 

It will be remembered that in the case of the Church 
of the Holy Trinity v. United States, 148 U. 8. 457, the 
Supreme Court, considering the same statutory provision, 
found (p. 465) that: 

“The title of the act, the evil which was intended to be 
remedied, the circumstances surrounding the appeal to 
Congress, the reports of the committee of each House, all 
concur in affirming that the intent of Congress was simply 
to stay the influx of this cheap unskilled labor.” 

I am not unmindful that the court m that case did not 
have before it for determination any question which called 
for a decision that a mechanic was not comprehended by 
the term “ laborer.” The opinion deals only with the ques- 


tion whether professional services were intended to be | 


covered by the words “labor or services,” and Attorney- 
General Griggs afterwards held (23 Op. 381) that, not- 
withstanding the language used by the court as above 
quoted, the statute did apply to “skilled or unskilled 
manual laborers” and prohibited the importation of lace 
makers. 

In an opinion of the 2d ultimo (ante, 390), construing 
this statute and later acts, attention was called to the lan- 
guage of section 4, which speaks of “any alien laborer, 
mechanic, or artisan,” in such a way as to render it “ highly 
improbable that the other provisions of the act were in- 
tended to embrace contracts to perform labor or service of 
a different kind ” from that of manual labor, skilled or un- 
skilled, and the Secretary of Commerce and Labor was 
advised that an alien was not prohibited from entering the 
United States under contract of employment as superin- 
tendent of a lumber mill. 
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In reaching these conclusions, consideration was given 
to reports of committees and debates in Congress with 
reference to the act, as well as the intention of Congress, 
evidenced by the evil it attempted to remedy. Therefore, 
it may well be that similar language in another act, viewed 
in the light of such surrounding circumstances, should be 
given a different interpretation. 

Examining the civil service act in this manner it will be 
noticed; first, that its title is “An act to regulate and im- 
prove the civil service of the United States,” and that it 
deals with the “ public service” and the “ public service 
now classified or to be classified hereunder,” all of which 
are terms broad enough to include every function under the 
Government except military functions. 

Senator Cockrell, in the course of debate upon the bill, 
said (Cong. Rec., vol. 14, p. 505) : 

“As I understand the phrase ‘ civil service,’ it covers the 
whole administration of the Government of the United 
States and includes the appointment, compensation, and 
service of the civil officers and employees of the United 
States.” 

The debates in Congress and the report of the committee 
show that the main objects of Congress were to prevent the 
use of political influence in securing appointments to office 
and to secure more efficient employees by providing for ap- 
pointments only upon competitive examinations. In its re- 
port favoring the passage of the bill the Senate Committee 
on Civil Service and Retrenchment said (S. Rep. 576, 47th 
Cong., 1st sess.) : 

“The single, simple, fundamental, pivotal idea of the 
whole bill is, that whenever, hereafter, a new appointment 
or a promotion shall be made in the subordinate civil service 
in the departments or larger offices, such appointment or 
promotion shall be given to the man who 1s best fitted to 
discharge the duties of the position, and that such fitness 
shall be ascertained by open, fair, honest, impartial, com- 
petitive examination.” 

With such objects in view, no reason is suggested for ex- 
cepting mechanics and skilled workmen, many of whom 
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command as high compensation and perform duties as im- 
portant to the Government as those of others who are un- 
questionably covered by the act. 

It might be said that there is no indication here of an 
intention to use the word “ laborer ” with any other mean- 
ing than that ordinarily given it, and that it should be so 
construed unless a contrary intent is shown. Considering 
it in that light, we find that Webster defines laborer as 
‘“ one who labors in a toilsome occupation, a man who does 
work that requires little skill, as distinguished from an 
artisan.” Furthermore, it has been held that the word 
‘ laborers,” in a statute providing for a lien on the produc- 
tion of their labor, “ was intended to be understood accord- 
ing to its common acceptation as defined by Webster,” and 
as distinguished from mechanic or artisan used in other 
hen acts. (Dano v. Railroad Company, 27 Ark. 564; Tay- 
lor v. Hathaway, 29 Ark. 597; Guise v. Oliver, 51 Ark. 356.) 

The supreme court of Louisiana, in the case of State v. 
Judge, 108 La, 512, holds that the statutory exemption of 
“ laborers’ wages” from execution does not apply to the 
wages of an engineer, saying: 

‘““A mechanical engineer running a passenger train is one 
who possesses skill and expertness * * *, The skilled 
mechanic thoroughly versed in all the details and intricacies 
of his art is not to be compared with a laborer * * *, 
To illustrate, we will mention that his coal heaver who 
throws over the coal from the bin to the furnace is exempt, 
but not the mechanic, * * *. ‘He is an employee and 
not a mere laborer. He is not a mere laborer any more 
than the highly trained electrical engineer or any other 
trained tradesman who receives salary or wages.” 

It seems to me, therefore, that clearly the word “ laborer ” 
was not here intended to apply to skilled mechanics and 
artisans. 

The word “ workman,” however, in ordinary acceptation, 
is perhaps susceptible of a broader meaning. The Cen- 
tury Dictionary defines “ workman” as “a man who is 
employed in manual labor, whether skilled or unskilled; 
a worker; a toiler; specifically, an artificer, mechanic or 
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artisan; a handicraftsman.” Consequently, an interpreta- 
tion of the words “ laboror or workman,” were the ques- 
tion entirely ves integra, might present greater difficulty. 

I find, however, that, beginning with the civil-service 
rules promulgated by President Cleveland in 1896 (18th 
An. Rep. Civ. S. Comm., p. 269), all employees in the de- 
partments at Washington who may properly be called 
“ skilled laborers,” have been regarded as in the competi- 
tive ‘classified service. This is true of “ blacksmiths, car- 
penters, cabinetmakers, electricians, engineers, machinists, 
general mechanics, masons, millers, model repairers, paint- 
ers, plasterers, plumbers, sailmakers, sawyers, skilled labor- 
ers, steam fitters, stonecutters, tailors, teamsters, wheel- 
wrights, and other mechanical trades ” (Manual of Exam- 
inations, Civ. S. Comm., 1896, pp. 11, 44, and 45), excepting 
only “ mere unskilled laborers ” (15th Rep. Civ. S. Comm., 
p. 225). The same rule has been apphed to employees in 
the Ordnance Department at large, the Quartermaster’s 
Department at large, the Engineer Department at large, 
the Reclamation Service, and the Indian, Irrigation, and 
Allotment services. 

The language of Rule II, section 1, above quoted, which 
excepts persons “ employed merely as laborers,” instead of 
using the statutory phrase ‘“ merely emploved as a laborer 
or workman ” indicates the Executive construction of the 
statute. The Civil Service Commission, in a memorandum 
issued to the departments on June 30, 1896 (15th Rep. 
Civ. S. Comm., p. 270), said: 

“The phrase ‘ mere laborer or workman,’ as used in the 
civil-service law and rules, has already been practically de- 
fined by the various executive orders bringing into the 
classified service by designation almost every form of 
skilled labor and leaving nothing outside except the merest 
unskilled manual labor.” 

It is well settled that “ where the meaning of a statute is 
doubtful or ambiguous, the practical construction placed 
upon it by the Department of the Government charged with 
its administration, 1f contemporaneous, uniform, and long 
continued, although not deemed controlling on the courts, 
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is to be treated with respect and will ordinarily be fol- 
lowed.” (26 Op. 403, and cases cited.) 

District Judge Philips, in the case of Jn re Grubbs- Wiley 
Grocery Company, 96 Fed. 183, 184, dealing with that part 
of the bankruptcy act which accords preference to wages 
due to “ workmen, clerks, or servants,” said that— 

“ Ordinarily a workman is understood to be ‘one who 
labors; one who is employed to do business for another; a 
see one who is employed in labor.’ ” 

There are several instances in the statutes in which Con- 
gress has evidently attributed to the word “ workman” a 
meaning different from mechanic or artisan. Section 1668 
of the Revised Statutes attaches a penalty to enticing any 
“artificer or workman” employed in any arsenal or 
armory; section 3689 refers to the services of “ laborers, 
workmen, and mechanics” employed by the Government; 
section 3738 provides that eight hours shall constitute a 
day’s work for all “ laborers, workmen, and mechanics; ” 
section 4 of the alien contract-labor law, above mentioned 
(23 Stat. 332), prescribes a punishment for the master of 
any vessel who knowingly brings within the United States 
“any alien laborer, mechanic, or artisan;” and an act of 
August 1, 1892 (27 Stat. 340), limits the hours of daily 
service of “ laborers and mechanics ” employed upon public 
works, 

Moreover, the practical interpretation above mentioned 
was brought especially to the attention of Congress, and 
apparently met with acquiescence and approval. 

The Senate Committee on Civil Service and Retrench- 
ment, in pursuance of a resolution of the Senate directing 
them “to examine the operation of the law creating the 
Civil Service Commission and report whether the same 
should be continued, amended, or repealed,” reported on 
March 9, 1898, that they had “made thorough inquiry 
into the civil service of the Government ” and had “ held 
extensive hearings, during which the entire ground men- 
tioned in the resolution was covered.” (Sen. Rep. 659, 
55th Cong. 2d sess.) The committee in this report state 
(p. 1) that “comparatively few places above the grade 
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of laborers are not: now in the classified service,” and, fur- 
ther (p. 8), that— 

“In some Departments of the Government the commit- 
tee are of the opinion that unskilled labor has been classi- 
fied as skilled labor. If they are right in this opinion, 
these errors of classification should be corrected. for ¢¢ @s 
against the law to classify unskilled labor.” 

The conclusion reached by the committee (p. 7) 1s “ that 
no legislation is required in regard to the civil service.” 
and with appropriations annually since in support of the 
Civil Service Commission nothing further upon this point 
has been enacted. 

In my opinion, therefore, persons emploved in navy- 
yards as skilled laborers or mechanics are not excepted 
from the provisions of the civil-service act by the terms of 
section 7 thereof, and I answer your first question in the 
affirmative. 

As to your second question, the civil-service act, second 
paragraph, section 2 (22 Stat. 403). requires the civil- 
service rules to provide “for open, competitive examina- 
tions for testing the fitness of applicants for the public 
service now classified or to be classified hereunder.” and 
directs that “all the offices, places, and employment so ar- 
ranged or to be arranged im classes shall be filled by selec- 
tions according to grade from among those graded highest 
as the results of such competitive examinations.” These 
mechanics were not then classified, but the act. as above 
quoted, provides further (section 6)— 

“That from time totime * * * each of the heads of 
Departments * * * and each head of an office shall, 
on the direction of the President, and for facilitating the 
execution of this act, respectively revise any then existing 
classification or arrangement of those in their respective 
Departments and offices, and shall. for the purposes of the 
examination herein provided for, include in one or more 
of such classes. so far as practicable, subordinate places, 
clerks, and officers in the public service pertaining to 
their respective Departments not before classified for 
examination.” 
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Section 1 of Rule II, also quoted above, includes in the 
classified service, with two exceptions, “all officers and 
employees in the executive civil service of the United 
States.” Clearly this language is broad enough to cover 
mechanics employed at navy-yards, and does so unless 
clause 2, Rule XVI, of the same civil-service rules, which 
directs that “ no modification of the existing regulations in 
the Navy Department governing the employment of labor 
at navy-yards shall be made without the approval of the 
Commission,” 1s sufficient to constitute such employees an 
exception thereto. 

As heretofore stated, those regulations, instead of pro- 
‘viding for competitive examinations, establish a system of 
appointments by registration, and in view of the above- 
quoted provision of the act requiring competitive examina- 
tions as a test of the fitness of applicants for the “ public 
service now classified or to be classified hereunder,” and 
directing that all the offices, places, and employments so 
arranged or to be arranged in classes shall be filled by 
selections according to grades from among those graded 
highest as the results of such competitive examinations,” I 
am of the opinion that such mechanics have not been classi- 
fied within the meaning of the civil-service act. The act, 
however, as above quoted, expressly authorizes you to direct 
the heads of Departments and offices to extend the classified 
service so as to include “subordinate places, clerks, and 
officers in the public service pertaining to their respective 
Departments not before classified for examination,” and 
your authority to order their classification, by revoking or 
modifying the navy-yard regulations, or otherwise, if you 
should deem such a course practicable and expedient, can 
not in my opinion be questioned. 

Entertaining these views as to your first and second 
questions, I do not understand that an answer to your third 
question becomes necessary. 

Respectfully, 
GEORGE W. WICKERSHAM. 

The PRESIDENT. 
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NATIONAL BOARD FOR THE PROMOTION OF RIFLE 
PRACTICE—ENTENSES. 


The appropriation, under the act of March 2, 1903 (32 Stat. 941), 
and prior acts, of a sum to be expended in the discretion of the 
Secretary of War for the purpose of furnishing a national trophy, 
medals, and other prizes to be contested for under such regula- 
tions as may be prescribed by that official, authorizes him to 
create a board or committee to supervise the contests and insure 
the awarding of the prizes and trophies in accordance with the 
intent of Congress. 

Such a board would be “ authorized by law” within the meaning of 
section 9 of the act of March 4, 1909 (35 Stat. 1027), which pro- 
hibits the use of public moneys or appropriations for the pay- 
ment of compensation or expenses of any commission, council, 
board, or other similar body, unless the creation thereof shall 
have been authorized by law. 

The appointment by a departmental order of the War Department, 
pursuant to the provisions of the act of March 2, 1903 (32 Stat. 
941), of the National Board for the Promotion of Rifle Practice, 
was a proper exercise of the power conferred upon the Secretary 
of War by that act, and the appropriation made in the act of 
March 3, 1909 (35 Stat. 750), which contains similar provisions, 
may properly be used to defray the expenses of the board. 


DEPARTMENT OF JUSTICE, 
July 12, 1909. 


Sir: I have the honor to reply to your note of June 30, 
1909, in which you request my opinion upon a question, 
stated later herein, arising upon the following facts. 

The appropriation act of March 2, 1903 (32 Stat. 941) 
provides: 

“That for the purpose of furnishing a national trophy 
and medals and other prizes to be provided and contested 
for annually, under such regulations as may be prescribed 
by the Secretary of War, said contest to be open to the 
Army, and the National Guard or organized militia of the 
several States, Territories, and of the District of Columbia, 
and for the cost of the trophy, prizes,and medals herein 
provided for, the sum of two thousand five hundred dollars 
be, and the same is hereby, annually appropriated, out of 
any money in the Treasury not,otherwise appropriated, to 
be expended for the purpose hereinbefore prescribed under 
the direction of the Secretary of War.” 

Since this act, Congress has annually made an appro- 
priation, but larger in amount, the last one being $9,000, 
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for the same purpose, and in substantially the same lan- 
guage. The provision for the year 1909-10 is contained in 
the act making appropriations for the support of the Army 
(35 Stat. 750), approved March 3, 1909. 

For the purpose of carrying out the provision of the 
above act and of making the regulations therein required, 
the War Department’s order of March 31, 1903, was pro- 
imulgated, as follows: 

“Under authority of the act entitled ‘An act making 
appropriations for the support of the Army for the year 
ending June 30, 1904,’ approved March 2, 1903, the follow- 
ing regulation is hereby prescribed for the test for a na- 
tional trophy and medals and other prizes for marksman- 
ship provided for by the said act: ’ 

“1. Said tests shall be under the direction of a board of 
twenty-one members, eight of whom shall be the president 
and board of trustees of the National Rifle Association, 
eight of whom shall be selected by the Secretary of War 
from the country at large, and five of whom shall be se- 
lected from the War Department, the Army, Navy, and 
Marine Corps. 

‘2. The members of the said board upon its organiza- 
tion are as follows: 

* oi si 2k oe oe oe 

“The board will have its first meeting at the War De- 
partment in this city on April 16, 1903, at 11 a. m., and 
will frame and report for approval such further regula- 
tions as may be necessary to successfully carry into effect 
the provisions of law above cited.” 

Heretofore the traveling expenses of this national board 
had been met from the appropriations above referred to; 
but you call my attention to section 9 of the sundry civil 
appropriation act of March 4, 1909 (35 Stat. 1027), which 
provides: 

“ That hereafter no part of the public moneys, or of any 
appropriation heretofore or hereafter made by Congress, 
shall be used for the payment of compensation or ex- 
penses of any commission, council, board, or other similar 
body, or any members thereof, or for expenses in con- 
nection with any work or the results of any work or action 
of any commission, council, board, or other similar body, 
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unless the creation of the same shall be or shall have been 
authorized by law; nor shall there be employed by detail, 
hereafter or heretofore made, or otherwise, personal services 
from any executive department or other government es- 
tablishment in connection with any such commission, coun- 
cil, board, or other similar body.” 

And your specific question is: 

‘Whether, in view of the terms of the section referred 
to, the above-mentioned appropriation can be used to meet 
the expenses of the National Board for the Promotion of 
Rifle Practice.” 

As far as concerns this question, section 9 above quoted 
forbids the use of any money appropriated in payment of 
the compensation or expenses of any commission, council, 
board, or other similar body, or any members thereof 
* * * unless the creation of the same “ shall be, or shall 
have been, authorized by law.” 

The appropriation of a sum to be expended in the dis- 
cretion of the Secretary of War for the purpose of furnish- 
ing a national trophy and medals and other prizes, to be 
contested for under such regulations as may be prescribed 
by the Secretary of War, in my opinion authorizes that 
official to create a board or committee to supervise the con- 
tests and to insure the award of the prizes and trophies in 
accordance with the intent of Congress, and such board or 
committee would be “ authorized by law ” within the mean- 
ing of the statute referred to. 

The appointment of this board by the departmental 
order above quoted would seem to be a proper and legiti- 
mate exercise of the power to make regulations conferred by 
the act upon the Secretary of War. and mn my opinion the 
above-mentioned appropriation can be used to meet the 
expenses of the National Board for the Promotion of Rifle 
Practice. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SEcRETARY OF War. 
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CONSTRUCTION OF DAM ACROSS A NAVIGABLE RIVER— 
COMPENSATION FOR PRIVILEGE. 


The Chief of Engineers and the Secretary of War are not author- 
ized by the act of June 21, 1906 (34 Stat. 386), to require, asa 
condition to a license for the construction of a dam across a nav- 
igable river, the payment of a sum or sums by way of compensa- 
tion for the privilege granted, although they may require such 
payments or assumption of expenses as are necessary or proper to 
insure the navigability of the stream. Within the scope of the 
powers granted by Congress in this regard the discretion of the 
Chief of Engineers and the Secretary of War is not limited. 


DEPARTMENT OF JUSTICE, 
July 13, 1909. 

Sir: On October 29, 1908, there was transmitted to my 
predecessor an application made by Badger Hydro-Electric 
Company, of Madison, Wis., for a permit to build a dam in 
the Wisconsin River near Prairie du Sac, Wis. The grant- 
ing of the application had been recommended by the Act- 
ing Chief of Engineers upon terms set forth in the indorse- 
ment to the application, but the matter was referred to 
my predecessor in accordance with instructions of the Presi- 
dent. Subsequently, and under date of February 11, 1909, 
there was transmitted to my predecessor a copy of an instru- 
ment, dated January 26, 1909, executed by the Secretary of 
War, approving plans for the construction of a dam across 
Big Bayou Meto, Ark.; on February 15, 1909, a copy of an 
instrument, dated February 4, 1909, likewise executed, ap- 
proving the construction of the dam across the Rock River 
at Grand Detour, Ill.; and on March 9, 1909, a copy of an 
instrument, dated February 27, 1909, hkewise executed, 
approving the location of a dam across the east fork of 
White River, at Williams, Ind. The application of the 
Badger Hydro-Electric Company seems to have remained 
unacted upon pending its consideration by this Department. 
On May 21, 1909, you transmitted to me a communication 
in which that company agreed that in case the permit 
sought by it should be granted, whenever in the opinion of 
the War Department the Wisconsin River at Prairie du 
Sac was needed for commercial purposes the company or 
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its successors would construct a lock in said dam as pre- 
scribed by the War Department, such lock to be complete 
with its appurtenances and to be donated to the United 
States, and that that condition should be embodied in the 
permit. 

I understand that these papers were transmitted to this 
Department for the purpose of determining what, if any, 
further conditions to those contained in the form of in- 
struments of approval so submitted might lawfully be im- 
posed to the grant of a license by the War Department to 
the Badger Hydro-Electric Company, and in other cases 
hereafter arising, particularly with a view to the require- 
ment of some payment by the licensee by way of compensa- 
tion to the Government for the privilege granted by it. 
The applications were referred by my predecessor to one 
of the Assistant Attorneys-General who devoted consider- 
able time and attention to the study of this question, and 
who has given me the benefit of the result of his researches. 
In the particular case under consideration the Badger 
Hydro-Electric Company is a Wisconsin corporation and 
the transferee of certain rights granted by an act of the 
legislature of Wisconsin (law of 1907, chap. 189) to cer- 
tain individuals authorizing them and their assignees to 
build and maintain a dam across, and to improve the navi- 
gation of, the Wisconsin River above the same and for the 
construction of fishways. 

Section 9 of the act of Congress of March 3, 1899 (30 
Stat. 1151), enacts “ that it shall not be lawful to construct 
or commence the construction of any * * * dam 
* * * over * * * any * * * navigable = river 
or other navigable water of the United States until the con- 
sent of Congress to the building of such structures shall 
have been obtained and until the plans for the same shall 
have been submitted to and approved by the Chief of Engi- 
neers and by the Sécretary of War: Provided, that such 
structures may be built under authority of the legislature 
of a State across rivers and other waterways the navigable 
portions of which he wholly within the limits of a single 
State, provided the location and plans thereof are sub- 
mitted to and approved by the Chief of Engineers and by 
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the Secretary of War before construction is com- 
menced * * *,” | 

The portion of the river affected by this case hes wholly 
within the limits of the State of Wisconsin, and therefore 
the company is duly empowered by the legislation of the 
State of Wisconsin above referred to to construct a dam 
“ provided the location and plans thereof are submitted to 
and approved by the Chief of Engineers and by the Secre- 
tary of War before construction is commenced.” 

The act of Congress of June 21, 1906 (34 Stat. 386), en- 
titled “An act to regulate the construction of dams across 
navigable waters,” after enacting that whenever after its 
passage authority is granted by Congress to any persons to 
construct and maintain a dam for water power or other 
purposes across any of the navigable waters of the United 
States, such dam shall not be built or commenced until the 
plans and specifications and the location of such dams and 
accessory works shall have been approved by the Chief of 
Engineers and the Secretary of War, contains the following 
proviso: 

“That in approving said plans and locations such con- 
ditions and stipulations may be imposed as the Chief of 
Engineers and the Secretary of War may deem necessary 
to protect the present and future interests of the United 
States, which may include the condition that such persons 
shall construct, maintain, and operate without expense to 
the United States, in connection with said dam and ap- 
purtenant works, a lock or locks, booms, sluices, or any 
other structures which the Secretary of War and the Chief 
of Engineers at any time may deem necessary in the in- 
terests of navigation, in accordance with such plans as they 
may approve, and also that whenever Congress shall au- 
thorize the construction of a lock, or other structures for 
navigation purposes, in connection with such dam, the per- 
son owning such dam shall convey to the United States, 
free of cost, title to such land as may be required for such 
constructions and approaches, and shall grant to the United 
States a free use of water power for building and oper- 
ating such constructions.” 
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Pursuant to the authority so conferred conditions have 
been imposed in the instruments of consent and approval 
executed by the Secretary of War and submitted to me as 
above set forth, as well as in that proposed to be granted 
to the Badger Hydro-Electric Company, requiring the 
hcensee company to convey to the United States, free of 
cost, title to such land as may be required in connection 
with the construction and operation of a suitable lock in 
the dam, and granting the free use of water power for 
building and operating the same; reserving to the United 
States at all times the right to control the dam and the 
level of the pool; providing for such alterations in the 
structure as may be prescribed by the Secretary of War from 
time to time, without expense tothe United States; securing 
the free passage of boats through the lock; requiring all the 
work to be done subject to the supervision and approval of 
the engineer officer of the United States Army in charge of 
the locality; requiring a bond to be given in a specific sum 
to secure comphance with such stipulations, ete. 

It would seem unnecessary at this time to enter into a 
discussion of the extent of the power of Congress to 1m- 
pose conditions to the granting of licenses to erect struc- 
tures in navigable streams. Such powers are derived from 
the constitutional grant of power “to regulate commerce 
with foreign nations and among the several States.” and 
the powers of Congress under that provision to regulate 
structures In or over navigable streams 1s too well settled 
for discussion. (See West Chicago Street Railroad v. Chi- 
cago, 201 U. S. 506; Covington and Cincinnati Bridge 
Company v. Hentuchy, 154 U. S. 204; Lake Shore, ete., 
Railway Company v. Ohio, 173 U. S. 285; Union Bridge 
Company v. U.S., 204 U.S. 364.) 

The character of conditions and stipulations which the 
Chief of Engineers and the Secretary of War are by the act 
of June 21, 1906, authorized to impose as a condition to the 
approval of the plans and specifications for the construction 
of dams, etc., is very apparent from a consideration of that 
act. Such conditions are obviously of the general nature 
described, 1. e.. those which the Chief of Engineers and the 
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Secretary of War “ may deem necessary to protect the pres- 
ent and future interests of the United States.” The inter- 
ests of the United States in navigable streams are simply 
those conferred upon it by the Constitution, viz, the regula- 
tion of commerce with foreign nations and among the 
States, and all of the control exercised by Congress over 
navigable waters has in view the primary purpose of the 
regulation of such commerce. Thus the removal of ob- 
structions from navigable streams is at times essential to 
the maintenance of commerce in the stream. The deter- 
mination of the height of a bridge over a stream, the 
regulation of the location of a dam, and the specification 
cf the character of the lock—these are proper incidents to 
the regulation of commerce. It was on this ground that 
the Supreme Court upheld the constitutionality of an act 
of Congress which made it the duty of the Secretary of 
War whenever he should have reason to believe that any 
railroad or other bridge over any navigable waterways of 
the United States was an unreasonable obstruction to the 
free navigation of such waters, to require it to be altered 
or removed. ‘It has long been the policy of the Govern- 
ment,” said the court, “to remove such unreasonable ob- 
structions to the free navigation of the waterways of the 
United States as were caused by bridges maintained over 
them. That such an object was of common interest and 
within the competency of Congress, under its power to 
regulate commerce, every one must admit; for commerce 
comprehends navigation, and, therefore, to free navigation 
from unreasonable obstructions is a legitimate exertion of 
that power. (Grbbons v. Ogden, 9 Wheaton 189,190.) As 
appropriate to the object to be accomplished as a means to 
an end within the power of the National Government, Con- 
gress, in the execution of a declared policy, committed to 
the Secretary of War the duty of ascertaining all the facts 
essential in any inquiry whether particular bridges over 
the waterways of the United States were unreasonable 
cbstructions to free navigation * * *.” (Union Bridge 


Co. v. U. S., 204 U.S. 364, 385.) 
The enumeration in the act of 1906, above cited, of mat- 


ters which may be included in such conditions and stipula- 
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tions throws light upon the general character of such con- 
ditions and stipulations which Congress intended to au- 
thorize. They are all conditions which tend to the protec- 
tion of navigation in a river, e. g., the construction of locks, 
booms, sluices, the vesting in the Government of title to 
lands required for constructions and approaches, and the 
granting to the United States of free water power and the 
reservation to the United States of all rght to construct, 
maintain, and operate in connection with a dam a suitable 
lock or any other structures for navigation purposes, and at 
all times to control such dam and the level of the pool 
caused by the dam “to such an extent as may be necessary 
to provide proper facilities for navigation.” 

It would seem perfectly clear from this act that the 
stipulations and conditions which may be imposed by the 
Chief of Engineers and the Secretary of War are those 
which relate to navigation of the stream and the regula- 
tion of commerce therein; and I am clearly of opinion that 
Congress did not by this act mean to authorize those ofli- 
clals to require as a condition to the license the payment of 
a sum or sums by way of compensation for the privilege 
granted, although they may undoubtedly require such pay- 
inents or assumption of expenses as are necessary or proper 
to insure the navigability of the stream. Within the scope 
of the powers granted the discretion of the Chief of En- 
gineers and the Secretary of War is not limited. They 
may require the licensee to agree not only to build, main- 
tain, and operate a lock adequate for existing commerce, 
but from time to time, as the conditions of business may re- 
quire, at the instance of the Secretary of War, to modify, 
rebuild, or construct new locks. They may require the 
licensee to bear the entire cost of such construction, main- 
tenance, and operation. They may require title to the lock 
to be transferred to the Government, and they may require 
the licensee to give such security as the Secretary of War 
may deem adequate to insure compliance with the terms of 
the license, so that the Government might not only have 
power to revoke the license for breach of its conditions, 
but to enforce comphance with the undertakings of the 
licensee if the interests of the Government should make 
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that the proper remedy; and the instrument of approval 
may properly include an agreement by the licensee, in the 
language of section 4 of the act, that all rights acquired by 
reason thereof shall cease and determine if the licensee or 
its assigns shall at any time fail to comply with any of the 
provisions and requirements of the act of June 21, 1906, or 
of any other stipulations and conditions which may be 
prescribed by the Chief of Engineers and the Secretary of 
War. But in my opinion they are not authorized to re- 
quire a payment by way of compensation as for a franchise 
or privilege granted by such license. 

The cases presented do not involve those elements upon 
which President Roosevelt based his veto of a bill which 
passed the Fifty-seventh Congress, where the United 
States Government had created a water power by its im- 
provements in a river, as’ to which the distinction was 
clearly pointed out by the Secretary of War (Taft) in 
his letter to President Roosevelt under date of February 
14, 1906, and the views here expressed are in conformity 
with the distinction there indicated by him. 

I return to you all the papers which accompanied your 
<cveral communications. 

Respectfully, 


GEORGE W. WICKERSHAM. 


The SECRETARY OF War. 


ARMY OFFICERS—RETIREMENT—CONTRACT SURGEONS 
EMPLOYED DURING THE CIVIL WAR. 


An army Officer heretofore or hereafter retired may not, by virtue 
of the provisions of the act of April 23, 1904 (33 Stat. 264), be 
placed on the retired list with the rank and retired pay of one 
grade above that held by him at the time of retirement, if his 
only service during the civil war before April 9, 1865, was that 
of a contract surgeon. 

Contract surgeons during the civil war did not serve “in the regular 
or volunteer forces”’ within the view of the act of April 23, 1904. 

“The regular or volunteer forces’? mentioned in that act include 
only those who by regular appointment in the usual way, or by 
regular enlistment, were members of the Regular or Volunteer 
Army; that is to say, only those who had the full and ordinary 
status of a soldier are included. | 
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Military status, whether that of an officer or of an enlisted man, is 
in ottice, or fundamentally like one, as distinguished from mere 
employment by the Government under contract. 


DEPARTMENT OF JUSTICE, 
July 14, 1909. 

Sir: In your letter of the 8th instant you ask an opin- 
ion from this Department as to whether an officer of the 
Army below the grade of brigadier-general, who was em- 
ployed as a contract surgeon in the civil war prior to April 
®, 1865, and served in that capacity creditably, may be 
given the rank and retired pay of one grade above his 
rank and pay at the time of retirement under the pro- 
visions of the act of Congress approved April 23, 1904, 
which provides as follows: 

That any officer of the Army below the grade of briga- 
dier-general who served with credit as an officer or as an 
enlisted man in the regular or volunteer forces during the 
elvil war prior to April ninth, eighteen hundred and sixty- 
five, otherwise than as a cadet, and whose name is borne 
on the official register of the Army, and who has heretofore 
been, or may hereafter be, retired on account of wounds or 
‘disability incident to the service, or on account of age or 
after forty years’ service, may, in the discretion of the 
President, by and with the advice and consent of the 
Senate, be placed on the retired list of the Army with the 
rank and retired pay of one grade above that actually 
held by him at the time of retirement.” (33 Stat. 264.) 

In the particular case out of which your question arises 
the employment as contract surgeon was made by a con- 
tract dated July 22, 1864, whereof the form follows: 

“This contract, entered into this 22nd day of July, 1864, 























at , in the State of ,» between , of the 
United States Army, and Dr. , of , In 
the State of , witnesseth, that for the consideration 
hereafter mentioned the said Dr. promises 








and agrees to perform the duties of a medical officer agree- 
ably to Army Regulations at , or elsewhere, and to 
furnish and keep in good order and accessible at all times 
complete sets of amputating, trephining, and pocket in- 
struments; and the said , medical director, 
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promises and agrees on behalf of the United States to pay 
cr cause to be paid to the said Dr. the sum of 
dollars for each and every month he shall continue to 
perform the services above stated, and dollars per 
month and transportation in kind when performing serv- 
ice in the field, which shall be his full compensation and in 
lieu of all allowances and emoluments whatsoever. 

“And it is further agreed that in case the said Dr. 
be unable to provide the aforesaid instruments, they 
will be furnished by the Medical Department of the United 
States Army and the cost thereof deducted from his 
monthly pay for the first three months in three equal in- 
stallments. This contract to continue at least three months, 
if not sooner determined by the commanding officer for the 
time being, the medical director, or the Surgeon-General.” 

Service under this contract is the sole basis of claim in the 
given case to the benefits of the act of April 23, 1904. 

If the contract surgeon Was “in the regular or volunteer 
forces” during the civil war, before the date which the 
statute names, 1t would seem that, upon his retirement now 
or recently as an officer of the Regular Army, he would be 
within the stated statute; because the words “ who served 
with credit as an officer or as an enlisted man ” would prob- 
ably be held in this statute to embrace those who in a gen- 
eral or popular way may be called officers, though not 
officers in the strict constitutional sense. Like words were 
given similar wide scope in the case of United States v. 
lTendee, 124 U.S. 309, where it was held that a paymaster’s 
clerk in the Navy was within the designation of “ officers 
or enlisted men ” so that his service in that capacity could 
be used under the. act of March 3, 1883, as a basis of 
longevity pay. 

The fundamental question, however, is whether this con- 
tract surgeon served in any capacity or at all “in the 
regular or volunteer forces,” within the view of the statute. 
In my judgment he did not. 

The employment of contract surgeons was not made the 
subject of legislative regulation prior to or during the civil 
war, or indeed until the acts of May 12, 1898, April 23, 1904, 
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and April 23, 1908, to which further reference will be made 
later. Their employment during the civil war was purely 
a matter of contract, induced by the lack of sufficient sur- 
gical help in the regular forces to meet the need of surgeons 
with the armies, at hospitals, at.bases and points of sup- 
plies, and in many places and ways; and their contractual 
relation with the Army was quite like that of numerous 
classes of other civilian employees whose service was ob- 
tained similarly by ordinary contract. 

In my judgment * the regular or volunteer forces ” men- 
tioned in the statute included only those who by regular 
appointment in the usual way or by regular enlistment 
were members of the Regular or Volunteer Army. In 
other words, only those who had the full and ordinary 
status of a soldier in the Army during the civil war before 
April 9, 1865, are within the act under consideration. Such 
status Is an entirely different thing from mere employment 
by the Government to do work for it under the terms of a 
special contract, even though the work contracted to be done 
is in some or in many respects of a military character. 

The difference is thoroughly shown in the decisions of the 
Supreme Court. In the leading case of United States v. 
Hartwell, 6 Wall. 385, 393, the court said: 

“An office is a public station, or employment, conferred 
by the appointment of Government. The term embraces the 
ideas of tenure, duration, emolument, and duties. The 
employment of the defendant was in the public service of 
the United States. He was appointed pursuant to law, and 
his compensation was fixed by law. Vacating the office 
‘of his superior would not have affected the tenure of his 
place. His duties were continuing and permanent, not 
occasional or temporary. They were to be such as his su- 
perior in office should prescribe. | 

“A Government office is different from a Government 
contract. The latter from its nature is necessarily limited 
in its duration and specific in its object. The terms agreed 
upon define the rights and obligations of both parties, and 
neither may depart from them without the assent of the 
other.” 
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The military status, whether that of an officer or of an 
enlisted man, is an office or fundamentally like one. The 
quoted language is therefore directly applicable to the case 
of a military officer, and is applicable either directly or at 
least by analogy to the case of an enlisted man. 

Military status is again described in the case of Jn re 
Grimley, 187 U.S. 147, 151, 152, where the court said: 

“ But in this transaction something more is involved than 
the making of a contract, whose breach exposed to an 
action for damages. Enlistment is a contract; but it is 
one of those contracts which changes the status; and, where 
that is changed, no breach of the contract destroys the new 
status or relieves from the obligation which its existence 
imposes. Marriage is a contract; but it is one which 
creates a status * * *. So,also,a foreigner by natural- 
ization enters into new obligations. More than that, he 
thereby changes his status; he ceases to be an _ alien, 
and becomes a citizen, and when that change is once 
accomplished, no disloyalty on his part, no breach of the 
obligations of citizenship, of itself, destroys his citizen- 
ship * * *, By enlistment the citizen becomes a 
soldier. His relations to the State and to the public are 
changed. He acquires a new status, with correlative rights 
and duties; and although he may violate his contract obli- 
gations, his status as a soldier is unchanged.” 

It is obvious that the contract surgeon during the civil 
war did not take on the military status. He was of a class 
separate and distinct from the commissioned officers of 
the Army, who had been inducted into office by the regular 
appointing power. Nor was the contract surgeon in his 
relations to the State more lke an enlisted man than he 
was like the military officer; for the enlisted man had a mili- 
tary status not different in essence from the military off- 
cer’s. The position, duties, and labilities of the contract 
surgeon, on the other hand, were purely contractual, and 
indeed, in consequence of being a matter of mutual agree- 
ment instead of being fixed or imposed by law, might and 
did vary with individual cases. 

The Army Regulations of 1868, which were in force at 
the time of the employment and during the service of the 
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contract surgeon whose case you present, provided as 
follows: 

1304. When it 1s necessary to employ a private physi- 
clan as medical officer, the commanding officer may do it 
by written contract, conditioned as in Form 18, at a stated 
compensation not to exceed $50 a month when the number 
of officers and men, with authorized servants and laun- 
dresses, is 100 or more; $40 when it is from 50 to 100, and 
$30 when it is under 50. 

“1305. But when he is required to abandon his own busi- 
ness, and give his whole time to the public service, the con- 
tract may be not to exceed $80 a month; and not to exceed 
$100, besides transportation in kind, to be furnished by the 
Quartermaster’s Department, where he is required to ac- 
company troops on marches or transports. But a private 
physician will not be employed to accompany troops on 
marches or transports, except by orders from the War De- 
partment, or in particular and urgent cases by the order of 
the officer directing the movement, when a particular state- 
ment of the circumstances which make it necessary will be 
appended to the contract. 

“1306. And when a private physician is required to fur- 
nish medicine, he will be allowed, besides the stipulated 
pay, from 25 to 50 per cent on it, to be determined by the 
Surgeon-General. 

“1307. In all cases, a duplicate of the contract will be 
transmitted forthwith by the commanding officer to the 
Surgeon-General, and the commanding officer for the time 
being will at once discontinue it, whenever the necessity for 
it ceases, or the Surgeon-General may so direct. 

“1308. The physician’s account of pay due must be sent 
to the Surgeon-General for payment, vouched by the cer- 
tificate of the commanding officer that it is correct and 
agreeable to contract, and that the services have been duly 
rendered. But when it can not conveniently be submitted 
to the Surgeon-General from the frontier or the field, it may 
be paid on the order of the commanding officer, not to ex- 
ceed the regulated amount, by a medical disbursing officer, 
ora quartermaster.” 
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The regulations governing the pay of contract surgeons 
serving in the field were modified during the civil war so 
as to increase to some extent their pay and allowances: 

* Section 1305, Army Regulations, is hereby so modified 
that private physicians employed as medical officers with 
an Army in the field in time of war, may be allowed a sum 
not to exceed one hundred and twenty-five dollars per 
month besides transportation.” (Par. 71, Appendix B, 
Army Regulations of 1863.) 

These regulations contemplate something altogether 
different from the introduction of the contract surgeon into 
the regular forces of the Army. They even show that some 
contract surgeons were not to give their whole time to the 
public service. The form of contract shows that it was 
often not merely for the services of the surgeon, but also 
for the supplv of instruments and medicines. Let us com- 
pare, in a brief and most general way, the results of this 
voluntary contract, whose own terms fixed its consequences, 
with the incidents of the full military status. 

Under ordinary conditions, whether or not some excep- 
tions might exist when the contract surgeon was with the 
Army in the field, the duties of the surgeon were only such 
as he had in terms agreed to assume, instead of being fixed, 
as the regular incidents of ordinary and full military serv- 
ice, by statute or public and general rules made under the 
warrant of statute. 

The duties of the contract surgeon might and would vary, 
therefore, for different surgeons; instead of being uniform, 
as in the case of military officers and enlisted men, through 
the operation of the pertinent general rules of the service, 
the pay of the contract surgeon was fixed wholly by his 
agreement, within the limit of the maximum prescribed by 
the quoted Army Regulations, and might be different for 
different surgeons; instead of being uniform, as in the case 
of regular officers of like class and of enlisted men, the 
habilities upon or consequences to the contract surgeon for 
violation of his duties were fundamentally different from 
the punishment for violation of duty by an officer of the 
Army or an enlisted man. Under ordinary circumstances, 
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and with possible exception of special cases such as might 
perhaps exist during the surgeon's attendance upon the 
Army in the field, the only hability of the contract surgeon 
would be for damages for breach of his contract. If, in- 
deed, the contract surgeon refused to enter upon perform- 
ance of his contract, he could not be punished as a deserter ; 
and it is doubtless true that rarely, if ever, after the con- 
tract surgeon had entered upon the performance of his 
contract could he be punished as a deserter for abandoning 
the contract. 

Contract surgeons of course had no rank, either as be- 
tween themselves or in relation to other classes. They were 
not in the regular line of promotion or advancement; and 
this illustrates again their not being members of the regu- 
lar or volunteer forces of the Army. 

It is difficult to believe that the act of 1904 viewed the 
regular or volunteer forces as embracing contract surgeons, 
or any other class of civilian employees of the Army, 
when their duties differed in fundamental respects from 
those of ordinary officers and enlisted men, and varied 
likewise as between different contract surgeons themselves, 
and when the sanction for their duties was altogether un- 
like that which exists in the case of a regular officer or 
enlisted man, in consequence of his military status. 

Nearly the same point as is now under discussion was 
decided by the Court of Claims in United States v. Byrnes, 
26 Ct. Cls. 302. 

It was there held that the time of service of an army 
contract surgeon could not be used in the computation of 
longevity pay under the act of March 3, 1883 (interpreted 
in the Hendee case), which provided that “all officers of 
the Navy shall be credited with the actual time they may 
have served as officers or enlisted men in the Regular or 
Volunteer Army or Navy or both.” The decision of So- 
licitor-General Taft, in 19 Op. 533. is not in conflict with 
the conclusion reached in the Byrnes case or in this opinion. 
He there held that a contract surgeon is entitled to the 
benefit of departmental Rule X of the Civil Service Rules 
and Regulations, providing that certification for reinstate- 
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ment in a Department might be made, without regard to 
the length of time during which the person to be rein- 
stated had been separated from that Department, in the 
special case of “ any person who served in the military or 
naval service of the United States in the late war of the 
rebellion.” The language of this rule is noticeably and 
controllingly different from the language of the act of 
1904. A man may have “served in the military or naval 
service ” without being a member of the “ regular or volun- 
teer forces ” of the United States. It is to be remembered 
also that the act of 1904 emphasizes the necessity of mem- 
bership in the regular or volunteer forces through its par- 
ticular specification of “ officers and enlisted men; ” which 
terms strongly indicate military service in the full capacity 
and with the full obligations and under the complete dis- 
cipline and habilities which grow out of and attach to the 
regular military status. 

Other enactments of Congress seem to corroborate the 
views here expressed. The army appropriation act for the 
fiscal year ending June 30, 1865 (during which year this 
contract surgeon was employed), contains this provision: 

‘ For citizen physicians and medicines furnished by them, 
dollars.” (13 Stat. 129.) 

This language seems to contemplate contract surgeons as 
civilians rather than soldiers. 

The act of March 2, 1907 (34 Stat. 1172), provides: 

“For the pay of the civilian physicians employed to ex- 
amine physically applicants for enlistment and enlisted 
men, and to render other professional services from time to 
time under proper authority.” 

The act of May 12, 1898, provides in section 2 (30 Stat. 
406) that— 

“In emergencies the Surgeon-General of the Army, with 
the approval of the Secretary of War, may appoint as many 
contract surgeons as may be necessary, at a compensation 
not to exceed one hundred and fifty dollars per month.” 

This act was induced by the outbreak of the Spanish war, 
and seems to have been the first express statutory authoriza- 
tion of such contracts. 
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Section 4693 of the Revised Statutes, which enumerates 
various classes entitled to receive pensions, expressly men- 
tions in its fourth paragraph “ any acting assistant or con- 
tract surgeon disabled by any wound or injury received or 
disease contracted in the line of duty while actually per- 
forming the duties of assistant surgeon or acting assistant 
surgeon with any military force in the field, or in transitu, 
or in hospital; ” and this provision has been urged as a 
ground for including contract surgeons within the act of 
1904. If it may be deemed pertinent or suggestive at all, 
its Operation seems to me the reverse of what is claimed, 
because the express mention of contract surgeons as pension 
beneficiaries indicates a Congressional opinion that, they 
were not already embraced within the general language 
of the first paragraph of section 4693 which includes 
“any officer of the Army including regulars. volunteers 
and militia, or any officer in the Navy or Marine Corps, 
or any enlisted man, however employed, in the military or 
naval service of the United States or in its Marine Corps.” 

The act of April 23, 1908 (35 Stat. 66), provides in sec- 
tions 7 and 8 for the creation of a medical reserve corps, and 
gives the physicians and surgeons appointed thereto rank, 
powers, and privileges. The officers of this new medical 
reserve corps are obyiously put in much more regular and 
favorable position than were the former contract surgeons: 
and yet this legislation (section 9) expressly declared : 

“That no officer of the medical reserve corps shall be 
entitled to retirement or retirement pay, nor shall he be 
entitled to pension except for physical disability incurred 
in the line of duty while in active duty.” 

Such prevision conveys a strong suggestion that the 
special retirement privilege of the act of 1904 was not in- 
tended for those who in the civil war were merely contract 
surgeons. 

And it has been the uniform and frequently announced 
view of the War Department at all times since contract 
surgeons were first employed that they were not members 
of the Army. Thus it was held by the Judge-Advocate- 
General of the Army in 1864 that: 
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“A ‘contract’ or ‘acting assistant’ surgeon is not a mill- 
tary officer and has no military rank or status. He is 
amenable indeed to the military jurisdiction when em- 
ployed with the Army in the field in time of war; but he 
is in fact no part of the military establishment; is simply 
a civilian employed by the United States, under a special 
contract for his personal services as a medical attendant to 
the troops. When not serving with troops before the enemy 
he has no other relation to the military organization or of 
the Government than that established by the terms of his 
contract, made in accordance with the Army Regulations. 
He is not subject to military orders in general, like an offi- 
cer or soldier, but only to such orders or directions as prop- 
erly pertain to the performance of his particular duties. 
He is of course not eligible for detail as a member of a 
military court. Asa civilian, however, he is entitled to the 
per diem allowance, etc., when duly attending a court- 
martial as a witness.” (Par. 384, Dig. Op. J. A. G. 1901.) 

A similar ruling will be found in paragraph 385, Dig. 
Op. J. A. G. 

This attitude of the War Department is entitled to no 
little weight, for Congress can not well be supposed to 
have provided or passed the act of 1904 without knowledge 
of it; and if Congress had intended to give the benefit of 
the act of 1904 to those who were contract surgeons in the 
civil war, different language from that actually found in 
the act would have been natural. 

I advise you, therefore, that an army officer heretofore 
or hereafter retired may not be placed on the retired list 
with the rank and retired pay of one grade above that 
held by him at the time of retirement, by virtue of the 
provisions of the act of April 23, 1904, if his onlv servic> 
during the civil war before April 9, 1865, was as a con- 
tract surgeon. 

Respectfully, 
LLOYD W. BOWERS, 
Solicitor-General. 
Approved: 
GEORGE W. WICKERSHAM. 


The SECRETARY OF War. 
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IMMIGRATION—HAWAII. 


The President is authorized to sign a blank form of letter addressed 
to officers of the United States abroxzd commending to their 
favorable consideration Mr. A. J. Campbell, an agent of the 
Hawaiian government, who is being sent to the Azores and 
Madeira to make arrangements for the transportation of immi- 
grants from those islands to Hawaii, their passage being prepaid 
by the Hawaiian government, and their immigration being induced 
solely by a representation of the resources of Hawaiian Islands 
and the industrial conditions existing there, without any offer or 
promise of employment being made to any of them, such persons 
to have perfect freedom of action in choosing their places of 
residence and vocations. 

Courts are inclined to construe statutes against contract alien 
laborers strictly, and seek to enforce the spirit rather than the 
letter of such acts. 

A Territorial government, such as Hawaii, is not a municipality or 
a quasi municipality. 

The act of March 22, 1909, of the Territorial legislature of Hawaii, 
providing a special tax of 2 per cent on incomes in excess of $4.000, 
three-fourths of the proceeds thereof to be used by the Territorial] 
Board of Immigration for immigration purposes, is valid. 

The course being pursued by the Hawaiian government is strictly 
within the alien contract labor law and the immigration laws of 
the United States. 


DEPARTMENT OF JUSTICE, 
| July 26, 1909. 
Sir: I have the honor to acknowledge receipt of your 
letter of the 13th instant, accompanied by a communication 
_ from the governor of the Territory of Hawaii addressed to 

-the Secretary of the Interior, dated July 1, 1909, and other 
documents, including a blank form of letter which you are 
asked to sign. For the reasons hereinafter stated, I am of 
the opmion that the course proposed to be pursued is 
strictly within the law, and that you may properly sign the 
letter if you shall so desire. 

The papers submitted show that on account of the Chinese 
exclusion laws, the limitations placed on Japanese immi- 
gration, and the growth of agricultural industries, the 
supply of labor in the Territory of Hawaii has become in- 
adequate to meet the demands; that to aid in relieving this 
situation the Territorial legislature, on April 24, 1905, 
passed an act creating a board of immigration, whose duty 
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it was to use such means as might be at their disposal to 
properly represent the advantages afforded by Hawaii to 
residents of other countries desiring to improve their con- 
ditions by emigrating, which board was empowered to 
employ agents to carry out the objects for which it was 
created, to advertise in foreign magazines, to contract with 
transportation companies for a low rate of fare for immi- 
orants to Hawaii, to pay their passage, and to solicit and 
receive from private sources funds to be expended by the 
board, together with funds appropriated by the legislature 
to accomplish .the purposes for which the board was 
created; that for some time funds were thus obtained, 
largely from sugar planters, but that since the act of Con- 
gress of February 20, 1907, the Territorial legislature has 
passed a further act (Hawaiian Laws of 1909, p. 39) 
providing for a special tax of 2 per cent on incomes in 
excess of $4,000 per annum, three-fourths of the proceeds 
thereof to be used for immigration purposes by the board 
of immigration, thus eliminating the feature of aid with 
private funds; that a very large proportion, probably 
three-fourths of the revenue obtained by this tax, is col- 
lected from the sugar planters; that the board of immi- 
gration has received information that there are many 
_ persons in the Azores and Madeira who desire to emigrate 
to Hawaii, having been influenced so to do partly by let- 
ters received from their friends in those islands, and partly 
in consequence of opportunities made known to them by 
firms engaged there in the business of facilitating emigra- 
tion to other countries; that the board is sending to those 
places one A. J. Campbell as its agent to make arrange- 
ments for the transportation of such persons to Hawaii; 
that it is intended that a representative of the United 
States Public Health and Marine-Hospital Service shall 
accompany Mr. Campbell for the purpose of making proper 
medical examination of the immigrants before they start 
upon their journey; that there has not been and will not 
be an offer or promise made to any of said immigrants of 
any special employment, but that their immigration has 
been induced solely by a representation of the resources of 
the Hawaiian Islands and the industrial conditions there 
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existing, and they will have, when reaching there, perfect 
freedom of action in choosing their places of residence and 
the vocations which they will follow. The Secretary of the 
Interior requests you to sign a letter addressed to Mr. 
Campbell, approving of the undertaking and commending 
his mission to the favorable consideration of the officers of 
the United States abroad, which letter you express a will- 
ingness to sign if you shall be satisfied that the course 
which is being pursued is strictly within the alien contract 
labor law and the immigration laws of the United States. 

The answer to this inquiry depends upon a correct in- 
terpretation of the provisions of the act of February 20, 
1907 (34 Stat. 899-902). | 

In the second section of that act, among the classes of 
aliens who are subject to exclusion from admission to the 
United States are mentioned the following: 

“ Persons hereinafter called contract laborers, who have 
been induced or solicited to migrate to this country by 
offers or promises of employment or in consequence of 
agreements, oral, written or printed, express or implied, to | 
perform labor in this country of any kind, skilled or un- 
skilled; those who have been, within one year from the 
date of application for admission to the United States, de- 
ported as having been induced or solicited to migrate as 
above described ; any person whose ticket or passage is paid 
- for with the money of another, or who is assisted by others 
to come, unless it is affirmatively and satisfactorily shown 
that such person does not belong to one of the foregoing ex- 
cluded classes, and that said ticket or passage was not 
paid for by any corporation, association, society, munici- 
pality, or foreign government, either directly or indirectly.” 

In the third and fourth provisos skilled labor which can 
not be found in this country, and professional men and 
servants, are excluded from the effect of the foregoing pro- 
vision. 

The act further provides: 

“Sec. 4. That is shall be a misdemeanor for any person. 
company, partnership, or corporation, in any manner what- 
soever, to prepay the transportation or in any way to assist 


482 Immigration—Hawai. 


or encourage the importation or migration of any contract 
laborer or contract laborers into the United States unless 
such contract laborer or contract laborers are exempted 
under the terms of the last two provisos contained in sec- 
tion two of this act.” 

“Src. 6. That it shall be unlawful and be deemed a vio- 
lation of section four of this act to assist or encourage the 
importation or migration of any alien by promise of em- 
ployment through advertisements printed and published in 
any foreign country; and any alien coming to this country 
In consequence of such an advertisement shall be treated 
as coming under promise or agreement as contemplated 
in section two of this act, and the penalties imposed by sec- 
tion five of this act shall be applicable to such a case: Pro- 
vided, That this section shall not apply to States or Terri- 
tories, the District of Columbia, or places subject to the 
jurisdiction of the United States advertising the induce- 
ments they offer for immigration thereto, respectively.” 

In section 12, among the questions which are required to. 
be answered by the alien, are “ whether the alien has paid 
his own passage or whether it has been paid by any other 
person or by any corporation, society, municipality, or gov- 
ernment, and if so, by whom,” and “ whether coming by 
reason of any offer, solicitation, promise, or agreement, ex- 
press or implied, to perform labor in the United States.” 

By the clauses above quoted from section 2, three classes 
of aliens are excluded from admission into this country, 
to wit: First, persons “ induced or solicited to migrate to 
this country by offers or promises of employment or in con- 
sequence of agreements, oral, written, or printed, express or 
implied, to perform labor in this country of any kind, 
skilled or unskilled ; ” second, those who have been deported 
within one year under said clause; and, third, any person 
whose ticket has been “ paid for by any corporation, asso- 
ciation, society, municipality, or foreign government, either 
directly or indirectly.” 

With reference to the first class, the said act of 1907 made 
a very material modification in the law as it had previously 
existed. The contract labor law had its origin in chapter 
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164, act of February 26, 1885 (23 Stat. 332), by section 1 of 
which it was provided: 

“That from and after the passage of this act it shall be 
unlawful for any person, company, partnership, or corpora- 
tion, in any manner whatsoever, to prepay the transporta- 
tion or in any way assist or encourage the importation or 
migration of any alien or aliens, any foreigner or foreign- 
ers, into the United States, its Territories, or the District 
of Columbia, under contract or agreement, parol or special, 
express or emplied, made previous to the importation or 
migration of such alien or aliens, foreigner or foreigners, to 
perform labor or service of any kind in the United States, 
its Territories, or the District of Columbia.” 

By the act of February 23, 1887 (24 Stat. 414), alien con- 
tract laborers were prohibited from landing; and by the 
alien immigration acts of March 3, 1891 (26 Stat. 108+), 
and of March 3, 1903 (382 Stat. 1214), it was recognized 
that aliens brought to this country in violation of the 
said act of 1885 were subject to exclusion. 

Under this law it was uniformly held that it was essen- 
tial to justify the exclusion of the alien, or to inflict the 
penalty provided for its violation, that there should have 
been a completed contract made previous to the importa- 
tion of the alien. (United States v. Edgar (C.C. A. Eighth 
Cir.) 48 Fed. 91, 93; .Wollier v. United States (C. C. A. 
Fifth Cir.) 57 Fed. 490, 494; Unzted States v. Craig (opin- 
ion by Justice Brown) 28 Fed. 795, 799.) In consequence 
of this construction of the statute, Congress, by the act 
of 1907, provided that an alien shall be subject to exclusion 
who has been “induced or solicited to migrate to this 
country by offers or promises of employment,” thereby mak- 
ing it no longer necessary to show that he came in pur- . 
suance of a contract for labor previously entered into. 

But the courts have been inclined to strictly construe the 
statute against contract alien laborers, and have especially 
sought to reach the spirit of the act rather than to enforce 
its letter. (Church of the Holy Trinity v. United States, 
143 U.S. 457; United States v. Gay (C. C. A. Seventh Cir. ) 
95 Fed. 226; United States v. Craig, supra.) 
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The meaning of the words added in the act of 1907 does 
not require that their effect be given greater force than to 
cure the defect in the previous law, which it was the mani- 
fest purpose of the amendment to remedy; and the statute 
as thus amended could very properly be construed to pro- 
hibit only an offer or promise of employment which 1s of 
such definite character that an acceptance thereof would 
constitute a contract. Certainly a representation to an 
alien or aliens as to the resources of a locality or the in- 
dustrial conditions there existing, by which representation 
the alien is induced to migrate to the United States, does 
not fall within the prohibition of the statute. 

A broader meaning is not suggested by the sixth section 
of the act, which makes it unlawful to assist or encourage 
the importation or migration of any alien by promise of 
employment through advertisements printed and published 
in any foreign country. This, like the similar phrase in 
section 2, is directed against a promise which specially 
designates the particular job or work or employment for 
which the alien’s labor is desired. 

Inasmuch, therefore, as Mr. Campbell’s mission is only 
to make arrangements for the transportation of those who 
have already determined to migrate to Hawai, and who 
will, when they arrive there, have perfect freedom of action 
in selecting their places of settlement and in choosing their 
employment, there is nothing in the course which is being 
pursued by that Territory which is in conflict with the 
letter or spirit of this provision of the act. 

The present inquiry does not concern the second class of 
contract laborers subject to exclusion, to wit, those who 
have within one year been deported under the contract- 
labor clause. | 

The third class are those whose tickets or passage have 
been paid for by a corporation, association, society, munici- 
pality, or foreign government, either directly or indirectly. 
As above shown, the money to be expended by Mr. Campbell 
in securing transportation for immigrants is raised by taxa- 
tion levied by the territorial legislature on incomes above 
$4,000 and the expenditure is made by authority of the 
territorial board of immigration, which is a body created 
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end its duties defined by said legislature. The funds are, 
therefore, territorial property and are expended by an 
agent of the Territory. The fact that a very large propor- 
tion of those funds is collected under the statute from sugar 
planters, who it is supposed will be largely benefited by 
the importation of the aliens, can not change their owner- 
ship or character. If the statute is valid, when collected 
they belong absolutely to the territorial government, and 
those paying them have no further interest in them, ex- 
cept like all other citizens to see that they are expended for 
the purposes contemplated by the statute. The legislative 
power of the Territory extends to “ all rightful subjects of 
legislation not inconsistent with the Constitution and laws 
of the United States locally applicable (31 Stat, 150). 
This law is a general one, extending to all incomes over 
_ $4,000 regardless of the source from which derived. In 
determining the validity of a statute, the motive of the 
legislators can not be inquired into; but, if it could, a law 
should certainly not be held invalid because it imposes the 
burden of its execution largely upon those who are prin- 
cipally benefited by it. 

This act is, therefore, valid unless in its object it is incon- 
sistent with the clauses of the immigration law now under 
consideration. No such inconsistency exists, because, in the 
first place, a Territory has the right to make known to 
aliens its resources and inducements for immigration there- 
to. The proviso to section 6, which makes it unlawful to 
encourage the immigration of an alien by offer or promise 
of employment by printed advertisements published in a 
foreign country, expressly excludes from its effect States 
or Territories, the District of Columbia, and all places sub- 
ject to the jurisdiction of the United States, advertising the 
inducements they offer for immigration thereto; and there 
is no other provision of the statute which suggests a pro- 
hibition against their advertising their inducements in any 
other way than by printed publications. 

In the second place, an alien whose passage has been paid 
by a territorial government is not for that reason subject 
to exclusion. <A Territory is not a corporation, association, 
society, or foreign government. But it has been suggested 
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that it might be classed as a municipality. <A territorial 
government, organized as is the government of Hawail, is 
not a municipality, or even a quasi-municipality, as those 
terms are generally understood in this country. Within the 
limitations prescribed by the act of Congress creating it, a 
Territory is a sovereign power. To such an extent is this 
true that m Aawananakoa v. Polyblank (205 U.S. 349), it 
was held that, hke all other sovereign powers, a Territory 
is not subject to suit without its own permission. States - 
and Territories have been so intimately linked in public dis- 
cussions, in judicial decisions, and in acts of Congress, that 
in the popular mind a territorial government approaches in 
dignity that of a State. They are in fact so classed in this 

act, as in the proviso to section 6, and in section 40, where, 
- in providing for the appointment of agents to secure the 
distribution of immigrants among the various sections of 
the United States, States and Territories are placed upon 
an equality. | 

Clearly, therefore, Congress did not intend to include a 
Territory in the word “ municipality ” as used in the clause 
in question; and a Territory, like a State, is not prohib- 
ited from paying the passage of an immigrant to this 
country. 

The modification of the previous law in this particular, 
made by the act of 1907, does not indicate a contrary view. 
By the act of 1903 an alien was subject to exclusion “ whose 
ticket or passage is paid for with the money of another, or 
who is assisted by others to come, unless it is affirmatively 
and satisfactorily shown that such person does not belong 
to one of the foregoing classes.” 

Under this provision the payment of an alien’s passage 
was not of ztself a ground of exclusion, but placed upon 
him the burden of showing that he did not belong to one of 
the excluded classes, among which was the contract-labor 
class. But, under the act of 1907, when his passage is paid 
by another, he must show, not only that he does not fall 
within one of the excluded classes, but also that it was not 
paid by “ a corporation, association, society, municipality, or 
foreign government,” the payment by such a body being, 
therefore, of itself made a ground of exclusion. However, 
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when he shows that his passage is paid by a person or body 
not mentioned by the statute, as a State, or Territory, this 
ground of exclusion no longer exists. 

Neither does the action of the Territory of Hawaii violate 
sections 4 and 6 of the act of 1907. Section 4 makes it a 
misdemeanor for any person, company, partnership, or cor- 
poration to prepay the transportation, or to In any way en- 
courage the immigration of aliens other than those men- 
tioned in the last two provisos in the second section of the 
act. Section 6 prohibits the making of an offer or promise 
of employment by published advertisements. The former 
section 1s a criminal statute and can have no application to 
a Territory, while the prohibition in the latter section ex- 
tends only to the making of an offer or promise of employ- 
ment, and by the proviso thereto it 1s expressly declared 
that it shall not, even in this respect, apply to a State or 
Territory, or the District of Columbia, or any place within 
the jurisdiction of the United States, advertising induce- 
ments for immigration. 

Furthermore, 1n my opinion, the course being pursued by 
the Territory of Hawaii is not against the general policy of 
the immigration laws when taken as a whole. The first 
object’ of those laws is to prevent the importation of those 
who are mentally, morally, and physically defective. In 
order to guard against a probable infraction of those laws in 
that particular, as well as to avoid the expense of the return 
passage of those excluded for physical defects, it is proposed 
that a health officer accompany Mr. Campbell, to make 
examinations of the immigrants before leaving Europe. 

The purpose of the act of 1885, against contract laborers, 
and the evil intended to be remedied thereby, is thus stated 
by Justice Brown in United States v. Craig (28 Fed. 798), 
all but the last sentence of which is quoted by the Supreme 
Court in Holy Trinity Church vy. United States (148 
U.S. 463): 

“The motives and history of the act are matters of com- 
mon knowledge. It had become the practice for large 
capitalists in .this country to contract with their agents 
abroad for the shipment of great numbers of an ignorant 
and servile class of foreign laborers, under contracts, by 
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which the employer agreed, upon the one hand, to prepay 
their passage, while, upon the other hand, the laborers agreed 
to work after their arrival for a certain time at a low rate 
of wages. The effect of this was to break down the labor 
_ market, and to reduce other laborers engaged in like occu- 
pations to the level of the assisted immigrant. The evil 
finally became so flagrant that an appeal was made to 
Congress for relief by the passage of the act in question, 
the design of which was to raise the standard of foreign 
immigrants, and to discountenance the migration of those 
who had not sufficient means in their own hands, or those 
of their friends, to pay their passage. While the act is 
undoubtedly, to a certain extent, a reversal of the tra- 
ditional policy of the Government, it does not purport to 
’ inhibit or discourage the immigration of foreign laborers 
in general, but only the importation of such laborers under 
contracts made previous to their migration or importation.” 

Such amendements to the law as have been made since 
its first enactment do not indicate any change of policy, 
but were intended only to provide a more effective method 
for attaining the object of the original act. The law 
clearly recognizes a distinction between the importation of 
contract laborers to do certain work in competition with 
American laborers, and the importation into States, Terri- 
tories, and communities of immigrants whose presence is 
necessary or helpful in developing their resources. Immi- 
gration of the latter class, when the individuals composing 
it are of the proper character, is not discouraged, but rather 
encouraged by the provisions of the act. And it is cer- 
tuinly not against the policy of the law to send an agent 
into a foreign country to arrange for the transportation of 
aliens whose emigration-has already been determined upon, 
and to secure their settlement in a section of the country 
where the industrial conditions are such that their presence 
is badly needed; and this appears to be the sole object of 
Mr. Campbell’s mission. 

As appears from an inspection of the reports of the 
Commissioner-General of Immigration, the most difficult 
problem, in connection with the immigration question is to 
secure a proper distribution of the immigrants. Their 
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tendency is to form “ colonies ” in the large cities and thus 
create festering sores upon the body politic instead of a 
material addition to the productive resources of the country. 
Section 40 of the act of 1907 provides for the appointment 
of agents by the States and Territories to be located at the 
immigration stations, for the purpose of inducing the settle- 
ment of immigrants therein. But these agencies do not ap- 
pear to have brought the desired relief. In his report for 
1906 the Commissioner says: | 

“Tt is true that in the vast majority of cases the alien 
has determined in advance, at least tentatively, upon his 
future place of settlement; ” 
and it would appear, therefore, to be almost necessary, in 
crder to secure a considerable number of immigrants for 
a certain locality, that a representative of such place present 
its resources and attractive features to them before they 
leave the foreign territory. And, manifestly, any plan 
which has in view a distribution of the alien immigrants 
among the rural population, and to procure their services 
in the development of industries in which labor is deficient, 
and thus remove them from competition with American 
laborers in those vocations which are overcrowded, is in 
entire accord with the spirit of our immigration laws. 

The conclusion here reached is not in conflict with the 
points decided by Attorney-General Bonaparte in his opin- 
lons, one transmitted to the President March 6, 1907 (26 
Op. 180), and the other to the Secretary of Commerce and 
Labor on September 30, 1907 (26 Op. 410). In the first 
opinion the Attorney-General held that under the law 
as it existed before the passage of the act of 1907, aliens 
were not subject to exclusion who had been imported under 
the following circumstances: 

* Before sailing, each of the laborers signed a paper con- 
taining the scale of wages advertised as the prevailing rates 
paid in South Carolina, Commissioner Watson on his part 
agreeing to find employment for such emigrants at the rates 
stated. The commissioner was under no obligation to 
supply any particular laborer, or any laborers at all, to an 
employer solely because he had contributed to the immigra- 
tion fund; and the immigrants themselves were free to 
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reject any particular offer of employment that might be 
made” (p. 190). 

Attention is called to the fact that the last syllabus on 
page 180 states the conclusion of the Attorney-General to 
have been precisely contrary to what it actually was. 

In the latter opinion it appeared that representatives of 
the Louisiana State board of agriculture and immigration 
had approached one Garcia in Havana, and solicited him 
to emigrate to Louisiana, assuring him that employment 
as a farm laborer would be secured for him on his arrival, 
and that such assurance operated as a material, if not the 
principal, inducement to his immigration, and it was held 
that under the provisions of the act of 1907 Garcia was 
subject to exclusion. 

It is expressly stated by the governor of Hawaii that Mr. 
Campbell’s mission is to arrange for the transportation of 
those who have already determined to migrate, and not to 
induce immigration into the Territory by any offers or 
promises of employment. 

I am therefore of the opinion that the course being pur- 
sued by Hawaii is strictly within the alien contract labor 
law and the immigration laws of the United States. 

Very respectfully, 
GEORGE W. WICKERSHAM. 


THe PRESIDENT. 


CIVIL SERVICE—REDUCTIONS—NO PREFERENCE TO EX- 
SOLDIERS AND SAILORS, ETC. 


Ixx-soldiers or sailors, or the widows and orphans of deceased sol- 
diers and sailors, are not entitled, under the provisions of section 
1754, Revised Statutes, section 3 of the act of August 15, 1876 
(19 Stat. 169), and section 7 of the civil-service act of January 
16, 18838 (22 Stat. 406), to preference over other persons, when 
reductions in salary and rank are to be made, even though their 
qualifications are equal. 


DEPARTMENT OF JUSTICE, 
July 28, 1909. 


Sir: I have given careful consideration to the communi- 
cation of the Department Adjutant, Spanish War Veterans, 
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dated June 23, 1909, which you referred to me, requesting 
a construction of the proviso in section 3 of the act of 
August 15, 1876 (19 Stat. 148, 169), in order to determine 
whether or not, under that proviso, an ex-soldier or sailor 
or other person of the class described in the act must be 
given a preference over other persons when reductions in 
salary and rank are to be made, provided their qualifica- 
tions are equal. Section 1754, Revised Statutes, provides 
as follows: 

“Persons honorably discharged from the military or 
naval service by reason of disability resulting from wounds 
or sickness incurred in the line of duty, shall be preferred 
for appointments to civil offices, provided they are found 
to possess the business capacity necessary for the proper 
discharge of the duties of such offices.” 

This preference was extended by the proviso in section 
3 of the act of August 15, 1876 (19 Stat. 148, 169), which 
is the act referred to in Mr. Smith's communication and 
which reads as follows: 

“Prowided, That in making any reduction of force in any 
of the Executive Departments, the head of such Department 
shall retain those persons who may be equally qualified who 
have been honorably discharged from the military or naval 
service of the United States, and the widows and orphans 
of deceased soldiers and sailors.” 

And by section 7 of the civil-service act of January 16, 
1883 (22 Stat. 403, 406), it was provided: 

“ But nothing herein contained shall be construed to 
take from those honorably discharged from the military 
or naval service any preference conferred by the seventeen 
hundred and fifty-fourth section of the Revised Statutes, 
nor to take from the President any authority not incon- 
sistent with this act conferred by the seventeen hundred 
and fifty-third section of said statutes * * *.” 

On January 17, 1902, President Roosevelt issued an 
Executive order calling the attention of the Departments 
to the provision of the laws giving preference to veterans 
in appointments and retention, and adding: 

“The President desires that wherever the needs of the 
service will justify it and the law will permit, preference 
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shall be given alike in appointment and retention to honor- 
ably discharged veterans of the civil war fitted and well 
qualified to perform the duties of the places which they 
seek or are filling.” 

The statutes to which attention was thus.called by the 
President expressed the full measure of the preference 
given by Congress to persons honorably discharged from 
the military or naval service of the United States, and the 
widows and orphans of deceased soldiers and sailors. They 
constitute in favor of that class an exception to the general 
rules applicable to all civil employees of the Government, 
and full effect must be given in the application of that 
statutory preference to all cases falling within it; but in 
my opinion it would be an unwarranted extension of the 
language of the acts to hold that those provisions require 
that preference should be given to the members of the class 
referred to in the statutes whenever reductions in salary 
and rank are to be made. If Congress intended to extend 
that privilege to members of the classes indicated it would 
have been very simple to have employed language adequate 
to express such intention. The fact that it was deemed 
necessary to amplify the provisions of section 1754, Revised 
Statutes, by express language in the proviso of August 15, 
1876, in order that the preference for appointments to civil 
offices should be extended to preference in retention in serv- 
ice in the case of reduction of a force, is a clear indication 
of a recognition by Congress of the precise limitations of 
the privilege theretofore conferred, and while Congress 
undoubtedly has intended to give preference to veterans 
and their widows and orphans in the matter of appoint- 
ments and when discharges are made to reduce the force, in 
the absence of express language it would be a strained con- 
struction to infer from those provisions the further require- 
ment that-when reductions in salary or im rank are to be 
made preference must be given to the members of that 
particular class. 

In my opinion, therefore, the statutes referred to do not 
give to an ex-soldier or sailor, or the widow and orphans 
of deceased soldiers and sailors, preference over other per- 
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sons when reductions in salary and rank are to be made, 
even though their qualifications are equal. 
Respectfully, 


GEORGE W. WICKERSHAM. 
The PReEsIDENT. 


PAYMASTERS’ CLERKS IN THE ARMY—RETIREMENT. 


Paymasters’ clerks in the Army are properly appointed by the Sec- 
retary of War and are officers of the United States within the 
constitutional meaning of that term. They are officers in the regu- 
ular service within the meaning of acts of Congress respecting re- 
tirement. 

DEPARTMENT OF JUSTICE, 


July 30, 1909. 


Sir: On May 3, 1909, you requested my opinion upon the 
question whether a paymasters’ clerk in the Army 1s eligible 
for and entitled to retirement under sections 1248 and 1245, 
Revised Statutes, and the proviso of the act of June 30, 
1882 (22 Stat. 118). Under date of May 21, 1909, you were 
advised that in my opinion they were so eligible. Subse- 
quently you submitted to me the question whether or not 
service rendered as a contract surgeon prior to April 9, 
1865, in the operation of a contract of employment, was 
service “as an officer or as an enlisted man in the regular - 
or volunteer forces;” and under date of July 14, 1909 
(ante, 468), you were advised that such service was not that 
of a person “ in the regular or volunteer forces.” 

You now ask me to reconsider my opinion regarding the 
eligibility of paymasters’ clerks for retirement, as present- 
ing substantially the same question as that involved in the 
status of contract surgeons. I have, therefore, very care- 
fully reviewed the whole subject with the aid of exhaust- 
ive memoranda prepared by the Judge-Advocate-General 
of the Army. I remain, however, of the opinion that pav- 
masters’ clerks are eligible to retirement within the acts of 
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Congress under which the question arises. These acts are as 
follows, Revised Statutes: | 

“ Src. 1243. When an officer has served forty consecutive 
years as a commissioned officer, he shall, 1f he makes appll- 
cation therefor to the President, be retired from active 
service and placed upon the retired list. When an officer 
has been thirty years in service, he may, upon his own 
application, in the discretion of the President, be so retired, 
and placed on the retired list. 

“ Sec. 1245. When any officer has become incapable of 
performing the duties of his office, he shall be either retired 
from active service, or wholly retired from the service, by 
the President, as hereinafter provided.” 

And the proviso found in the act of June 30, 1882 
(22 Stat. 118) : 

ce * * And provided further, That on and after the 
passage of this act when an officer has served forty years 
either as an officer or soldier in the regular or volunteer 
service, or both, he shall, if he make application therefor 
to the President, be retired from active service and placed 
on the retired list, and, when an officer is sixty-four years 
of age, he shall be retired from active service and placed 
on the retired list: * * *.” | 

The question involved in the inquiry is, whether or not 
a paymaster’s clerk is “an officer” in the regular service, 
within the meaning of these statutes. 

Under the Constitution, officers of the United States 
are appointed (a) by the President, by and with the advice 
and consent of the Senate, (6) by the President alone, (c) 
by the courts, or (d) by the head of a Department. Those 
only who are appointed in one of these modes are, strictly 
speaking, officers of the United States. 

The first mentioned in an act of Congress of a clerk to a 
paymaster in the Army appears to be that contained in sec- 
tion 3 of the act of April 24, 1816 (3 Stat. 297) which, after 
specifying the commissioned officers who should constitute 
the paymasters of the Army, enacted: 

“Provided, That regimental and battalion paymasters 
may be taken either from the subalterns of the Army, or 
citizens, and appointed by the President of the United 
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States. Provided also, That regimental and battalion pay- 
masters shall each receive the pay and emoluments of ma- 
jor, and shall each be allowed a capable noncommissioned 
officer as clerk, who, while so employed, shall receive double 
pay, and the actual expense of transportation while travel- 
ing under orders in the discharge of his duty.” 

The regimental paymasters ceased to be provided for in 
‘the general reorganization act of 1821, which made the 
following provision for the Pay Department: 

“And be it further enacted, That there shall be one pay- 
master-general, with the present compensation, and four- 
teen paymasters, with the pay and emoluments of regi- 
mental paymasters.” (Act March 2, 1821, 3 Stat. 615, 
sec. 9.) 

By section 20, act of July 5, 18388 (5 Stat. 256), it was 
enacted : 

“And be it further enacted, That whenever suitable non- 
commissioned officers or privates can not be procured from 
the line of the Army to serve as paymasters’ clerks, pay- 
masters be and hereby are authorized and empowered, by 
and with the approbation of the Secretary of War, to em- 
ploy citizens to perform that duty, at salaries not to exceed 
five hundred dollars per annum, each.” 

This enactment was embodied in the revision of 1878, and 
became section 1190 of the Revised Statutes, reading as 
follows: 

“ Paymasters and additional paymasters shall be allowed 
a capable noncommissioned officer or private as clerk. 
When suitable noncommissioned officers or privates can not 
be procured from the line of the Army, they are authorized, 
by and with the approbation of the Secretary of War, to 
employ citizens as clerks, at a salary of fourteen hundred 
dollars a year.” (As amended by Act June 30, 1882, 22 
Stat. 118.) 

The practice seems to have grown up at an early date to 
appoint citizens as paymasters’ clerks, and by successive acts 
of legislation their official rate of pay has been fixed at 
$1,400 per annum, which increases with the length of em- 
ployment to $1,800 per annum, the maximum pay allowed 
for clerical services in any of the staff departments. The 
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present arrangement of graded pay was established by the 
act of May 26, 1900 (31 Stat. 209), in language which rec- 
ognizes the permanent tenure of office of these officials: 

“Provided, That hereafter the pay of army paymasters’ 
clerks who have served as such over fifteen years shall be 
one thousand eight hundred dollars per annum; the pay 
of army paymasters’ clerks who have served as such over ten 
years shall be one thousand six hundred dollars each per 
annum; the pay of army paymasters’ clerks who have 
served as such over five years shall be one thousand five 
hundred dollars each per annum; the pay of other army 
paymasters’ clerks shall be one thousand four hundred 
dollars each per annum.” (31 Stat. 209.) 

These statutes for a great many years past have been con- 
strued by the War Department as authorizing the Secre- 
tary to directly appoint paymasters’ clerks upon the nomi- 
nation of the paymasters, instead of merely to approve 
appointments by the paymasters, and inasmuch as Congress 
has made the authority of the paymasters to appoint the 
clerks dependent upon the approval of the Secretary, it was 
a natural construction to put upon the act, that the Secre- 
tary should express his approval in the form of a direct 
appointment of the clerk. This construction has also the 
sanction of judicial decision. 

In United States v. Hartwell (6 Wall. 885) ,"Hartwell was 
a clerk in the subtreasury at Boston, appointed by an as- 
sistant treasurer, with the approbation of the Secretary of 
the Treasury, under a provision of an act (14 Stat. 202) 
which provided that: 

‘cx * * the assistant treasurer of the United States at 
Boston is hereby authorized to appoint with the approba- 
tion of the Secretary of the Treasury * * *” 
certain clerks, of whom Hartwell was one. Except in the 
use of the word “ appoint,” instead of “ employ,” this pro- 
vision is the same as that of section 1190, authorizing pay- 
masters to employ clerks with the approbation of the Secre- 
tary of War. The Supreme Court held that such an ap- 
pointment was made by the head of a Department under 
authority of Congress, saying (pp. 393-394) : 
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“The defendant was appointed by the head of a De- 
partment within the. meaning of the constitutional pro- 
vision upon the subject of the appointing power.” 

This decision that the approval by the Secretary of an 
appointment by the assistant treasurer was an appoint- 
ment by the Secretary, and one authorized by the act there 
in question, necessarily determined that the act gave to the 
Secretary the power to make the appointment. 

There is no distinction in principle between such an ap- 
pointment under 14 Stat. 202 and an appointment of a 
paymaster’s clerk with the approbation of the Secretary of 
War under section 1190, Revised Statutes, and therefore 
such officials so appointed would be inferior officers of the 
United States in the constitutional sense, unless Congress 
should directly or by necessary inference determine other- 
wise. The practical application of this power seems also 
to have been the appointment of an officer to an office. 

However appropriate may have been the use of the word 
“employ ” in the early days when these clerks were simply 
hired as civilians, and where the transaction was a contract 
or hiring or employment, the word is of little importance 
under the present practice, which has no element of contract 
or employment, but is an appointment to a place where the 
duties, salary, and all that pertains to the place are fixed 
by law or established usage, and the appointee is subject to 
removal at any time, and is required to take an oath of 
office. This is an offre and not merely contract of hiring or 
emplovment. 

In the Hartwell case above cited (6 Wall. 385), one of the 
questions directly involved was whether the defendant, a 
clerk in the office of the Assistant Treasurer of the United 
States, was “an officer or other person charged by this act, 
or any other act, with the safe-keeping, transfer and dis- 
bursement of public moneys” within the meaning of the 
subtreasury act (9 Stat. 59), making such person’ liable 
for embezzlement of funds deposited with him in the man- 
ner forbidden by the act. The court said: 
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“Was the defendant an officer or person ‘ charged with 
the safe-keeping of the public money’ within the meaning 
of the act? We think he was both. 

“He was a public officer. * * * 

* * * * * * * 

‘An office is a public station or employment, conferred 
by the appointment of government. The term embraces the 
ideas of tenure, duration, emolument, and duties. 

“The employment of the defendant was in the public 
service of the United States. He was appointed pursuant 
to law, and his compensation was fixed by law. Vacating 
the office of his superior would not have affected the tenure 
of his place. His duties were continuing and permanent, 
not occasional or temporary. They were to be such as his 
superior in office should prescribe. 

“A government office is different from a government con- 
tract. The latter from its nature is necessarily limited in 
its duration and specific in its objects. The terms agreed 
upon define the rights and obligations of both parties, and 
neither may depart from them without the assent of the 
other. 

“The defendant was appointed by the head of a depart- 
ment within the meaning of the constitutional provision 
upon the subject of the appointing power.” 

It will be observed that the court uses the word “ap- — 
point ” and “ employed ” as meaning the same. 

The same interpretation has been given to the statute by 
the Army Regulations (1904), which contain the following 
paragraphs: 

“1602. Manuals issued by the Staff Department and ap- 
proved by the Secretary of War, when not in conflict with 
any of the provisions of these regulations, will have equal 
force therewith. 

“1603. The standard blank forms used in army admin- 
istration with the notes and directions thereon have the 
force and effect of army regulation * * *,” 

In the Manual for the Pay Department thus referred to 
(1905) it 1s provided, paragraph 518: 

“Personal clerks to paymasters are appointed by the 
Secretary of War on the recommendation of the Paymaster- 
General and by nomination of the paymaster.” 
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In the Manual for 1907, paragraphs 422 and 423, the 
clause relating to such appointments is referred to in a note 
thus: 

“ 492, Paymasters are authorized by and with the appro- 
bation of the Secretary of War to employ citizens as clerks. 
(1190 R. 8S.) 

Norr.—Paymasters’ clerks are appointed by the Secretary 
of War on the recommendation of the Paymaster-General. 
Personal clerks to paymasters of the permanent force may 
be nominated by the paymaster, but personal clerks to de- 
tailed paymasters will be drawn from the unassigned list, 
the paymaster being authorized to suggest his preference 
before assignment is made. 

“493. A clerk whose acceptance of an appointment was 
evidenced by his entrance on duty is entitled to pay from 
that date, although oath was not taken until a latter date; 
but the voucher should show the manner of acceptance 
+ * x 

“436. The Secretary of War may hereafter authorize the 
assignment to duty in the office of the Paymaster-General, 
not to exceed five of the paymasters’ clerks authorized by 
law. (Act of Mar. 2, 1905, 33 Stat. 833; G. O. 40, 1905.)” 

The uniform practice has long been in accordance with 
these provisions. 

I am not advised of the time when these or similar pro- 
visions first appeared in the Manuals for the staff, but I 
am informed by the Paymaster-General of the Army that, 
from a period antedating the civil war, these paymasters’ 
clerks have been uniformly thus appointed bv the Secre- 
tary of War, and from civil life only; and, further, these 
appointees uniformly have been given a formal written ap- 
pointment or commission and required to take an oath of 
office. The original of one of these written appointments, 
handed me by the Paymaster-General, as a sample of 
others, omitting the name, is as follows: 


War DEPARTMENT, 
“ Washington, August 11, 1899. 
is hereby appointed paymaster’s clerk at 
$1,400 per annum in the Pay Department at Large, and 
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assigned for duty to Maj. H. L. Rogers, U. 8S. Army, and 
will enter upon his duties after taking the oath prescribed 
by section 1757 of the Revised Statutes of the United States. 
“G. D. Merkiesoun, 
“Assistant Secretary of War.” 


This is, in all respects, and in form and substance, a com- 
mission, and the officer is appointed in the military service 
and not employed as a civilian. 

Even if this case lacked many of the essential elements 
of a complete grant by Congress of the power to make these 
appointments, still, generally, wherever such a power 
may be expressly conferred, it may also be conferred by 
long and uniform acquiescence in and assent to its exercise. 
And in this case, after so long and uniform an exercise of 
this power by the various Secretaries of War, with the 
full knowledge and consent of Congress, it is now much too 
lute to say that during all this time this power has been 
usurped by the War Department with the full knowledge 
and assent of Congress, and that the money paid this small 
army of clerks was legally expended. 

“The construction given to a statute by those charged 
with the duty of executing it is always entitled to the most 
respectful consideration, and ought not to be overruled 
without cogent reasons.” (Hdwards v. Darby, 12 Wheat. 
206, 210; United States v. The State Bank of North Caro- 
lina, 6 Peters 29; United States v. MacDaniel, 7 id. 1; per 
Swayne, J., in United States v. Moore, 95 U.S. 760, 763.) 

I am therefore of opinion that, by the provisions above 
quoted, and by its long acquiescence in and assent to the 
exercise of this power, Congress has conferred upon the 
Secretary of War power to thus appoint paymasters’ clerks 
in the Army; and that persons so appointed, 1f they have 
the other requisites therefor, are officers within the mean- 
ing of sections 1243 and 1245, Revised Statutes, and the pro- 
viso of the act of June 30, 1882. 

The question of the status of paymasters’ clerks in the 
Navy has been passed upon several times, and the respective 
duties and position of the two classes and their relation to 
the branch of the service to which they respectively belong 
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are so similar, that if a paymaster’s clerk in the Navy is 
an officer within the meaning of the retirement acts, a simi- 
Jar functionary in the Army would certainly be entitled to 
the same status. 

In Ex parte Reed (100 U. S. 13), the question was 
whether a paymaster’s clerk was a person in the naval 
service of the United States and subject to trial by court- 
martial. The court held that he was both, saying among 
other things, on page 21: 

“The place of paymaster’s clerk is an important one in 
the machinery of the Navy. Their appointment must be 
approved by the commander of the ship. Their acceptance 
and agreement to submit to the laws and regulations for the 
government and discipline of the Navy must be in writing, 
and filed in the Department. They must take an oath, and 
bind themselves to serve until discharged. The discharge 
must be by the appointing power, and approved in the 
same manner as the appointment. They are required to 
wear the uniform of the service; they have a fixed rank; 
they are upon the pay roll, and are paid accordingly. They 
may also become entitled to a pension and to bounty land. 
rages Regulations of August 7, 1876, p. 95; Jn re Bogart, 

2 Sawyer 396; United States v. Bogart, 3 Benedict 257; 
Rev. Stat., secs. 4695 and 2426. 

“ The pred order and efficiency of the service — 
largely upon the faithful performance of their duties. 

“ Tf these officers are not in the naval service, it may well 
be asked who are.” 

The use of the term “ officers ” in this opinion was de- 
scriptive and not technical, and the case did not involve a 
decision that paymasters’ clerks were “officers.” It did, 
however, determine that they had a military status as part 
of the naval establishment and not a mere contract relation 
to the service. 

In United States v. Mouat (124 U.S. 303), the question 
was whether a certain special act, exempting officers of the 
Navy from the operation of a former general statute, in- 
cluded paymasters’ clerks, and the court held that it did 
not. The court said, page 306: 

“As this is a special statute, exempting for particular 
reasons a certain class of persons from the operation of a 
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general law, which was left to include all other persons in 
the employment of or holding an appointment under the 
Government of the United States, it is obviously proper to 
confine that class to those who are, properly speaking, 
officers of the Navy. There is nothing in the context, nor 
in the reason which may have been supposed to influence 
Congress in making this exception out of the general law, 
justifying its application to any other persons than those 
who are, strictly speaking, officers of the Navy.” 

The further point was made in that case that Mouat, the 
paymaster’s clerk, was not an officer of the Navy within the 
decision in United States v. Germaine (99 U. S. 508), be- 
cause not appointed by the head of a Department. 

“In response to this objection to the claimant as an 
officer of the United States, it is alleged that his appoint- 
ment as paymaster’s clerk, as shown by the finding of facts 
in the Court of Claims, althotigh made by a paymaster in 
the United States Navy, has indorsed on it the approval of 
D. B. Harmony, Acting Secretary of the Navy.” 

On this point the court said (page 307) : 

“If there were any statute which authorized the head 
of the Navy Department to appoint a paymaster’s clerk, 
the technical argument that the appointment in this case, 
although actually made by Paymaster Whitehouse and 
only approved by Harmony as Acting Secretary in a formal 
Way, with the approval of a half dozen other officers, might 
still be considered sufficient to call this an appointment by 
the head of that Department. But there is no statute au- 
thorizing the Secretary of the Navy to appoint a pay- 
master’s clerk, nor is there any act requiring his approval 
of such an appointment, and the regulations of the Navy 
do not seem to require any such appointment or approval 
for the holding of that position. 

“The claimant, therefore, was not an officer, either ap- 
pointed by the President, or under the authority of any law 
vesting such appointment in the head of a Department.” 

United States v. Hendee (124 U. S. 309), decided on 
the same day, arose in the Court of Claims under the act of 
March 38, 1883 (22 Stat. 473), providing: 

“And all officers of the Navy shall be credited with the 
actual time they may have served as officers or enlisted men 
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in the regular or volunteer Army or Navy, or both, and 
shall receive all the benefits of such actual service in all 
respects in the same manner as if all said service had been 
continuous * * *,” 

The question there was, whether the plaintiff was entitled 
to credit for the time he served as paymaster’s clerk, or, as 
the court said, whether a paymaster’s clerk 1s an officer of 
the Navy within the meaning of said act. 

The court said: 

“We have just decided, in the case of United States v. 
Mouat (ante, 303), that a paymaster’s clerk is not, in the 
constitutional sense of the word, an officer of the United 
States; but we added also that Congress may have used the 
word ‘ officer ’ in a less strict sense in some other connections, 
and in the passage of certain statutes might have intended 
a more popular signification to be given to that term. And 
in regard to the act of 1883, we think that its proper con- 
struction requires that the officer, when subsequently coming 
to compute what increase shall be made to his statutorv 
salary by reason of his previous service, has a right to count 
other service than that rendered in the character of an offi- 
cer, as defined by the Constitution of the United States. Its 
language is, that ‘all officers of the Navy shall be credited 
with the actual time they may have served as officers or en- 
listed men.’ | 

“ The claimant here is an officer of the Navy, and is, there- 
fore, to be credited with the actual time that he served as 
an officer or enlisted man in the Regular or Volunteer Army 
or Navy, or both. We think the words ‘ officers or enlisted 
men in the regular or volunteer Army or Navy, or both,’ 
was intended to include all men regularly in service in the 
Army or Navy, and that the expression ‘ officers or enlisted 
men ’ is not to be construed distributively as requiring that 
a person should be an enlisted man, or an officer nominated 
and appointed by the President, or by the heal of a De- 
partment, but that it was meant to include all men in 
service, either by enlistment or regular appointment in the 
Army or Navy. We are of opinion that the word ‘ officer ’ 
is used in that statute in the more general sense which 
would include a paymaster’s clerk; that this was the inten- 
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tion of Congress in its enactment, and that the collocation of 
the words means this, especially when it is added that they 
‘shall receive all the benefits of such actual service in all 
respects and in the same manner as 1f said service had been 
continuous and in the Regular Navy.’ ” 

The net result of these decisions 1s that while paymasters’ 
clerks in the Navy, not being required by act of Congress 
to be appointed by the head of the department, are not offi- 
cers in the constitutional sense, yet they have a status in 
the naval service of which they form a part, and not merely 
a contract relation therto, and within the meaning of cer- 
tain statutes are officers of the Navy. 

In re Thomas, 13888 (23 Fed. Cases 931), 1t was held that 
a paymaster’s clerk in the Army was in the military service 
of the United States, and subject to trial by court-martial. 
The court said, on page 931: 

“The paymaster’s clerk is an officer or person engaged 
in a particular department of the milttary service, and is so 
recognized; he is charged by the paymaster with the per- 
formance of important duties, in an important branch of 
the service; is required to take an oath as such, and receives 
a stipulated salary for his services, from the Government, 
paid out of the military fund. He is not compelled to en- 
gage in this service, but when he does voluntarily so engage, 
he renders himself liable to the laws, rules, and regulations 
connected therewith, and amenable to the military tribunals 
for any violations thereof, as therein prescribed. * * * 
The relator was as much in the military service in the per- 
formance of this duty as in that of any other connected 
with that office.” | 

That a paymaster’s clerk in the Army is in the military 
service, and is an officer therein, has been also more than 
once decided by the Comptroller of the Treasury. 

In 7 Comp. Dec. 715 the question was whether a pay- 
master’s clerk was entitled to the 10 per cent addition to 
his regular pay for the time he served in Porto Rico, under 
the act of May 26, 1900, which gave to officers 10 per cent 
and to enlisted men 20 per cent additional pay while serv- 
ing in Porto Rico, Cuba, Hawai, the Philippines, and 
Alaska. The single question whether a paymaster’s clerk 
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was an officer in the Army within the meaning of that act 
was distinctly presented, and the Comptroller held that he 
was, saying, page 720: 

“ Within the meaning of the authorities cited, so far as 
the question here involved is concerned, I can see no differ- 
ence in the status of a paymaster’s clerk in the Army and 
a paymaster’s clerk in the Navy. According to the above 
authorities, one is an officer, in a general sense, in the mili- 
tary service, and is liable to be arrested and tried before a 
court-martial, and the other is an officer, in the general 
sense, in the Navy, and subject to the jurisdiction of naval 
courts-martial. The nature of their duties is essentially the 
same. The duties of an army paymaster’s clerk bear the 
same relation to the Army as those of a navy paymaster's 
clerk do to the Navy. Whether one 1s subjected to a more 
rigid discipline than the other, which is a matter of regula- 
tion, and which may be changed from time to time, can 
make no difference so far as the question here involved is 
concerned. The salary of each 1s fixed by law. The posi- 
tion of paymaster’s clerk in the Army is provided by law, 
and, although there is no statute specifically authorizing 
it, he 1s appointed by the Secretary of War for an in- 
definite period, is required to take an oath, and 1s discharged 
on recommendation of the Paymaster-General by the Secre- 
tary of War. 

“In view of what I have already said and the authorities 
cited, I am of opinion that a paymaster’s clerk is an officer 
within the meaning of the act of May 26,1900. * * *.” 

In 9 Comp. Dec. 90, the question was whether an officer 
was entitled to count the time which he served as pay- 
master’s clerk in the Army, in computing his longevity pay, 
under an act giving to officers a certain increase in pay for 
each five years of service. The Comptroller held that he 
was, and that a paymaster’s clerk was an officer in the Army, 
within the meaning of that act; and quoted approvingly 
what was said in the first case above cited. 

This was reaffirmed in 14 Comp. Dec. 198 under an act 
giving increased pay to officers while serving in outlying 
territories, except Porto Rico and Hawaii. 
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In Josephine L. Schreiner, Admx., v. United States, 
decided in the Court of Claims, May 25, 1908, it was said: 

“ Section 1190 of the Revised Statutes provides for the 
appointment of paymaster’s clerks from noncommissioned 
officers or privates of the Army, and if such can not be pro- 
cured then citizens may be employed at a salary of $1,200 
a year, by and with the approbation of the Secretary of 
War. And the act of May 26, 1900 (31 Stat. 209), pro- 
vides for the pay of army paymasters on a longevity basis. 
The pay status of such officers, therefore, is the same as 
regular army or naval officials in either branch of the 
military establishment.” 

Finally, that Congress has itself recognized paymasters’ 
clerks in the Army as officers is shown in the case in 14 
Comp. Dec. 200, where a bill was amended by striking out 
the word “ commissioned ” before the word “ officer,” for 
the sole purpose, as there expressed, of making the act 
apply to paymasters’ clerks. 

If the case were one of original impression I should 
hesitate to hold that the appointment of a paymaster’s 
clerk under the provisions of the statute above quoted con- 
stituted the clerk a part of the military establishment and 
made him an officer within the meaning of the acts appli- 
cable to retirement; but, in view of the practical construc- 
tion which has been given to the statute by the War Depart- 
ment and the Comptroller’s office, the recognition by Con- 
gress, and the decisions of the Supreme Court, above re- 
ferred to, I am constrained to the conclusion that these 
clerks are properly appointed by the Secretary of War, and 
are officers of the United States within the constitutional 
meaning of that term; and that they are officers in the regu- 
lar service within the meaning of the acts of Congress with 
respect to retirement. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SrecrETARY OF War. 
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IMMIGRATION—CITIZENSHIP—DEPORTATION—ALIEN 
WOMAN MARRIED TO AN AMERICAN CITIZEN. 


An alien prostitute who entered the United States and was found 
an inmate of a house of ill fame and practicing prostitution 
within three years after landing, having been since lawfully 
married to a native-born citizen of the United States, is to be 
deemed a citizen, and can not be deported under the immigra- 
tion laws for her conduct previous to her marriage. 

The words ‘‘ who might herself be lawfully naturalized,” in the act 
of February 10, 1855 (10 Stat. 604), and section 1994, Revised 
Statutes, refer to the class or race who might be lawfully natural- 
ized, and compliance with the other conditions of the naturaliza- 
tion laws is not required. 

The immigration laws have not added to the classes of persons 
incapable in their own right of naturalization. 

DEPARTMENT OF JUSTICE, 


July 30, 1909. 


Sir: I beg to acknowledge the receipt of your letter of 
the first instant, requesting my opinion upon the question 
whether, under the circumstances of the following case, 
as stated by you, the person referred to may be lawfully 
deported from the United States to the country whence 
she came, by virtue of the immigration act of February 20, 
1907: 

“The person concerned is a young woman, 28 years of 
age, and a native of Belgium. She entered the United 
States at the port of New York Mav 5, 1907, and was at 
that time unmarried. After landing in this country she 
proceeded at once to Crawford, Nebr., where she has since 
resided. On February 4, 1909, together with the keepers of 
a house of prostitution, she was taken before a United States 
commissioner, by way of initiating criminal proceedings 
under section 3 of the immigration act (34 Stat. 898). All 
the parties were released by the commissioner under bond. 
On February 23, 1909, pursuant to an application made by a 
local inspector of the Immigration Service, this department 
issued a warrant for the arrest of the young woman, with a 
view to her deportation as being an alien found in the 
United States in violation of law, 1. e., an alien prostitute 
and one who had entered the country for that’ purpose and 
who had been found an inmate of a house of prostitution 
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and practicing the same within three years after landing. 
The woman in question was duly taken into custody under 
this warrant on March 5, 1909; the proceedings before the 
United States commisioner, so far as she was concerned, 
were dismissed; and she was given a hearing before the 
immigrant inspector touching her right to be and remain in 
the United States. From the testimony taken at this hear- 
ing it appears that she came to the United States under an 
assumed name, accompanied by another woman, who was 
the mistress of the house of ill fame in which she was found 
in Crawford, Nebr.; that she was taken directly to that city 
and at once entered the service of her companion as a do- 
mestic; that some months later she began to live the life of 
a prostitute and became one of the regular inmates of the 
establishment, so continuing until the end of January, 1909, 
when she was taken sick. It further appears that after her 
release by the United States commissioner, and before her 
arrest under a warrant of this department, namely, on 
February 12, 1909, she was lawfully married at Harrison, 
Nebr., to a native-born citizen of the United States, a pri- 
vate in Troop K, Eighth Cavalry, United States Army, sta- 
tioned at Fort Robinson, Nebr. The professed intention of 
the woman at the time of her marriage was to abandon her 
previous mode of life and to remove with her husband to 
his home in Pennsylvania, upon his discharge from the 
army on July 1, 1909. The husband is aware of the cause 
of his wife’s arrest, but nevertheless professes to believe in 
her good intentions and has appealed to the President for 
the protection of her rights and his own.” 

In regard to this case, you say: 

“ Concerning my authority under the immigration act to 
cause the deportation of this woman to Belgium, two views 
have been taken and earnestly advocated within this de- 
partment. On the one hand, it is said that by virtue of 
section 1994 of the Revised Statutes of the United States, 
as construed and applied by the courts, the woman in 
question, upon her marriage with a citizen of the United 
States, became herself, irrespective of her personal qualifi- 
cations for naturalization in her own right, a citizen also, 
and as such is withdrawn from the operation of the immi- 
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eration act. On the other hand, it 1s urged that, so far as 
alien women are concerned, who have not resided in the 
United States for the full term of three years, section 3 of 
the immigration act creates an additional disability with 
respect to any rights which they might otherwise acquire 
by virtue of section 1994 of the Revised Statutes, and that 
until the three years mentioned have elapsed an alien 
woman can not, by any act of her own, even by marriage to 
a citizen of the United States, relieve herself of hability to 
deportation as an alien, should such a course be required 
by the terms of the immigration act; and in support of this 
view the opinion of the court in the case of /n re Rustigian 
(165 Fed. 980), is cited.” 

Section 1994 of the Revised Statutes of the United States 
provides: 

‘“ Any woman who is now or may hereafter be married 
to a citizen of the United States, and who might herself 
be lawfully naturalized, shall be deemed a citizen.” 

This provision is taken from section 2 of the act of Feb- 
ruary 10, 1855 (10 Stat. 604), which provided: 

“That anv woman who might lawfully be naturalized 
under the existing laws, married, or who shall be married 
to a citizen of the United States, shall be deemed and taken 
to be a citizen.” 

The naturalization laws were originally limited to * any 
alien being a free white person.” (Act of March 26, 1790, 
1 Stat. 103; act of January 29, 1795, 1 Stat. 4145 act of 
April 14, 1802, 2 Stat. 153; act of May 26, 1824, 4 Stat. 69.) 
They were later extended to aliens of African nativity and 
to persons of African descent. (Act of July 14, 1870. 16 
Stat. 254; act of February 18, 1875, 18 Stat. 318; sec. 2169, 
R. 8S.) 

The primary qualifications for citizenship have always 
been residence within the United States for a certain period 
(originally two years but later extended to five), and 
within the jurisdiction of the court admitting the alien for 
a period of one year, good moral character, and attachment 
to the principles of the Constitution of the United States. 

In Aelley v. Owen (7 Wall. £96), the Supreme Court 

construed the act of February 10, 1855. From the facts 
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of that case, it appears that the court was called upon to 
decide whether the statute applied to the case of an alien 
woman, resident within the United States, married to a 
man who was not naturalized under the laws of the United 
States until subsequent to the marriage, and whether the 
requirement of five years’ residence within the United States 
was one of the conditions to be met in the case of an alien 
woman married to a citizen of the United States. Speak- 
ing by Mr. Justice Field, the court said: 

‘ As we construe this act, it confers the privileges of citi- 
zenship upon women married to citizens of the United 
States if they are of the class of persons for whose natural- 
ization the previous acts of Congress provide. The terms 
‘married,’ or ‘ who shall be married,’ do not refer, in our 
judgment, to the time when the ceremony of marriage is 
celebrated, but to a state of marriage. They mean that 
whenever a woman who under previous acts might be 
naturalized, is in a state of marriage to a citizen, whether 
his citizenship existed at the passage of the act or subse- 
quently, or before or after the marriage, she becomes, by 
that fact, a citizen also. His citizenship, whenever it exists, 
confers, under the act, citizenship upon her. The con- 
struction which would restrict the act to women whose 
husbands, at the time of marriage, are citizens would 
exclude far the greater number, for whose benefit, as we 
think, the act was intended. Its object, in our opinion, was 
to allow her citizenship to follow that of her husband, with- 
out the necessity of any application for naturalization on 
her part; and, 1f this was the object, there is no reason for 
the restriction suggested. 

“The terms ‘who might lawfully be naturalized under 
the existing laws’ only limits the application of the law to 
free white women. The previous naturalization act, exist- 
ing at the time, only required that the person applving for 
its benefits should be ‘ a free white person,’ and not an alien 
enemy. (Act of April 14, 1802, 2 Stat. 153.) 

“A similar construction was given to the act by the court 
of appeals of New York, in Burton v. Burton, and is the 
one which gives the widest extension to its provisions.” 
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In the case of Burton v. Burton (1 Keves, N. Y. 359), 
referred to by the Supreme Court, the court of appeals of 
New York, construing the act of February 10, 1855, held 
that the plaintiff, a free white woman, who had never re- 
sided in the United States in the lifetime of her husband, a 
naturalized citizen of the United States, was also a citizen, 
although her husband was not naturalized until subsequent 
to his marriage to the plaintiff in England. In that case, 
Wright, J., with whom the majority of the court con- 
curred, after referring to the English statute on the subject, 
said (pp. 378, 374): 

“*# * * The act of Congress declares that ‘ any woman 
married (that 1s, married at the passage of the act) toa 
citizen of the United States, shall be deemed and taken to be 
a citizen.’ The effect of the act was to grant the privileges 
of citizenship to women married to citizens of the United 
States without regard to the fact whether the ceremony of 
marriage had preceded the ceremony of naturalization in 
cases where the husband was a naturalized citizen, provided 
the woman herself ‘might lawfully be naturalized under 
the then existing laws.’ The existing naturalization act re- 
quired no more than that the person claiming its benefits 
should be a ‘ free white person’ and not an alien enemy. 
(Act of April 14, 1802, 2 Stat. 153.) Such a person ‘ might 
lawfully be naturalized.’ * * * 

‘“ By the correct interpretation of the act of 1855, then, 
I think the plaintiff falls within that class of persons 
to whom the act granted the privileges of citizenship. 
It 1s true that from some cause she never actually resided 
in this country. But the act does not require that the 
woman claiming its benefits shall have resided within the 
United States, and, if it did, the residence of the plain- 
tiff was, by construction of law, the same as that of her hus- 
band. (Story’s Conflict of Laws, par. 46; Warrender v. 
Warrender, 9 Bligh. 103, 104.) It is said, furthermore, that 
she did not, by residence or in any other way, assume the 
allegiance of the United States, or give her assent to the 
citizenship conferred by the act. This, however, was not 
necessary to entitle her to claim its benefits. The privi- 
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leges of citizenship have often been granted to whole classes 
of persons without requiring any act or assent on their 
part, or subjecting them to the duties of allegiance, 
or exposing them to the penal consequences of treason 
in case they should commit acts of hostility against the 
government making the grant. The act of 7 and 8 Vic- 
toria, before alluded to, is a notable example. (1 Chitty’s 
Blackstone 366, Note 1; Ludlam v. Ludlam, 26 N. Y. 376- 
318; Fitch v. Weiler, 6 Harr. [Hare?] 63, 64.)” 

In Leonard v. Grant (5 Fed. 11), Judge Deady, holding 
the circuit court for the district of Oregon, decided that a 
woman who was a native of Switzerland and who had mar- 
ried a citizen by birth of the United States in 1875, was a 
citizen of the United States at the time of the bringing of 
the suit, her husband being then deceased. After holding 
that the citizenship conferred by the act of February 10, 
1855, upon women marrying citizens of the United States 
was not temporary or contingent in its nature, Judge Deady 
sald (pp. 16-17) : 

“There is another question in this case that is not so 
easy of solution. An alien woman who marries a citizen 
of the United States does not thereby become an American 
citizen, unless, at the time ‘she might herself be lawfully 
naturalized ’ also. To entitle the plaintiff to become natural- 
ized at the time she was married to Leonard, on June 19, 1875, - 
she should have been: First, a free white person, or a person 
of African descent or nativity; second, she must have re- 
sided within the United States five years; third, she must. 
have been of good moral character, attached to the prin- 
ciples of the Constitution of the United States, and well 
disposed to the good order and happiness of the same; and, 
fourth, she must have renounced all titles or orders of 
nobility, if any she had. If, whenever during the life of 
the woman or afterwards, the question of her citizenship 
arises in a legal proceeding, the party asserting her citi- 
zenship by reason of her marriage with a citizen must not 
only prove such marriage, but also that the woman then 
possessed all the further qualifications necessary to her 
becoming naturalized under existing laws, the statute will 
be practically nugatory, if not a delusion and a snare. The 
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proof of the facts may have existed at the time of the mar- 
riage, but vears after, when a controversy arises upon the 
subject, it may be lost or difficult to find. 

“The marriage 1s a public act. of which the law takes 
cognizance and preserves the evidence. and the race of the 
woman is, generally, a fact susceptible of proof; but bevond 
this it would be very difficult, 1f not impossible, to establish, 
efter the lapse of any considerable time. the facts showing 
her right to become naturalized under the then existing 
laws.” 

Referring to Aelly v. Owen and Burton v. Burton 
(supra), Judge Deady said (p. 18): 

cr * 6* in neither case does it appear that there was 
any evidence that the women held to be citizens by reason 
of their marriage with citizens, possessed the qualifications 
of good moral character, attachment to the principles of the 
Constitution, and disposition to the good order and happi- 
ness of the United States. The reasonable inference is that, 
notwithstanding the letter of the statute, * might herself be 
lawfully naturalized, the Supreme. Court considered that 
it was only necessary that the woman should be a person of 
the class or race permitted to be naturalized by exist- 
ing laws, and that in respect to the qualifications arising 
out of her conduct or opinions. being the wife of a citizen. 
she is to be regarded as qualified for citizenship, and there- 
fore considered a citizen. * * *.” 

He therefore concluded (pp. 18-19): 

¢# * * upon the authorities and the reason, if not the 
necessity of the case, that the statute must be construed as 
in effect declaring that an ahen woman who ts of the class 
or race that may be lawfully naturalized under the existing 
laws, and who marries a citizen of the United States, 1s such 
citizen also.” 

In 14 Op. 402 (1874). Attorney - General Williams, 
upon the authority of Aelly v. Owen, Burton v. Burton, 
and Aane v. McCarthy (638.N. C. 299). held that residence 
within the United States for the period required by the 
naturalization laws was not necessary in order to constitute 
an alien woman a citizen who married a cftizen of the 
United States, under the act of Congress of February 10, 
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1855, and that an alien woman who had never resided in 
the United States, but who married a citizen of the United 
States abroad, the parties continuing to reside abroad, was 
to be deemed and taken to be a citizen of the United States 
within the meaning of that act. 

In United States v. Kellar (18 Fed. 82), Mr. Justice 
Harlan, on the circuit, said (¢d. 83-84) : 

“It is not denied that the mother of the defendant be- 
longed to the class of persons who, under the laws of Con- 
gress, might have been lawfully naturalized. Upon her 
marriage, therefore, with a naturalized citizen of the United 
States she became, under the plain words of section 1994, 
ipso facto, a citizen of the United States, as fully as if she 
had complied with all of the provisions of the statutes 
upon the subject of naturalization. There can be do doubt 
of this, in view of the decision of the Supreme Court of 
the United States in Kelly v. Owen (7 Wall. 496), where 
it became necessary to construe the act of February 10, 
1855, which, in respect of the matter now before us, is 
similar to section 1994 of the Revised Statutes.” 

In that case the parents of the defendant were subjects 
of Prussia, the father dying there in 1865, without ever 
having been in this country. Subsequently, the mother 
removed to the United States, bringing her infant son, and 
in 1868 intermarried here with a naturalized citizen. It 
was held that the son became a citizen of the United States, 
under section 2172, Revised Statutes, by virtue of the citi- 
zenship which his mother acquired through her marriage 
to a naturalized citizen of the United States. 

In Hopkins v. Fachant (130 Fed. 839), the Circuit Court 
of Appeals for the Ninth Circuit affirmed an order of the 
district court for the district of Washington discharging 
the petitioner, upon writ of habeas corpus, from the custody 
of the United States marshal for that district and of the 
immigration authorities, he having been arrested for being 
within the United States in violation of the immigration 
laws and held for deportation. The court said (2d. 842, 
843 ) : : 

“ Did the court err in discharging appellee from custody ? 
It will be observed by reference to the statement of facts 
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that no particular ground upon which the court below based 
its order for discharging her is stated; but it does affirma- 
tively appear that pending the application for her release 
under the writ of habeas corpus she was married to Alex- 
ander Fachant, who is stated in the petition for the 
writ to be ‘a naturalized citizen of the United States of 
America. * * *,’ 

«*x * * The court had the right to take the fact 
alleged in the petition, and not denied by the return, to be 
true. The rule is well settled that her marriage to a nat- 
uralized citizen of the United States entitled her to be dis- 
charged. The status of the wife follows that of her hus- 
band. (Rev. Stat., § 1994; Leonard v. Grant, 5 Fed. 11; 
Kelly v. Owen, 7 Wall. 496; United States v. Kellar, 138 
Fed. 82; Ware v. Wisner, 50 Fed. 310; Broadis v. Broadis, 
86 Fed. 951.) And by virtue of her marriage her husband’s 
domicile became her domicile. Zsoz Sim v. United States, 
116 Fed. 920). Upon all the facts of this case, it is apparent 
that the court did not err in discharging appellee from 
custody.” 

The authorities above cited seem to settle the proposition 
that the words “who might herself be lawfully natu- 
ralized,” in the act of February 10, 1855, and section 1994 
of the Revised Statutes, refer to the class or race who 
might be lawfully naturalized, and that comphiance with 
the other conditions of the naturalization laws is not re- 
quired. 

It is true those cases involved only the necessity for resi- 
dence within the United States for the period provided by 
the naturalization laws, or at all, and the question of good 
moral character did not arise therein. But the principle 
upon which they were decided—that class or race alone was 
to be considered—is broad enough to cover the matter of 
character also. 

It may be argued with some force that Congress could 
not have intended by the statute in question to confer citi- 
zenship upon alien women of immoral character, in view 
of the fact that the naturalization laws have always re- 
quired an applicant for citizenship to be of good moral 
character. But, assuming this to be so, it may be said that 
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Congress considered the fact that a woman was married to a 
citizen of the United States as indicative of her good char- 
acter, whatever she may have been previous to her marriage. 
The difficulty, if not the impossibility, of proving quali- 
fications for citizenship in this and other respects, after the 
lapse of any considerable time, is adverted to in Leonard 
v. Grant, and the danger of unjust asperations upon the 
character of citizens’ wives if such a matter could be made 
an issue is manifest. 

It 1s said, however, that “so far as alien women are con- 
cerned, who have not resided in the United States for the 
- full term of three years, section 3 of the immigration act 
creates an additional disability with respect to any rights 
which an alien woman might otherwise acquire by virtue 
of section 1994 of the Revised Statutes, and that, until the 
three years mentioned have elapsed, an alien woman can 
not, by any act of her own, even by marriage to a citizen of 
the United States, relieve herself of her liability to deporta- 
tion as an alien woman, should such a course be required 
by the terms of the immigration act.” 

In support of this view, the opinion of Judge Brown, 
holding the circuit court for the district of Rhode Island, 
in the case of Jn re Rustigian (165 Fed. 980), is cited. 

That was an application for naturalization by Rustigian, 
who was a subject of the Sultan of Turkey, residing in 
Rhode Island. His declaration of intention to become a 
citizen of the United States was filed February 21, 1906. 
Prior to the filing of his petition for naturalization, his 
wife, a British subject, had come to this country for the 
first time, and had been refused admission by the immigra- 
tion officers of New York as an alien afflicted with a danger- 
ous disease, “trachoma.” She was then being detained at 
the Immigration Hospital at Ells Island. 

The action in respect to Rustigian’s wife was taken pur- 
suant to section 37 of the immigration act of February 20, 
1907 (384 Stat. 898), which provides: 

“Sec. 37. That whenever an alien shall have taken up 
his permanent residence in this country, and shall have filed 
his declaration of intention to become a citizen, and there- 
after shall send for his wife, or minor children to join him, 
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if said wife or any of said children shall be found to be 
affected with any contageous disorder, such wife or children 
shall be held, under such regulations as the Secretary of 
Commerce and Labor shall prescribe, until it shall be de- 
termined whether the disorder will be easily curable, or 
whether they can be permitted to land without danger to 
other persons; and they shall not be either admitted or de- 
ported until such facts have been ascertained; and if it shall 
be determined that the disorder is easily curable or that 
they can be permitted to land without danger to other per- 
sons, they shall, if otherwise admissible, thereupon be 
admitted.” | 

Counsel for the United States opposed the granting of 
the petition for naturalization upon the ground that to do 
so would naturalize not only the petitioner, but his wife as 
well, and thus entitle her to admission to the United States 
as an American citizen, since section 2 of the immigration 
act excludes only aliens. With this view, counsel for the 
petitioner agreed. Judge Brown, however, stated that he 
was unable to approve the soundness of the contention that 
the naturalization of the husband changed the political 
status of a wife who had not actually gained admission 
into the United States. Referring to section 1994, Revised 
Statutes, he said (165 Fed. 982-983) : 

“An alien woman who 1s of a class of persons excluded by 
law from admission to the United States does not come 
within the expression ‘ who might herself be lawfully nat- 
uralized.’ 

“ The case of Welly v. Owen (7 Wall. 496, 19 L. Ed. 283), 
did not involve the question of the necessity of the wife’s 
coming within the territorial limits of the United States. 
The persons whose citizenship was in question were all resi- 
dent in the United States. 

“The expression used by Mr. Justice Field, ‘ The terms 
“who might lawfully be naturalized under existing 
laws” only limit the application of the law to free white 
women,’ must be interpreted in its application to the special 
facts and to the incapacities under the then existing laws. 
The immigration laws have since added to the classes of 
persons who are incapable in their own right of naturaliza- 
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tion. It is not enough under existing law that the applicant 
for admission to the country be a ‘ free white person.’ She 
must also be a person not within the classes excluded by 
the immigration laws. The citizenship of the husband is 
extended to the wife by this statute only when she herself 
is a person who might be lawfully naturalized. Her own 
capacity 1s a prerequisite to her attaining citizenship. If 
herself lacking in that capacity, the married status can not 
confer it upon her.” 

After quoting Van Dyne on Naturalization, Secretary 
Olney, and Zartarian v. Billings (204 U. S. 174, 175), in 
support of the proposition that residence within the United 
States was necessary under section 1994, Revised Statutes, 
Judge Brown said (7d. 983): 

“Tf, however, it was the intention of Congress in enact- 
ing section 1994 to confer citizenship upon any person who 
has never been within the territorial jurisdiction of the 
United States, it seems entirely unreasonable to hold that 
it was the intention of Congress to confer American citizen- 
ship upon an alien who is excluded by the immigration acts 
from admission to the country. 

“The petitioner has urged that his petition be granted 
in order that he may thereby gain the right to bring his 
wife into the country. I am of the opinion that a decree of 
naturalization can not have this effect. If convinced that 
it did, I should be constrained to deny this petition at 
cnce. 

“ So far as I am informed, it has not yet been determined 
whether the disease with which the wife is afflicted is 
curable or incurable. If incurable, the wife will be subject 
to deportation. Whether, in this event, the petitioner will 
still persist in his application for citizenship is uncertain. 
Under the peculiar circumstances of the case, and to avoid 
the decision of what may turn out to be moot questions, 
the case may stand continued until the determination of 
the character of the petitioner’s wife’s disease, or until the 
petitioner shall elect whether to proceed further in his 
application for citizenship.” 

As nothing was actually decided in that case, the views 
expressed by Judge Brown are merely dicta. With the 
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suggestion which he makes that section 1994, Revised 
Statutes, has no extraterritorial effect, we are not concerned, 
because the woman in this case has been and still is within 
the territory and jurisdiction of the United States. True, 
it may be said that, in view of her conduct, her residence 
in this country prior to her marriage was unlawful; but 
that does not alter the fact of here presence here. 

The second proposition of Judge Brown is that the immi- 
gration laws have added to the classes of persons incapable 
in their own right of naturalization. In other words, that 
a person of a class excluded from entering the United 
States can not lawfully be naturalized. The error of this 
proposition appears from the verv case then before the 
learned judge. Rustigian’s wife fell within the class of 
excluded ahens described in section 2 of the immigration 
act of February 20, 1907 (34 Stat. 898), as “ persons afflicted 
with tuberculosis or with a loathsome or dangerous disease.” 
There is nothing, however, in the statutes which authorizes 
a court to refuse to naturalize an alien simply because he 1s 
afflicted with such a disease. Good health 1s not a requisite 
for citizenship. Good morals have always been, and, there- 
fore, the immigration laws add nothing to the naturaliza- 
tion laws by excluding persons of immoral character. But 
character is not immutable, and while acts of prostitution 
re indicative of bad character, the entering of a prostitute 
into the lawful state of matrimony indicates a reformation 
znd present good character, which it is the duty of society 
to encourage. 

In addition, it is to be observed that section 37 of the 
immigration act is the only provision thereof that refers to 
the subject of naturalization. That section modifies the 
rule of absolute exclusion imposed upon the class of per- 
sons afflicted with the diseases referred to in favor of the 
wife and minor children of an alien permanently residing 
in this country who has made a declaration of intention to 
become a citizen. In view of this relaxation of the strin- 
gency of the law in favor of embryonic citizens, it 1s difficult 
to escape the conclusion that Congress understood and in- 
tended, so far as that act was concerned, that the wife und 
minor children of a full-fledged citizen of alien birth, 
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afflicted with a contagious disorder, should not be subject 
to the rule of exclusion which it had provided for aliens so 
afflicted. This would not be so, however, unless they became 
citizens by virtue of the naturalization of the husband and 
father. 

For the reason stated, I am unable to escape the conclu- 
sion that the woman referred to in this case having, as you 
say, been “ lawfully married ” to a native-born citizen of 
the United States, is also to be deemed a citizen, and 1s not 
subject to the deportation under the immigration laws for 
her conduct previous to her marriage. This follows be- 
cause such laws in terms and by judicial construction apply 
only to aliens. (Gonzales v. Williams, 192 U.S. 1.) Of 

_ course, if the marriage was illegal, or entered into merely 
for the purpose of evading the immigration laws and with 
ro intention on the part of the parties to live together as 
man and wife, a2 different question would-be presented. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF COMMERCE AND LABOR. 


CIVIL SERVICE—PROMOTION OF SKILLED LABORER TO 
. CLERICAL POSITION WITHOUT EXAMINATION. 


A skilled laborer in the Treasury Department can not be promoted 
to the position of clerk, class 1, compensation $1,200, without first 
passing an appropriate examination before the Civil-Service Com- 
mission, unless the Commission, in the exercise of the discretion 
vested in it by Executive order. of November 22, 1907 (24th Rept. 
Civ. Serv. Com., p. 110), determines that the case is one in which, 
‘looking to the good of the public service,” the *‘ requirements for 
examination ”’ may be waived and “other tests of fitness and 
capacity ” substituted therefor. 

In such a case the promotion would differ from the one contemplated 
by Attorney-General Bonaparte in his opinion of March 17, 1908 
(26 Op. 522) in that in the former case the promotion was from 
one so-called subclerical position to another like position, the 
entrance tests being identical, while in the present case the promo- 
tion would be from a subclerical to a clerical position, and the 
entrance tests are different. 
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The Commission has, however, no discretionary power to decline to 
approve such a promotion after the person has qualified in an 
appropriate examination, upon the ground that the promotion 
amounts to a raising of the salary of the position with no change 
of duties. 

DEPARTMENT OF oJ USTICE, 
July 30, 1909. 

Sir: I have the honor to acknowledge the receipt of your 
letter of the 3d instant, transmitting a communication from 
the Civil Service Commission and requesting my opinion 
concerning the “ powers and duties” of the Commission 
with reference to the request of the Treasury Department 
that it consent to— | | 

“* * * the promotion of Mr. Albert Smith from skilled 
laborer at $1,000 per annum to clerk, class 1 ($1.200 per 
annum), in the office of the Auditor for the Post-Office De- 
partment, with the understanding that he retain his sub- 
clerical status and shall not be eligible for further promo- 
tion without the consent of the Commission.” 

The Treasury Department states the situation as follows: 

“Mr. Smith was appointed in that office, through rein- 
statement, March 3, 1897, as a skilled laborer at $1.000 per 
annum, and has been employed continuously since that 
time—a period of twelve years. Prior to his service in 
that office he served for three years in the office of the 
Secretary of the Treasury as cabinetmaker. He 1s a skilled 
mechanic in the fullest sense of the word and is capable of 
performing the highest class of cabinetwork. His work 
includes the manufacture of cupboards, tables, doors, par- 
titions, etc., a class of work which only a skilled cabinet- 
maker can perform in a satisfactory manner. The articles 
of furniture which Mr. Smith has manufactured for the 
office of the Auditor for the Post-Office Department are 
of a better quality than could be purchased for the same 
cost of an outside dealer. 

“The class of work which Mr. Smith is required to per- 
form is of a grade which commands a much higher salary 
in the outside world than that which he is now receiving. I 
am informed that one of the wood-working companies in 
this city has offered Mr. Smith a salary of $5 per day if 
he would accept a position with them. 
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“In view of Mr. Smith’s civil war record, having served 
three years and four months as a Union soldier, his long 
service in the Department, the class of work he is perform- 
ing, much of which is of a supervisory character, the in- 
creased salary which the same class of work commands in 
the outside world, and the injurv which that office would 
sustain should he sever his connection with it, his promotion 
would be in the best interests of the service.” 

The Commission says that: 

c* * * He has not qualified in the clerk or any other 
examination. The promotion proposed involves a change in 
status from the subclerical to the clerical grade, and is ordi- 
narily accomplished by appointment upon attaining eligi- 
bility through competitive promotion examination, which 
examinations are held from time to time for promotion from 
the subclerical to the clerical grade. It appears from the 
statement of the department that Mr. Smith is a high-grade 
cabinetmaker and that the promotion to clerk by designa- 
tion is desired to increase his compensation without change 
of duties.” 

The Commission calls attention to the opinion of Attor- 
ney-General Bonaparte in the case of Richard Lee (26 Op. 
522), and states as follows the specific points upon which it 
desires advice. . 

“ First, whether in the Albert Smith case it is estopped by 
the opinion of the Attorney-General in the Lee case from 
requiring examination as contemplated by the civil-service 
rules, as follows: 

“¢ The nominating or appointing officer shall request the 
certification of eligibles,‘and the Commission shall certify, 
from the head of the register of eligibles appropriate for 
the group in which the position or positions to be filled are 
classified, a number of names sufficient to permit the nomi- 
nating or appointing officer to consider three names in con- 
nection with each vacancy. (Rule VII, sec. 1, clause (a).) 

“¢Tn the apportioned service transfers within the same 
Department or office may be made without certificate of the 
Commission, subject to the rules and regulations regarding 
promotion, unless different tests are prescribed for original 
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entrance to the position to which transfer is proposed. 
(Rule XX, sec. 5.) 

** In case of promotion to a position for which the en- 
trance tests are different, the person to be promoted must 
first pass an appropriate examination before the com- 
mission. (Rule XJ, sec. 2, clause (b).)’ 

‘“ Second, if the Commission is not so estopped, whether 
it has any discretionary power in the Albert Smith case pre- 
sented by the Treasury Department, or in similar cases, 
authorizing it to decline to approve the promotion after the 
person proposed for promotion has qualified in an appro- 
priate examination, when it appears that the promotion 
amounts to the raising of the salary of the position, no 
change of duties being contemplated; and, 

* Third, whether it is the duty of the Commission to 
recognize existing laws relating to the execution of the act 
it 1s called upon to perform, as for emample, the fourth 
section of the act of August 5, 1882, or whether the com- 
mission is absolved from all obligation to observe any law 
other than the law of its creation.” 

The facts in the chard Lee case were stated by the 
Attorney-General (p. 523) as follows: 

“On April 11, 1906, Richard Lee was appointed mes- 
senger boy under the War Department at $360 per annum. 
On September 25 following he was promoted to watchman 
at $540 per annum, the minimum age limit fixed by the 
rules for such positions being waived by the Commission. 
On September 7, 1907, he was promoted from watchman 
at $540 to elevator conductor at $600 per annum. It ap- 
pears from the statement of the Commission that there is 
a specific appropriation for an elevator conductor at this 
compensation, but, in the opinion of the War Department, 
there is no necessity for Lee's services in connection with 
the running of any elevator, and that the purpose of the 
War Department, as stated in an official communication to 
the Commission, is to have Lee continue to discharge the 
same duties which have been assigned to him from the time 
of his original appointment as messenger boy.” 

It was held that, under the circumstances, the Commission 
had authority to approve the promotion. 
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The Commission suggests, however, that the case now 
presented differs from the Lee case, and says: 

«x * * Tn the Richard Lee case transfer was from 
messenger to watchman and from watchman to elevator 
conductor, or, in other words, from one subclerical position 
{o another subclerical position of the same general grade of 
duties. In the Albert Smith case transfer and promotion 
from one position in the subclerical grade is proposed to 
another position in the higher grade of clerk. ‘There ap- 
pears to be less objection to allowing transfer by designa- 
tion merely from higher to lower grade positions, and from 
one position to another position of the same class or grade, 
such as messenger or watchman to elevator conductor, as in 
the Zee case, than by such constructive transfer or promo- 
tion by designation merely from skilled laborer or other 
subclerical position to the grade of clerk, as is proposed in 
the case of Albert Smith, without change of duties and with 
the pay of clerk.” | 

The civil-service act (22 Stat. 403), section 2, after re- 
quiring that the rules which the Commission is to assist the 
President in preparing, shall, “as nearly as the condition 
of good administration will warrant,” provide for competi- 
tive examinations of applicants for appointment in the 
public service, there classified or to be classified thereunder, 
and recognizing “ necessary exceptions” thereto, provides 
(sec. 7): 

“That after the expiration of six months from the pas- 
sage of this act no officer or clerk shall be appointed, and no 
person shall be emploved to enter or be promoted in either 
of the said classes now existing, or that may be arranged 
hereunder pursuant to said rules, until he has passed an ex- 
amination, or is shown to be specially exempted from such 
examination in conformity herewith. * * *” : 

Civil-service Rule II, section 2, promulgated by the 
President “in the exercise of power conferred by the Con- 
stitution by section 1753, Revised Statutes, and the civil- 
service act of January 16, 1883,” reads as follows: 

‘No person shall be appointed, employed, promoted, or 
transferred in the classified service, or perform the duties 
of any position therein, until he passes an examination in 
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conformity with these rules, unless specially exempted 
thereunder.” 

Skilled laborers such as the one under consideration are 
within the classified service (Opinion of Julv 6, 1909, 
ante, 446), and are not “specially exempted ” from exam- 
ination for promotion otherwise than as hereinafter stated. 

Section 2 of Rule XI, quoted above in part by the Com- 
mission and contained first, in substantially its present 
form, in the rules of 1896 (18th Rept. Civ. Serv. Comm.. p. 
969), provides that— 

“ Until regulations to govern promotions are made, pro- 
motions may be made upon any test of fitness, not disap- 
proved by the Commission, which may be determined upon 
by the promoting officer, subject to the following limita- 
tions: * * * 

* (6b) In case of a promotion to a position for which the 
entrance tests are different, the person to be promoted must 
first pass an appropriate examination before the Commis- 
sion.” 

And Rule X, section 5, also quoted above, provides for 
transfers within the same department or office “ unless 
different tests are prescribed for original entrance to the 
position to which transfer 1s proposed.” 

In the Lee case, as already indicated. the promotions 
under consideration were from one so-called subclerical 
position to another like position, and, as to the entrance 
tests required, the Commission, referring to the Manual of 
Examinations, sections 121 and 266, says: 

“Tt will be noted that the scholastic test of the examina- 
tions is 1dentical—that is, it 1s what 1s termed the third- 
grade basis.” 

Doubtless the Attorney-General in that case did not. con- 
sider it necessary to refer to the provisions of Rules XN and 
XI, for the reason that under such circumstances he did not 
think them applicable to the promotions then under con- 
sideration. 

In the present case, however, the proposed promotion 1s 
from a subclerical position, for which the entrance test. is a 
third-grade examination (Manual of Examinations, sec. 
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233), to a position as clerk, the entrance test for which isa 
first-grade examination (Manual, sec. 89). 

Moreover, with reference to such promotions as those in- 
volved in the Zee case, the Commission says: 

“ If it were proposed to transfer or promote a messenger 
boy to the position of elevator conductor it would simply be 
necessary to have him fill out the proper forms and rate 
him on the subject of experience. In the same way, if the 
Commission were called upon to transfer or promote a mes- 
senger boy to watchman or to elevator conductor, or a 
watchman to elevator conductor, the Commission would be 
required to ascertain the experience and phvsical qualifi- 
cations.” 

Whereas the regulation of the Commission concerning 
promotions from subclerical to clerical positions, adopted 
June 22, 1896 (18th Rept. Civ. Serv. Comm. p. 78), 1s as 
follows: 

“No employee hitherto designated as a laborer and 
brought into the classified service by the Executive order of 
May 6, 1896, and no person holding any other subordinate 
position below the grade of clerk or copyist shall be 
promoted to the grade of clerk or copvist until the Civil- 
Service Commission certifies that he 1s eligible from an ex- 
amination equal in grace to the examination required for 
original entrance to the position to which the promotion 1s 
proposed.” 

If it should be held that the entrance tests in this case 
were not different and that the requirement as to examina- 
tion before promotion did not apply, it is difficult to imagine 
a case in which it would be applicable, and thus, notwith- 
standing the rules above quoted, at least a way would be 
opened to fill the higher clerical grades by the promotion of 
persons who have not demonstrated their fitness by passing 
the tests required of applicants for such positions. 

The military service of Mr. Smith does not exempt him 
from such examination. It is true the Civil Service Act 
(sec. 7) provides that— 

“* * * nothing herein contained shall be construed to 
take from those honorably discharged from the military 
cr naval service any preference conferred by the seven- 
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teen hundred and fifty-fourth section of the Revised 
Statutes. * * *” 

But that section 1s as follows: 

“Persons honorably discharged from the military or 
naval service by reason of disability resulting from wounds 
or sickness incurred in the line of duty, shall be preferred 
for appointments to civil offices, provided they are found 
to possess the business capacity necessary for the proper 
discharge of the duties of such offices.” 

It does not appear that he was discharged because of 
such disability, and it has been held that honorably dis- 
charged soldiers and sailors are not exempt from liability 
to examination, but that “ of two or more applicants found 
to be equally qualified by such examination for appointment 
the preference shall be given to any applicant who has 
been honorably discharged from the military or naval 
service by reason of disability resulting from wounds or 
sickness incurred in the line of duty.” (17 Op. 194, 19 Op. 
318, 27 Op. 184; Heim v. United States, 177 U. S. 290.) 

I find, however, that there is an Executive Order of 
November 22, 1907, which reads as follows (24th Rept. Civ. 
Serv. Comm., p. 110): 

“When transfers or promotions are properly applied 
for and are otherwise permissible, the Civil Service Com- 
mission is hereby authorized, in its discretion, looking to 
the good of the public service only, to waive requirements 
for examination and to substitute for such examination so 
waived such other tests of fitness and capacity as the Com- 
mission may decide. 

“In each case where such waiver is made the reasons 
therefor shall be stated at length by the Commission and 
made matter of record in its minutes.” 

With reference thereto the Commission in its Twenty- 
fourth Annual Report (p. 110) says: 

“This order was recommended by the Commission for 
the reason that it was believed that the service would be 
benefited if the discretion of waiving examinations in cer- 
tain cases of transfer or promotion, where such examina- 
tions would ordinarily be required by the rules, should be 
placed in the hands of the Commission.” 
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Clearly this order was intended to confer upon the Com- 
mission authority to waive the examination required by 
section 2 of Rule XI and substitute other tests, “in its dis- 
cretion, looking to the good of the public service,” and it has 
never been considered that the Attorney-General was under 
obligation or had authority to express any opinion as to 
the exercise of administrative judgment and discretion. 
The course to be pursued in such cases involves matters of 
fact and considerations of expediency upon which it is not 
for him to pass judgment. (21 Op. 73; 24 Op. 108, 557; 25 
Op. 93, 524.) 

Anwwaiin the first question, therefore, I beg to state 
that, in my opinion, the promotion now under consideration 
differs from those in the Lee case in that it would be to a 
position for which the entrance tests are different, within 
the provisions of Rules X and XI, and that, consequently. 
“the person to be promoted must first pass an appropriate 
examination before the Commission,” unless, in the exercise 
of the discretion vested in it by the Executive order above 
mentioned, the Commission determines that the case before 
it is one in which, “ looking to the good of the public serv- 
ice,” the “requirements for examination ” may be waived 
and “ other tests of fitness and capacity ” substituted there- 
for. 

As to the second question, [ invite attention to the above- 
mentioned opinion of my predecessor under date of March 
17, 1908. (26 Op. 522.) In that opinion, among other 
statutory provisions, consideration was given to section 166 
of the Revised Statutes, as amended by act of May 28, 1896 
(29 Stat. 179) which, as amended, reads as follows: 

“ Each head of a Department may from time to time 
alter the distribution among the various bureaus and offices 
of his Department, of the clerks and other employees al- 
lowed by law, except such clerks or employees as may be 
required by law to be exclusively engaged upon some 
specific work, as he may find it necessary and proper to do, 
but all details hereunder shall be made by written order of 
the head of the Department, and in no case be for a period 
of time exceeding one hundred and twenty days: Pro- 
vided, That details so made may, on expiration, be renewed 
from time to time by written order of the head of the 
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Department, in each particular case. for periods of not ex- 
ceeding one hundred and twenty days. -All details hereto- 
fore made are hereby revoked, but may be renewed as pro- 
vided herein.” 

In conclusion the Attorney-General said: 

* These several provisions show that the Congress has 
considered the proper limits of executive discretion in 
determining the character of work to be assigned to subord1- 
nates in the several Departments, and has provided safe- 
guards sufficient, in its judgment, against possible abuse 
of this discretion. It has not. however, seen fit to require 
any services, or impose any duty, in connection with such 
safeguards, upon the Civil Service Commission. * * *.” 

It has been held that questions definitely answered by 
one of his predecessors should be reconsidered by the <At- 
torney-General only in exceptional cases. (21 Op. 23, 624; 
24 Op. 54.) The case now presented does not seem suffi- 
ciently exceptional to demand reconsideration, and, indeed, 
I see no reason for disagreeing with the conclusion of my 
predecessor. Consequently I answer the second question 
in the negative. 

Concerning the third question, as to whether “ it is the 
cuty of the Commission to recognize existing laws relating 
to the execution of the act it is called upon to perform, 
as, for example, the fourth section of the act of August 5, 
1882 (22 Stat. 255). or whether the Commission is absolved 
from all obligation to observe any law other than the law 
of its creation,” I can only say that, in so far as the section 
of the act mentioned has any bearing upon the present case, 
it, with other statutory provisions, was given consideration 
in the opinion in the Zee case, and. as already stated, the 
conclusion reached was that the Congress had not required 
of the Commission any service or imposed upon it any duty 
in that connection. Otherwise the question seems to me so 
indefinite and general that an attempt to formulate a rule 
properly answering it would be, in my opinion, inadvisable 
if not impossible. 

Respectfully, 
GEORGE W. WICKERSHAM. 

THE PRESIDENT. 
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INDIAN ALLOTMENT LANDS—ALIENATION. 


Conveyances made by full-blood Indian heirs, of lands in Oklahoma 
inherited by them prior to the act of May 27, 1908 (35 Stat. 312), 
are not valid unless approved by the Secretary of the Interior, 
even though they shall be approved by a probate court of 
Oklahoma. 

The provisions of section 9 of the act of May 27, 1908, can not be 
held to operate retroactively and to remove absolutely all restric- 
tions upon the alienation of the lands of an allottee who died 
prior to the passage of that act. 

The sixty days specified in section 1 of the act of May 27, 1908 
(35 Stat. 312), refers entirely to the status of lands as specified 
and fixed by that section, and the other sections take effect as of 
the date of the approval of the act, unless some other date is 
specified. 

The question as to what facts should be shown to justify the 
Secretary of the Interior in approving deeds involving the in- 
terests of full-blood Indians, is a matter within his own judgment 
and discretion. He should be satisfied that the price is not 
unfair, and that under all the facts and circumstances the sale 
is one which a prudent guardian should approve. 


DEPARTMENT OF JUSTICE, 
clugust 17, 1909. 

Sir: I am in receipt of your letter of July 9, 1909, re- 
questing my opinion upon several points arising under the 
various acts of Congress concerning the allotted lands of 
the Five Civilized Tribes. The particular question which 
you first ask is whether, since the passage of the act of 
May 27, 1908, all conveyances made by full-blood Indians 
conveying inherited lands of an allottee who died prior to 
the time the provision of section 9 of that act became 
effective must be approved by the Secretary of the Interior 
before they become operative. On this point you say: 

“In other words, can the provisions of section 9 of the 
above act be held to operate retroactively and remove abso- 
lutely all restrictions upon the alienation of the lands of 
an allottee who died prior to the passage of the act of May 
927, 1908, and thereafter transfer the jurisdiction of the 
Secretary of the Interior over such inherited lands to the 
probate courts of the State of Oklahoma ? 
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“Tt is contended that conveyances made since May 27, 
1908, by full-blood Indian heirs of lands inherited prior 
to that date, need only have the approval of the proper 
probate court of the State of Oklahoma. 

“Does the date of conveyance or the date of death of 
allottee govern ? 

“The Department is aware of a practice prevailing 
among those who have illegally purchased lands of de- 
ceased allottees to procure, if possible, after the act of May 
27, 1908, became effective, a subsequent conveyance of the 
lands theretofore conveyed by full-blood Indian heirs with- 
out the consent, of the Secretary of the Interior but with 
the approval of the probate court of Oklahoma. 

“Inasmuch as many suits have been-brought by your 
Department under paragraph 4 of section 6 of the act of 
May 27, 1908, to clear title to lands of allottees of the Five 
Civilized Tribes involving inherited lands of full-blood 
Indian heirs, and repeated requests have been made for 
the dismissal of such suits where conveyances subsequent 
to the act of May 27, 1908, have been procured with the 
approval of the probate court, this Department asks to 
be advised as to what showing should be made before the 
Secretary ought to approve such subsequent conveyances 
and under what conditions your office will direct dismissal 
of such suits. 

“The Department desires to be further advised as to 
whether the limitation of time ‘from and after sixty 
days from the date of this act,’ as provided in section 1 
of the act of May 27, 1908, is restricted to section 1 or 
applies equally as well to sections 6 and 9 or to the act in 
its entirety.” 

By various treaties and patents issued pursuant thereto, 
the United States Government vested in the so-called “ Five 
Civilized Tribes ” of Indians, respectively, 1. e.. the Choc- 
taws, Chickasaws, Creeks, Cherokees, and Seminoles, title 
to lands in what is now the State of Oklahoma. to be held 
in their respective tribal capacities so long as they should 
respectively exist as nations and reside on such lands. In 
the case of the Seminoles, the grant was absolute and un- 
conditional (14 Stat. 755). The act of Congress of May 
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28, 1830 (4 Stat. 411), under which these grants—except 
possibly to the Seminoles—were made, contained the fol- 
lowing provision: - | 

¢# * * Provided always, That such lands shall revert 
to the United States, if the Indians become extinct, or 
abandon the same.” 

Beginning in 1893 Congress opened negotiations with 
the Indians of these tribes looking toward the extinguish- 
ment of the tribal titles and the allotment of the lands in 
severalty to the individual members of the respective tribes. 

In the act of March 3, 1893 (27 Stat. 645), it was enacted 
as follows: 

“The consent of the United States is hereby given to the 
allotment of lands in severalty not exceeding one hundred 
and sixty acres to any one individual within the limits of 
the country occupied by the Cherokees, Creeks, Choctaws, 
Chickasaws, and Seminoles; and upon such allotments the 
individuals to whom the same may be allotted shall be 
deemed to be in all respects citizens of the United States. 
And the sum of twenty-five thousand dollars, or so much 
theerof as may be necessary, 1s hereby appropriated to 
pay for the survey of any such lands as may be allotted 
by any of said tribes of Indians to individual members of 
said tribes; and upon the allotment of the lands held by 
said tribes respectively the reversionary interest of the 
United States therein shall be relinquished and shall cease.” 

Section 16 of this act provided for the creation of a 
commission to the Five Civilized Tribes to enter into nego- 
tiations with them for the purpose of extinguishing the 
tribal titles and of allotting the same in severalty to the 
individual members of the tribe. | 

The work of this commission—known as the “ Dawes 
Commission ”—and its successor, the Commission to the 
Five Civilized Tribes, resulted in certain agreements or 
treaties, which were approved by acts of Congress. 

The Curtis Act, approved June 28, 1898 (30 Stat. 495, 
sec. 29), approving the first of these agreements, enacted 
that all the lands within the Indian Territory belonging 
to the Choctaw and Chickasaw Indians should be allotted 
to the members of said tribes, so as to give each member 
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of those tribes, so far as possible, a fair and equal share 
thereof, considering the character and fertilitv of the soil 
and the location and value of the lands. It further pro- 
vided that (p. 507)— 

“x * * each allottee shall select from his allotment 

a homestead of one hundred and sixty acres, for which he 
shall have a separate patent, and which shall be inalienable 
for twenty-one years from date of patent. This provision 
shall also apply to the Choctaw and Chickasaw freedman 
to the extent of his allotment. Selections for homesteads 
for minors to be made as provided herein in case of allot- 
ment, and the remainder of the lands allotted to said mem- 
bers shall be alienable for a price to be actually paid, and 
to include no former indebtedness or obligation—one- 
fourth of said remainder in one year, one-fourth in three 
vears, and the balance of satd alienable lands in fire years 
from the date of the patent.” 
That, as soon as practicable after the allotments, patents 
should be executed to each allottee, ‘“ conveying to him all 
the right, title, and interest of the Choctaws and Chicka- 
saws in and to the land which shall have been allotted to 
him in conformity with the requirements of this agree- 
ment * * *,” 

By the supplementary agreement, approved by act of 
Congress of July 1, 1902 (32 Stat. 641), it was further 
provided that there should be allotted to each member of 
the Choctaw and Chickasaw tribes, as soon as practicable 
after the approval by the Secretary of the Interior of his 
enrollment, land equal in value to 320 acres of the average 
allottable land of the Choctaw and Chickasaw nations, and 
to each Choctaw and Chickasaw freedman. as soon as prac- 
ticable after the approval by the Secretary of the Interior 
of his enrollment, land equal in value to 40 acres of the 
average allottable lands of the said nations; and that each 
member of the said tribes should, at the time of his allot- 
ment, designate as a homestead out of said allotment land 
equal in value to 160 acres of the average allottable land 
of the said nations, as nearly as might be, “ which shall be 
inalienable during the lifetime of the allottee, not exceed- 
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ing twenty-one years from the date of certificate of allot- 
ment * * *.” Section 16 provided: 

“All lands allotted to the members of said tribes, except 
such land as is set aside to each for a homestead as herein 
provided, shall be alienable after issuance of patent as 
follows: One-fourth in acreage in one year, one-fourth in 
acreage in three years, and the balance in five years; in 
each case from date of patent: Provided, That such land 
shall not be alienable by the allottee or his heirs at any 
time before the expiration of the Choctaw and Chickasaw 
tribal governments for less than its appraised value.” 

By the act approved April 21, 1904 (33 Stat. 204), it was 
provided that— 

«x * * all the restrictions upon the alienation of 
lands of all allottees of either of the Five Civilized Tribes 
of Indians who are not of Indian blood, except minors, are, 
except as to homesteads, hereby removed * * *” 
and all restrictions upon the alienation of lands of all 
other allottees of said tribes, except minors, and except as 
to homesteads, “ may, with the approval of the Secretary 
of the Interior, be removed * * *” where, upon a full 
investigation of each individual case, the United States 
Indian agent should be satisfied that such removal was for 
the best interest of the allottee. 

By the act approved April 26, 1906 (34 Stat. 137), it 
was provided, in section 19: 

“That no full-blood Indian of the Choctaw, Chickasaw, 
Cherokee, Creek, or Seminole tribes shall have power to 
alienate, sell, dispose of, or encumber in any manner any 
of the lands allotted to him for a period of twenty-five 
years from and after the passage and approval of this act, 
unless such restriction shall, prior to the expiration of said 
period, be removed by act of Congress; * * * Pro- 
vided further, That conveyances heretofore made by mem- 
bers of any of the Five Civilized Tribes subsequent to the 
selection of allotment and subsequent to removal of restric- 
tion, where patents thereafter issue, shall not be deemed 
or held invalid solely because said conveyances were made 
prior to issuance and recording or delivery of patent or 
deed; but this shall not be held or construed as affecting 
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the validity or invalidity of any such conveyance, except as 
hereinabove provided; and every deed executed before, or 
for the making of which a contract or agreement was 
entered into before the removal of restrictions, be and the 
same is hereby, declared void. * * *.” 

“ Sec. 22. That the adult heirs of any deceased Indian 
of either of the Five Civilized Tribes whose selection has 
been made, or to whom a deed or patent has been issued for 
his or her share of the land of the tribe to which he or she 
belongs or belonged, may sell and convey the lands in- 
herited from such decedent; and if there be both adult and 
minor heirs of such decedent, then such minors may Jom 
in a sale of such lands by a guardian duly appointed by the 
proper United States court for the Indian Territory. And 
in case of the organization of a State or Territory, then by 
a proper court of the county in which said minor or minors 
may reside or in which said real estate is situated, upon an 
order of such court made upon petition filed by guardian. 
All conveyances made under this provision by heirs who 
are full-blood Indians are to be subject to the approval 
of the Secretary of the Interior, under such rules and 
regulations as he may prescribe.” 

The act of May 27, 1908 (35 Stat. 312), was entitled: 

“An act for the removal of restrictions from part of the 
lands of allottees of the Five Civilized Tribes, and for 
other purposes.” 

Section 1 enacted: 

“That from and after sixty days from the date of this 
act the status of the lands allotted heretofore or hereafter 
to allottees of the Five Civilized Tribes shall, as 
regards restrictions on alienation or incumbrance, be as 
fellows: * * *,” 

Here follow detailed provisions removing restrictions 
from lands of certain designated classes of allottees, and 
enacting that: 

<* * * All homesteads of said allottees enrolled as 
mixed-blood Indians having half or more than half Indian 
blood, including minors of such degrees of blood, and all 
allotted lands of enrolled full-bloods, and enrolled mixed- 
bloods of three-quarters or more Indian blood, including 
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minors of such degrees of blood, shall not be subject to 
alienation, contract to sell, power of attorney, or any other 
incumbrance prior to April twenty-sixth, nineteen hundred 
and thirty-one, except that the Secretary of the Interior 
may remove such restrictions, wholly or in part, under 
such rules and regulations concerning terms of sale and 
disposal of the proceeds for the benefit of the respective 
Indians as he may prescribe. * * *.” 

It is then further enacted that: 

c* + * The Secretary of the Interior shall not be 
prohibited bv this act from continuing to remove restric- 
tions as heretofore, and nothing herein shall be construed 
to impose restrictions removed from land by or under any 
law prior to the passage of this act. * * *.” 

> * * > *f > * 

“Sec. 5. That any attempted alienation dr incumbrance 
by deed, mortgage, contract to sell, power of attorney, or 
other instrument or method of incumbering real estate, 
made before or after the approval of this act, which affects 
the title of the land allotted to allottees of the Five Civi- 
lized Tribes prior to removal of restrictions therefrom, and 
also any lease of such restricted land made in violation of 
law before or after the approval of this act shall be abso- 
lutely null and void.” 

“Sec. 9. That the death of any allottee of the Five Civ- 
ilized Tribes shall operate to remove all restrictions upon 
the alienation of said allottee’s land: Provided, That no 
conveyance of any interest of any full-blood Indian heir in 
such land shall be valid unless approved bv the court hav- 
ing jurisdiction of the settlement of the estate of said 
deceased allottee: * * *.” 

The provisions of these statutes, as bearing upon the 
question under consideration, may be summarized as fol- 
lows: 

Upon the allotment of lands among the Choctaw and 
Chickasaw tribes, and the execution of patents therefor in 
accordance with section 29 of the Curtis Act, each allottee 
became seized of “all the right, title, and interest of the 
Choctaws and Chickasaws in and to the land “ described in 
the patent. By force of the treaties with those nations and 
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the patent of the United States to the Choctaw Nation, the 
lands granted to said nations, respectively, were inalien- 
able “except to the United States or with their consent.” 
The Curtis Act. however, granted to the adult allottees of 
such lands (other than homesteads), pursuant to its pro- 
visions, the right to alienate the lands so allotted at a 
price to be actually paid. one-fourth of such lands in one 
year, one-fourth in three years, and the balance in five 
years from the date of the patent. and this was reaffirmed 
by the act of July 1, 1902, section 16. 

Allottees were prohibited from leasing their allotments 
for a longer period than five vears without privilege of 
renewal, and no lease or sale should be valid as against 
the allottee “ unless providing to him a reasonable compen- 
sation for the lands so sold or leased.” 

The act of 1904 removed all restrictions on alienation 
(except of homesteads) by adult allottees not of Indian 
blood, and empowered the Secretary of the Interior to 
remove such restrictions of all other allottees. 

The act of 1906, bv section 19, apparently restored the 
restriction on alienation by full-blood Indians for a period 
of twenty-five years, unless Congress should sooner remove 
it: but section 22 contained an exception to this prohibi- 
tion by enacting that adult heirs of a deceased Indian 
allottee might sell and convey the lands inherited from 
such deceased, and where there were adult and minor heirs 
the latter might join in a sale with the approval of the 
proper court, provided that: 

“* * * All conveyances made under this provision 
bv heirs who are full-blood Indians are to be subject to 
the approval of the Secretary of the Interior. * * * .~ 

The act of 1908 went still further in removing restric- 
tions upon alienation and enacted: 

“That the death of any allottee * * ™* shall operate 
to remove all restrictions upon the alienation of said allot- 
tee’s land: Prorided, That no conveyance of any interest 
of any full-blood Indian heir in such land shall be valid 
unless approved by the court having jurisdiction of the 
settlement of the estate of said deceased allottee: * * * .” 
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_ The first question which you ask is whether or not, 
properly construed, the said section 9 of the act of 1908 
operates to remove all restrictions upon the alienation of 
the inherited lands of any allottee of the Five Civilized 
Tribes who may have died prior to the passage of the act 
of 1908, as well as of those who shall have died after the 
passage of that act. 

The general rule of construction is that statutes are con- 
strued as operating only on cases or facts which come into 
existence after they are passed unless a retrospective effect 
be clearly intended (Englich on Interpretation of Statutes, 
sec. 271). One of the instances cited by the text writer 
in support of this principle is a case where an act declared 
forfeiture of dower and courtesy “‘ whenever a married 
man shall be deserted by his wife or a married woman by 
her husband’ for the space of one year * * *.” This 
was held to apply only to cases of desertion beginning after 
the statute went into operation. (Giles v. Giles, 22 Minn. 
348.) 

“Even where there is that in the statute which would 
seem upon other principles of interpretation to require a 
retroactive construction, the presumption against the same, 
in the absence of an intention otherwise demonstrable to 
give the statute such an effect, will overcome the influence 
of such rules. * * *.” (Endlich, sec. 272.) 

Even with respect to curative legislation, it is held that 
if possible such legislation will be regarded as intended only 
to lay down a rule for future cases. (Endlich, sec. 292.) 
So far from there being anything in the statutes under con- 
sideration to take it out of the operation of these rules, the 
act clearly speaks for the future and the intention of Con- 
gress to make it apply only to cases of the death of an 
allottee after the act takes effect 1s emphasized by the care 
taken in the same statute where it was the intention to 
apply to cases arising prior to the passage of the act to 
use language clearly expressive of that intention. Thus, 
while in the paragraph under consideration, it is enacted: 

“That the death of any allottee of the Five Civilized 
_ Tribes shall operate to remove all restrictions upon the 
alienation of said allottee’s land; * * *.” 
in section 1 it 1s enacted: 
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“That from and after sixty days from the date of this 

act the status of the lands allotted heretofore or hereafter 
to allottees of the Five Civilized Tribes shall * * * be 
as follows: * * * 
The marked onteat in the language used in these different 
paragraphs is clearly indicative of the intention of Con- 
gress, in the first instance, to speak only for the future, 
and, in the second instance, to deal also with the past, and 
while there would seem to be no good reason for making 
a difference in the alienability of lands inherited by full 
bloods prior to the passage of the act and that of lands so 
inherited after its passage, yet the intention of Congress to 
make such difference is so clear that it may not be disre- 
garded. 

Section 9 substituted, so far as full-blood Indian heirs 
are concerned, the approval of the court having jurisdic- 
tion of the settlement of the estate of the deceased allottee 
for the approval of the Secretary of the Interior, and it 
may well be that Congress had in mind the case of allottees 
who had died and whose estates had been completely settled 
prior to the passage of the act, and where the court which 
had jurisdiction of the settlement of such estate had pos- 
sibly ceased to exist upon the amalgamation of the Indian 
Territory into the State of Oklahoma. The argument that 
the jurisdiction of the probate court is by the statutes 
applicable to Oklahoma exclusively, and that it would not 
be final or conclusive if subject to the approval of the 
Secretary of the Interior, might have some weight had not 
Congress dealt in this very act so differently by expressly 
continuing in section 1 the authority of the Secretary of 
the Interior to remove restrictions, and by conferring upon 
the Secretary, in section 6, power to appoint local repre- 
sentatives to inquire into and investigate the conduct of 
guardians having in charge the estates of minors and by 


the second paragraph of section 6 practically constituting 
the representatives of the Secretary of the Interior as 


guardians or next friends to all allottees, adult or minor. 

The recent decision of Judge Campbell in the United 
States Circuit Court, Eastern District of Oklahoma, sus- 
taining demurrers to bills filed by the United States to 
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have declared void deeds made by allottees of the Five 
Civilized Tribes, without compliance with the provisions 
of the above-mentioned statutes, contains nothing at vari- 
ance with the views here expressed. On the contrary. 
while holding that the Indians had become citizens of the 
United States. the court declares (171 Fed. Rep. 907, 923) : 

“The fact that the allottee holds land, all or a part of 
which is inalienable for a fixed period, does not affect his 
civil or political status. (/n re Heff, supra, 197 U. S., 
499.) Nor does it follow that because as a citizen he may 
make contracts generally with reference to this property. 
that he may therefore dispose of restricted lands before 
the expiration of the restricted period.” 

I am, therefore, of the opinion that the provisions of 
section 9 of the act of 1908 can not be held to operate retro- 
actively and to remove absolutely all restrictions upon the 
alienation of the lands of an allottee who died prior to 
the passage of the act, and that conveyances made since 
May 27, 1908, by full-blood Indian heirs of lands inherited 
prior to that date, are not valid unless approved by the 
Secretary of the Interior, even though they shall be ap- 
proved by a probate court of the State of Oklahoma. 

The date of the death of the allottee, in my opinion, 
governs the question whether or not the act of 1908 applies. 
The date of the deed might be purely fictitious and the 
effect of the deed depends entirely upon whether or not it 
was actually executed and delivered after the death of the 
allottee and after the passage of the act of May 27, 1908. 

Second. You ask whether the limitation of time “ from 
and after sixty days from the passage of this act,” as pro- 
vided in section 1 of the act of May 27, 1908, is restricted 
to section 1, or applies equally well to sections 6 and 9, or 
to the act in its entirety. 

The language of section 1 1s: 

“That from and after sixty days from the date of this 
act the status of the lands allotted heretofore or hereafter 
* %* * shall, as regards restrictions on alienation or in- 
cumbrance, be as follows: * * * .” 

Then follows, in the same section, certain provisions 
regarding restrictions upon the alienation of allotted lands 
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by various classes of allottees. Section 2 deals with leases 
of restricted lands. Section 3 with the rolls of citizenship 
and the status of prior leases made by allottees. Section 
4 subjects certain lands to taxation. Section 5 deals with 
attempted alienation of restricted lands prior to the re- 
moval of restrictions. Section 6 subjects the persons and 
property of minor allottees “except as otherwise spe- 
cifically provided by law.” to the jurisdiction of the pro- 
bate courts of Oklahoma and gives the Secretary of the 
Interior power to appoint local representatives to investi- 
gate the conduct of guardians, etc. The status of allotted 
lands as respects alienation is fixed only by section 1. 
Section 7 enacts: 


“That no contest shall be instituted after sixty days 
from the date of the selection of any allotment hereafter 
made, nor after ninety days from the approval of this act 
in case of selections made prior thereto by or for any 
allottee of the Five Civilized Tribes, and, as early there- 
after as practicable, deed or patent shall issue therefor.” 

Without reciting the provisions of the remaining sec- 
tions, I am of opinion that the sixty days specified in the 
first section refers entirely to the status of lands as specified 
and fixed by that section, and that the other sections take 
effect as of the date of the approval of the act, save where, 
as in section 7 and section 11, some other date is specified. 

Third. You ask the nature of the facts which vou should 
require to be shown to you in order to justify the approval 
of deeds carrying the interests of full-blood Indians. This 
is a matter for the exercise of your own judgment and 
discretion. Generally speaking, you should be satisfied 
that the price paid is not unfair, and that, in view of the 
situation and intelligence of the heirs and facts and cir- 
cumstances of the transaction, the sale is one which a 
prudent guardian, having in mind the welfare of his ward, 
should approve. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 
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CONSOLIDATION OF BUREAUS IN THE DEPARTMENT OF 
COMMERCE AND LABOR. 


The Secretary of Commerce and Labor is not authorized by law 
to consolidate the Bureau of Manufactures and the Bureau of 
Statistics into one bureau called the Bureau of Foreign and 
Domestic Commerce. 


DEPARTMENT OF JUSTICE, 
“Anugust 18, 1909. 

Sir: I acknowledge receipt of your communication of 
the 4th instant, in which you ask for an “ opinion upon the 
question whether the Secretary of Commerce and Labor 
may lawfully consolidate, for all purposes of administra- 
tion, operation, and control, the Bureau of Manufactures 
and the Bureau of Statistics into one bureau, to be called 
the ‘ Bureau of Foreign and Domestic Commerce.’” It is 
stated that the purpose of the proposed consolidation is to 
secure greater harmony and coordination, and to avoid 
~ unnecessary duplication and expense in the work now per- 
formed by the statistical bureaus of the Department. 

In effecting this consolidation, it is further stated that 
the existing statutory offices under the Bureau of Manu- 
factures and the Bureau of Statistics would be transfered 
to the consolidated bureau, and would carry their present 
salaries, with appropriate changes in designations and 
titles of the principal administrative officers under the new 
bureau, although these same officers would perform much 
the same duties that are now prescribed for them by law, 
with such additional duties as would be added in the neces- 
sary rearrangement and distribution of the work to be 
done. The clerks and employees of the lower grades in 
the two bureaus would retain under the consolidated bureau 
designations similar to those they now have and would 
perform similar duties. 

Thus it is proposed, in effect, to abolish the Bureau of 
Manufactures and the Bureau of Statistics, and create a 
new bureau, to be called the Bureau of Foreign and Domes- 
tic Commerce. The authority for such action, if it exists, 
must be found in the following statutes: 
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Section 161, R. S.: 


“The head of each Department is authorized to prescribe 
regulations, not inconsistent with law, for the government 
of his Department, the conduct of its officers and clerks, the 
distribution and performance of its business, and the 
custody, use and preservation of the records, papers, and 
property appertaining to it.” 


Sections 3 and 4, act of February 14, 1903 (32 Stat. 825) : 


“Sec. 3. That 1t shall be the province and duty of said 
Department to foster, promote, and develop the foreign 
and domestic commerce, the mining, manufacturing, ship- 
ping, and fishery industries, the labor interests, and the 
transportation facilities of the United States; and to this 
end it shall be vested with jurisdiction and control of the 
departments, bureaus, offices, and branches of the public 
service hereinafter specified, and with such other powers 
and duties as may be prescribed by law. * * *.” 

«* * * and the Secretary of Commerce and Labor 
is hereby given the power and authority to rearrange the 
statistical work of the bureaus and offices confided to said 
Department, and to consolidate any of the statistical 


bureaus and offices transferred to said Department; 
*x * * 9 


The Bureau of Manufactures and the Bureau of Statis- 
tics were established by the act of February 14, 1903, as 
tollows: 


“That the following-named offices, bureaus, divisions, 
and branches of the public service, now and heretofore 
under the jurisdiction of the Department of the Treasury, 
and all that pertains to the same, known as the Light-House 
Board, * * * and the Bureau of Statistics, be, and the 
same hereby are, transferred from the Department of the 
Treasury to the Department of Commerce and Labor, and 
the same shall hereafter remain under the jurisdiction and 
supervision of the last-named Department; * * * that 
the Bureau of Foreign Commerce, now in the Department 
of State, be, and the same hereby is, transferred to the 
Department of Commerce and Labor, and consolidated with 
and made a part of the Bureau of Statistics, hereinbefore 
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transferred from the Department of the Treasury to the 
Department of Commerce and Labor, and the two shall 
constitute one bureau, to be called the Bureau of Statistics, 
with a chief of the bureau; * * *.” 

“Sec. 5. That there shall be in the Department of Com- 
merce and Labor a bureau to be called the Bureau of Manu- 
factures, and a chief of said bureau, who shall be appointed 
by the President, and who shall receive a salary of four 
thousand dollars per annum. There shall also be in said 
bureau such clerical assistants as may from time to time 
be authorized by Congress. It shall be the province and 
duty of said bureau, under the direction of the Secretary, 
to foster, promote, and develop the various manufacturing 
industries of the United States, and markets for the same 
at home and abroad, domestic and foreign, by gathering, 
compiling, publishing, and supplying all available and 
useful information concerning such industries and such 
markets, and by such other methods and means as may be 
prescribed by the Secretary or provided by law. * * *.” 

The actual transfer of the officers and clerks employed 
in the Bureau of Statistics was effected by section 9 of the 
same act, as follows: 

cx * * And provided further, That all officers, 
clerks, and employees now employed in or by any of the 
bureaus, offices, departments, or branches of the public 
service in this act transferred to the Department of Com- 
merce and Labor are each and all hereby transferred to 
said Department at their present grades and salaries, ex- 
cept where otherwise provided in this act: And provided 
further, That all laws prescribing the work and defining 
the duties of the several bureaus, offices, departments, or 
branches of the public service by this act transferred to 
and made a part of the Department of Commerce and 
Labor shall, so far as the same are not in conflict with the 
provisions of this act, remain in full force and effect until 
otherwise provided by law.” 

The appropriation acts succeeding the act of February 
14, 1903, including the recent act of March 4, 1909, have 
carried specific appropriations to these separate bureaus 
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and bureau chiefs and clerks as such. (32 Stat. 1081; 33 
Stat. 682, 683; 84 Stat. 987, 989.) 

On these facts the Comptroller of the Treasury rendered 
an opinion dated July 27, 1909, wherein it was held that 
the appropriations above mentioned, being specifically for 
separate-named bureaus established by Congress in the act 
creating the Department of Commerce and Labor, would 
not be available for payment for the services of the same 
officials and clerks when emploved under a different desig- 
nation in a different bureau not specially authorized in the 
act of February 14, 1903, or in anv subsequent act. So 
far as the availability of the appropriations 1s concerned 
in this inquiry, the decision of the Comptroller might be 
regarded as final and binding upon all executive officers 
(23 Op. 1, 481, 468), although such executive officers are 
entitled to an opinion from the Attorney-General, under 
sections 354, 356, R. S., on questions of law involved (25 
Op. 301). 

The Attorney-General held in an opinion of June 22 
1908 (24 Op. 697), that as to the Fish Commission and 
Department of Labor, both of which were transferred 
and made a part of the Department of Commerce and 
Labor, the Secretary had authority to change names so 
inappropriate and misleading to names more in conformity 
with the bureau divisions of your office. In other words, 
it was held that the Secretary of Commerce and Labor 
was authorized to accomplish, by Executive order, what 
Congress had manifestly omitted to do, and these divisions 
were given the names, respectively, of Bureau of Fisheries 
and Bureau of Labor. It will be noted that these bureaus 
were among those transferred and not specifically created 
by Congress. 

Section 3678 provides: 

“All sums appropriated for the various branches of ex- 
penditure in the public service shall be applied solely to 
the objects for which they are respectively made, and for 
no others.” 

This section applies peculiarly in this case, where Con- 
gress has specifically created these separate bureaus, named 
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the officers thereof, and as to one at least has enacted that 
the head shall be appointed by the President. 

In the act of February 14, 1903, the only authority the 
Secretary has to rearrange, consolidate, or alter the dis- 
tribution of his force 1s with respect to divisions or bureaus 
transferred from other Departments. While the Bureau 
of Statistics is a combination of forces so transferred, the 
Bureau of Manufactures is specifically created as such by 
Congress. 

I am therefore of the opinion that, while the practical 
good and even necessity of the rearrangement under proper 
authority from Congress is manifest, the proposed con- 
solidation and creation of a new bureau in your Depart- 
ment is not now authorized by law. 

Very respectfully, 


WADE H. ELLIS, 
Acting Attorney-General. 


The SECRETARY OF COMMERCE AND LABOR. 


CIVIL SERVICE—RESIDENCE AND DCMICILE—CENSUS ACT 
OF 1909. 


The residence and domicile restrictions contained in the first pro- 
viso of section 7 of the census act approved July 2, 1909 (36 
Stat. 3), apply to all appointments to “ positions in the Govern- 
ment service” for which applicants are required by law, or by 
order of the President made pursuant thereto, to be examined 
before appointment. 

These restrictions are not confined to examinations for appoint- 
ments in the Departments at Washington. 

The provision in that section with regard to applicants being “ actu- 
ally domiciled ’”’ in the State or Territory where the examination 
is taken, means that he must not only show that he resides in 
the State or Territory where he applies for examination, but that 
for at least one year previous to his examination he has been 
actually domiciled there; that is, he shall, for that period, have 
had his permanent home within such State or Territory, a home 
adopted at least one year previous to his examination, with the 
intention of making it his permanent abode, which intention shall 
not have been departed from during the period stated. 
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A requirement that the applicant should have been bodily present 
within the State during the period of one year before the exam- 
ination is not justified by the statute. 

There must, however, have been actual physical presence at some 
time within the State in order to establish a residence, which 
presence must have been accompanied by an intention to con- 
tinue indefinitely to reside and have one’s home at that place. 

If a domicile be once established it is presumed to continue until 
there has been a change of residence with the intention of es- 
tablishing a new residence. 

The words “for at least one year previous,” as used in the first 
proviso of section 7 (36 Stat. 3), mean for at least one year nert 
preceding. 

The residence and domicile restrictions above referred to apply 
to “all examinations of applicants for positions in the Govern- 
ment service,” whether such examinations are required to be held 
for positions subject to the rule of apportionment or otherwise, 
and applies as much to persons already in the service or seeking 
promotions to other branches, as to those taking an original 
examination. 

Every proviso to section 7 has reference to the appointment of 
clerks and other employees in the Census Office, but the first 
proviso alone, by its terms, embraces “all examinations of appli- 
cants for positions in the Government service.” 

The second and third provisos to section 7, regarding persons 
afflicted with tuberculosis, and the appointment of more than 
one person from the same family, apply to clerks and employees 
of the Census Office. 

The fourth proviso to section 7, regarding the employment of tem- 
porary employees in the Census Office, seems to supersede para- 
graphs 1 and 2 of Rule VII of the Civil Service Rules, but it is 
undoubtedly governed by the preceding (third) proviso, “ that in 
no instance shall more than one person be appointed from the 
same family.” 

“Appointed,” in the third and fourth provisos, embraces both 
employment after examination, in conformity with the law of 
apportionment, and appointment for temporary employment with- 
out regard to apportionment. 

Section 1754, R. S., and section 7 of the civil service act of January 
16, 1888 (22 Stat. 4038), do not exempt honorably discharged 
soldiers and sailors from examination into the civil service, nor 
do they interfere with the rule of apportionment established by 
section 2 of the latter act and reenacted in section 7 of the census 
service act of 1909. 
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DEPARTMENT OF JUSTICE, 
August 18, 1909. 

Sir: I have the honor to acknowledge receipt of your 
request that I give my opinion upon certain questions 
presented to you by the Civil Service Commission under 
date of July 28, 1909, arising under the census act approved 
July 2, 1909. : 

The civil-service act approved January 16, 1883 (sec. 2, 
22 Stat. 403), makes it the duty of the Commissioners 
to aid the President as he may request in preparing suit- 
able rules for carrying the act into effect, and enacts that: 

“When said rules shall have been promulgated it shall 
be the duty of all officers of the United States in the De- 
partments and offices to which any such rules may relate 
to aid, in all proper ways, in carrying said rules, and any 
modifications thereof, into effect.” 

Provision is then made for open competitive examinations 
for testing the fitness of applicants for public service, 
classified or to be classified under the act, and it is pro- 
vided : | 

“Third, appointments to the public service aforesaid 
in the Departments at Washington, shall be apportioned 
among the several States and Territories and the District 
of Columbia upon the basis of population as ascertained 
at the last preceding census. Every application for an 
cxamination shall contain, among other things, a state- 
ment, under oath, setting forth his or her actual bona fide 
residence at the time of making the application, as well 
as how long he or she has been a resident of such place.” 

Section 3 provides for the appointment of examiners to 
hold examinations at Washington and at one or more 
places 1n each State and Territory, where examinations 
should be held, and it requires that: 

“Such boards of examiners shall be so located as to 
make it reasonably convenient and inexpensive for ap- 
plicants to attend before them; and where there are per- 
sons to be examined in any State or Territory, the examina- 
tions shall be held therein at least twice in each year.” 
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The appropriation act of July 11, 1890 (26 Stat. 235), 
further provides: 

“That hereafter every application for examination be- 
fore the Civil Service Commission for appointment in the 
departmental service in the District of Columbia, shall be 
accompanied by a certificate of an officer, with his official 
seal attached, of the county and State of which the ap- 
plicant claims to be a citizen, that such applicant was, at 
the time of making such application, an actual and bona 
fide resident of said county, and had been such resident 
for a period of not less than six months next preceding; 
but this provision shall not apply to persons who may be 
in the service and seek promotion or appointment in other 
branches of the Government.” 

In this condition of the law the “ Act to provide for the 
Thirteenth and subsequent decennial censuses * was passed 
and approved July 2, 1909. After providing for the tak- 
ing of the census in the year 1910, section 3 of this act 
authorized the employment in the Census Office, in addi- 
tion to the force provided for in the act of March 6, 1902, 
of certain officers, who, with the exception of the Assistant 
Director, * shall be appointed without examination by the 
Secretary of Commerce and Labor upon the recommenda- 
tion of the Director of the Census. ‘The Assistant Director 
shall be appointed by the President, by and with the ad- 
vice and consent of the Senate.” Section 6 provides, * That 
in addition to the force hereinbefore provided for and to 
that already authorized by law there may be emploved 
in the Census Office during the decennial census period, and 
no longer,” an additional number of clerks of classes 4, 
3, 2, and 1, and certain other persons specified. | 

Section 7 is in the following language: 

“That the additional clerks and other employees pro- 
vided for in section six shall be subject to such special test 
examination as the Director of the Census may: prescribe, 
the said examination to be conducted by the United States 
Civil Service Commission, the examination to be open to all 
applicants, without regard to political party affiations, and 
such examination shall be held at such places in each State 
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as may be designated by the Civil Service Commission. 
Copies of the eligible registers so established and the ex- 
amination papers of all eligibles shall be furnished the 
Director of the Census by the Civil Service Commission, 
and selections therefrom shall be made by the Director of 
the Census, in conformity with the law of apportionment 
as now provided for the classified service, in the order of 
rating: 

‘* Provided, That hereafter all examinations of applicants 
for positions in the Government service, from any State 
cr Territory, shall be had in the State or Territory in 
which such applicant resides, and no person shall be eligi- 
ble for such examination or appointment unless he or she 
shall have been actually domiciled in such State or Terri- 
tory for at least one year previous to such examination: 

“ Provided, however, That no person afflicted with tu- 
berculosis shall be appointed, and that each applicant for 
appointment shall accompany his or her application with 
a certificate of health from some reputable physician: 

“ Provided, however, That in no instance shall more than 
one person be appointed from the same family: 

“ Provided, however, That when the exigencies of the 
service require, the Director may appoint for temporary 
employment not exceeding sixty days’ duration from the 
aforesaid list of eligibles those who, by reason of resi- 
dence or other conditions, are immediately available; and 
may also appoint for not exceeding sixty days’ duration, 
persons having had previous experience in operating 
mechanical appliances in census work whose efficiency rec- 
_ ords in operating such appliances are satisfactory to him, 
and may accept such records in leu of the civil-service 
examination : | 

“And provided further, That employees in other 
branches of the departmental classified service who have 
had previous experience in census work may be transferred 
without examination to the Census Office to serve during 
the whole or a part of the decennial census period, and at 
the end of such service the employees so transferred, shall 
be eligible to appointment to positions in any Department 
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held by them at date of transfer to the Census Office with- 
out examination: 

“And provided further, That during the decennial cen- 
sus period and no longer.the Director of the Census may 
fill vacancies in the permanent force of the Census Office 
by the promotion or transfer of clerks or other employees 
employed on the temporary force authorized by section six 
of this Act: 

“And provided further, That at the expiration of the 
decennial census period the term of service of all em- 
ployees so transferred and of all other temporary officers 
and employees appointed under the provisions of this Act, 
shall terminate, and such officers and employees shall not 
be eligible to appointment or transfer into the classified 
service of the Government by virtue of their examination 
or appointment under this Act.” 

The Commission requests an opinion on the following 
questions, which they say have arisen out of actual cases 
presented to them under this act: 

“1. Do the residence and domicile restrictions of the first 
proviso of section 7 of the census act above quoted, apply 
to all examinations, both for the service classified under 
the civil-service act and rules and for the unclassified serv- 
ice; or are such restrictions confined in their application 
to the classified service?” 

Answer. Section 7 deals with the appointment of “the 
additional clerks and other employees provided for in sec- 
tion six,” requiring them to be selected from a list of eligi- 
bles established after examination and also selected in con- 
formity with the law of apportionment. But the first 
proviso enacts that “hereafter all examinations of appli- 
cants for positions in the Government service from any 
State or Territory shall be had in the State or Territory 
in which such applicant resides, etc.,” and no person shall 
be eligible for “such examination or appointment ” unless 
he shall have been actually domiciled in such State, etc., 
for at least one year previous. 

This provision obviously applies to all appointments to 
“positions in the Government service” for which apph- 
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cants are required by law, or by order of the President 
made pursuant to law, to be examined before appointment. 
_ All of such positions are, as I understand it, in the De- 
partments or independent offices at Washington. But, 
whether for the classified or unclassified service, “all ex- 
aminations of applicants for positions in the Government 
service” must be had in conformity with the first proviso 
of section 7 of the census act. . 

“2. Are the residence and domicile restrictions of the 
first proviso of section 7 of the census act above quoted 
confined in their application to examinations for appoint- 
ments in the Departments at Washington, that is to say, 
to examinations for appointments required by the civil- 
service act and rules to be apportioned among the several 
States and Territories, etc.? ” 

Answer. This question is involved in the — one 
end is necessarily answered in the negative because, as 
above pointed out, the additional clerks and other em- 
ployees must be examined and selected “in conformity 
with the law of apportionment as now provided for the 
classified service in the order of rating,” and by the pro- 
viso all examinations of applicants for positions in the 
Government service from any State or Territory are sub- 
ject to the restrictions in the first proviso contained. 

Provisos have frequently been used in connection with 
appropriation acts by Congress to establish new rules of 
substantive law quite at variance with the ordinary office 
of a proviso. In I/nterstate Commerce Commission v. 
Baird, 194 U.S. 25, 37, the court said: 

“ Tt is apparent that this proviso was not inserted in any 
restrictive sense or to make clear that which might be 
doubtful from the general language used. It was inserted 
for the purpose of.enlarging the operation of the statute 
so as to include a class of cases not otherwise within the 
operation of the section. It may be admitted that this 
use of a proviso is not in accord with the technical mean- 
ing of the term or the office of such part of a statute when 
properly used. But it is nevertheless a frequent use of the 
proviso in Federal legislation to introduce, as in the pres- 
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ent case, new matter extending rather than limiting or 
explaining that which has gone before.” 

That this proviso was intended to be general legislation 
is clear. The text of the section was specific as to exam- 
_ Inations for census employees. The proviso was enlarged 
to cover all examinations for positions in the Government 
service. It was undoubtedly amendatory to the civil-serv- 
ice acts and regulations. It must be so regarded in con- 
struing the statutes. 

It follows, therefore, that these restrictions are appli- 
cable to all persons authorized to be appointed in the 
Government service after examination. 

Questions 3, 4, and 6 should be considered together. 
They are: 

“3. Does the term ‘ resides * as used in the first proviso 
of section 7 of the census act above quoted imply and 
require actual presence and abode or merely legal or con- 
structive residence? ” 

“4. Does the language ‘ actually domiciled’ as used in 
the first proviso of section 7 above quoted imply and re- 
quire actual abode and bodily presence? ™ 

“6. For the guidance of the Commission what, as nearly 
as may be defined, does the language ‘ actually domiciled ’ 
require, as used in this statute? ” 

Answer. After the passage of the appropriation act of 
1890, above quoted, the Civil Service Commission on 
March 7, 1893, made the following order: 

“That on and after the 1st day of April next no appli- 
cation shall be accepted for an examination for the depart- 
mental service where the appointment would be charged 
to the apportionment, unless it shall be shown to the satis- 
faction of the Commission that the applicant is at the time 
and has been for the six months next preceding actually 
living and residing and having his or her place of abode 
in the State in which residence is claimed.” 

The question whether or not this regulation was within 
the power of the Commission to make, was presented to 
Attorney-General Olnev in August. 1893, who pointed out 
that the question depended upon the construction given to 
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the words “actually living and residing and having his or 
her place of abode,” and said (20 Op. 651) : 

“If such construction does not involve narrowing the 
statutory requirements of ‘ actual bona fide residents,’ there 
is no serious question for my consideration. If, however, 
the words are construed to require continuous physical 
presence of the applicant in the county of his residence 
for six months next before his application, then the regu- 
lation is in the nature of a statute of frauds and demands 
careful consideration.” 

He then expressed his’opinion that the Commission has 
no power to narrow the definition of the statutory phrase 
“ actual bona fide residence,” and said (/d. 651, 652) : 

‘“ It would not be proper for me to attempt here a defin1- 
tion of the words ‘ actual bona fide residence’ as stated by 
Attorney-General Miller in his opinion rendered to your 
predecessor on April 1, 1891. ‘It involves a mixed ques- 
tion of law and fact to be determined in each instance 
upon its own peculiar facts. A general rule applicable 
to all cases cannot be formulated.’ To attempt such a 
formulation to cover cases that may arise in the future is 
beyond the sphere of this Department (18 Op. 414); nor 
would it be proper for me to attempt the construction of 
the regulations. That is a matter entirely within the 
province of the Civil Service Commission. (18 Op. 321.) 

“My answer to the question submitted must therefore 
simply be that if the words ‘ living and residing and hav- 
ing his or her place of abode’ in the order of March 7, 
1893, are construed as equivalent to the words ‘ bona fide 
residing,’ the order is a lawful regulation; but that if they 
are given any more restrictive construction, the order is to 
that extent unauthorized.” 

The Civil Service Commission apparently did intend 
that the order should have required something more than 
“actual bona fide residence,” and the order seems to have 
been revoked. It is not found in the rules of the Com- 
mission at present in force. 

The census bill of 1909, as originally introduced, did 
not contain the first proviso now found in section 7. It 
was introduced as amendment No. 15 in the Senate and 
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- was at first disagreed to by the House. It was pointed out 
in the debate that the law of apportionment had not been 
adhered to. Senator Carter said, on April 10: 

“It appears that the invasion of the law of apportion- 
ment occurs because persons who lived long, long ago in 
a distant State, having become connected with the civil 
service of the Government, have raised families here. The 
children have grown to manhood and womanhood, and 
when they desire to enter the civil service they assign the 
old-time residence of their parents in distant States as 
their residence, notwithstanding the fact that in many 
cases they have never even seen the borders of the State. 

‘“ Mr. GALLINGER. It is a common habit. 

“Mr. Carrer. This is apparently a common habit. 
Then, undoubtedly, in many cases aspiring persons desir- 
ing to enter the civil service and finding the quota of the 
State or district where they reside, filled up, have passed 
through another State, mentally declared that they changed 
their residence, get a neighbor to certify that they lived 
for some time in a house at 302 Elm street, for instance, 
and thus acquire a residence in a State whose quota is not 
filled up, the whole thing being a fraud upon the law and 
probably upon the Civil Service Commission as well. 

“ Now, Mr. President, in order to avoid any such in- 
vasion of that law in the future, the committee has sub- 
mitted an amendment which reads as follows: (Here fol- 
lows the proviso in question.) While that may not cure 
existing wrong, it will prevent the continuance of an 
abuse.” (44 Cong. Rec., p. 1235.) 

The House of Representatives refused to accept this 
amendment, but subsequently, after some discussion, re- 
ceded from this position and adopted it. Mr. Sims said: 

“The object of the amendment is to prevent persons 
being charged up to a State in which they never did live, 
do not live now, and are never going to live.” (44 Cong. 
Rec., p. 3638.) 

Further on the following discussion occurred: 

“Mr. Hay. But the gentleman must remember that the 
chief statistician under the provisions of this amendment 
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must have lived in the State twelve months preceding the 
examination; he could not live here and in the State, too. 

“* Mr. Hutu. That does not mean an absolute domicile. 

“ Mr. Hay. It uses the word ‘ domicile.’ 

“Mr. Huxtyt. A man’s home may be there although he 
may not have occupied it all the time.” (44 Cong. Rec., 
p. 3639.) 

Again: 

* Mr. Sims (after reading the amendment). The object 
of this amendment is clear on its face, and was certainly 
made clear in the debate in the other body. It is to pre- 
vent persons claiming to be citizens of a State in which 
they are not citizens, and never have been, applying for 
appointment from a State the quota of which is not full 
by claiming that they are citizens of that State, when they 
are not and never expect to be.” (44 Cong. Rec., p. 3641.) 

The language implied by the proviso is clear and unam- 
biguous. It introduced, first a new requirement, to wit, 
that the applicant be examined in the State where he re- 
sides, and then, instead of merely requiring that he should 
prove that he was “an actual and bona fide resident” of 
the county and State of which he claimed to be a citizen, 
as required by the act of July 11, 1890, it provided that no 
person should be eligible for such examination or appoint- 
ment ‘“ unless he or she shall have been actually domiciled 
in such State or Territory for at least one year previous to 
such examination.” 

“ Domicile is that place where a person has fixed his habi- 
tation, without any present intention of removing there- 
from. Two things must concur to constitute a domicile: 
First, residence; second, the intention of making the place 
of residence the home of the party. There must be both 
the fact and the intention. It is one’s permanent, not pre- 
tended, home. It must be actual, not intended. It must 
be bona fide; not a residence taken merely for the purpose 
of obtaining a divorce, and to be given up afterwards.” 
(3 Words and Phrases Judicially Construed, p. 2168.) 

“Residence is used to indicate the place of abode, 
whether permanent or temporary; domicile denotes a fixed, 
permanent residence, to which, when absent, one has 
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the intention of returning. * * * Domicile is com- 
posed of two elements, residence and intention, and both 
of these must concur. Residence in a place without the 
requisite intention of remaining will not suffice to give one 
a domicile.” (State v. Alden, 48 West Va. 154, 160.) 

“Tt is a place where he may reside in fact. or for many 
purposes may be deemed to reside. Domicile, as the word 
implies, 1s a man’s house, his home; and it may continue to 
be such for years, without being actually inhabited by 
him.” (Holmes v. Oregon & California Ry. Co., 5 Fed. 
523, 526.) 

“ Domicile includes residence with an intention to re- 
main; while no length of residence without intention of 
remaining, constitutes domicile.” (Andrews v. Mundy, 3% 
West Va. 22, 29; City of New York v. Genet. 4 Hun. 487.) 

In Hall v. Hall, 25 Wis. 600, under a statute requiring 
that “the plaintiff shall have resided in this State one 
year immediately preceding the time of” applying for a 
divorce, it was held that the plaintiff must have in fact 
and intent an established home in the State for the preced- 
ing year, a place where he lives and has an abode, where 
he would be liable to taxation, where service of process of 
court could be had upon him by copy, and where he has 
an actual habitation and residence. 

In Perrine v. Evans, 35 N. J. Law 221, 223, it was said: 

“ Residence 1s always a place of abode; it never denotes 
simply the place where a man is, or happens to be.” 

‘“ A man may have a residence in one place, a domicile 
in another; * * * ‘ Residence in a place without the 
requisite intention of remaining will not suffice to give one 
a domicile, nor will an intention to change ones domicile, 
unaccompanied by actual removal, result in a change of 
comicile.’ Domicile means more than residence. It im- 
ports residence and fixed intention to remain there. <A 
man may be a resident of a locality without having his 
domicile there. He can have only one domicile at the same 
time, though he may have more than one residence.” 
(State v. Allen, 48 West Va. 154.) 

These are well-settled legal definitions and while in the 
application of them, as stated by Attorney-General Miller 
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tion of domicile as well as of residence involves a mixed 
question of law and fact, to be determined in each case 
upon its own peculiar facts, I think it may be with pro- 
priety laid down that no respectable authority can be 
found for the proposition that under a statute requiring 
one to have been “ actually domiciled ” in a State or Ter- 
ritory for a given period he must have been continuously 
and bodily present within such State or Territory during 
the whole of that period in order to comply with such 
requirement of actual domicile. 

In Perrine v. Evans, 35 N. J. Law, 221, Chief Justice 
Beasley said: 

“ But to contend that to be in a State signifies the same 
thing as to reside in a State is to raise a quarrel with all 
usage and every lexicon. If there is any fixedness of mean- 
ing in words, the description in this statute of ‘ debtors 
who reside out of this State’ means debtors who have no 
abode in this State. In this connection the language used, 
as it seems to me, is indisputably clear and the consequence 
is that there is no room for judicial construction. * * * 
In fine, these terms have a clear and settled meaning; re- 
ceived in that sense they lead to no absurd result; nor are 
they inconsistent with any other parts of the act.” 

And so it was held in that case that a foreign attach- 
ment might issue against a party doing business in the 
State of New Jersey if his place of residence was in another 
State, even though he came daily to his place of business 
within the State of New Jersey and remained there usually 
all day, but had no home or lodging place within that 
State. 

The civil-service act of 1883 for the purposes of carry- 
ing out the provisions as to the apportionment of appoint- 
ments to the public service, requires of each applicant a 
statement setting forth his actual bona fide residence at the 
time of making the application. The act of 1890 required 
him to show that at such time he was “ an actual and bona 
fide resident ” of the county and State of which he claimed 
to be a citizen and that he had been such resident for a 
period of not less than six months next preceding. The 
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proviso in seetion ¢ of the census act of 1909 requires all 
examinations to be in the State or Territory in which the 
applicant resides, and further that no person shall be eli- 
gible for such examination or appointment unless he shall 
have been “ actually domiciled ” in such State or Territory 
for at least one year previous to such examination. The 
natural, and it seems to me the only proper, interpreta- 
tion of this language is that the applicant must not only 
show that he resides in the State or Territory where he 
applies for examination, but that at least for one year 
previous to such examination he shall have been actually 
domiciled there; that is to say, that he shall for that period 
have had his permanent home within that State or Terri- 
tory, a home adopted at least one year previous to that ex- 
amination, with the intention of making it his permanent 
abode, and which intention shall not have been departed 
from during that period. 

It is impossible to determine in advance the conclusions 
to be drawn by the application of these rules to all varying 
facts that may be presented in different cases arising under 
these statutes, but my opinion is clear that a requirement 
that the applicant should have been bodily present within 
the State during the period of one year before the examin- 
ation, is not justified by the statute, and would be as much 
without the powers of the Commission as was the rule 
adopted by them and passed upon by Attorney-General 
Olney in 1898. 

“5. If the language ‘actually domiciled ’ does not neces- 
sarily in all cases require actual physical presence, then 
absence for what period or periods of time and for what 
purposes may there be without discontinuance of actual 
domicile?” 

Answer. It can not be said as a matter of law that actual 
physical presence at any time within the year preceding 
the date of the application for examination, is required to 
demonstrate actual domicile. There must, of course, have 
been actual physical presence at some time within the 
State in order to establish a residence, and that presence 
for such purpose must have been accompanied by an inten- 
tion to continue indefinitely to reside and have one’s home 
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at that place. As was said by Attorney-General Miller, 
“A general rule, applicable to all cases, can not be formu- 
lated.” It is believed that the principles above cited will 
be sufficient to guide the Commission in its application of 
the law to the particular facts of any given case. Many 
States provide, either in their laws or constitutions, that 
absence in the public service or for purposes of attending 
an institution of learning, shall not affect the continued 
residence within the State. If a domicile be once estab- 
lished, it is presumed to continue until there has been a 
change of residence with the intention of establishing a 
new domicile. 

“8, Does the language ‘for at least one year previous,’ 
as used in the first, proviso of section 7 above quoted, mean 
for at least one year next preceding?” 

Answer. In my opinion, it does. The purpose of the 
enactment is clearly to require proof of an actual or bona 
fide domicile in the State in which the applicant resides, 
‘continued for at least one year immediately previous to 
such examination. 

In State v. Gunagy, 84 Iowa 177, the court construed a 
statute with reference to the seduction of a woman of 
“previous chaste character” to mean of chaste character 
“before and up to the time of” the alleged seduction. 

“7. If the residence and domicile restrictions of the first 
proviso of section 7 quoted above are confined in their ap- 
plication to examinations for appointments required by 
the civil-service act and rules to be apportioned among the 
several States and Territories, etc., then d6 these restric- 
tions apply in the case of a person who is already in the 
apportioned service and who applies for examination for 
another original appointment in the apportioned service? ” 

Answer. As stated in answer to the second question, in 
my opinion, the residence and domicile restrictions of the 
first proviso of section 7 are not confined in their applica- 
tion to examinations for appointment required by the civil- 
service act and rules to be apportioned among the several 
States and Territories, but apply to “all examinations 
of applicants for positions in the Government service,” 
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whether such examinations are required to be held for 
positions subject to the rule of apportionment or otherwise. 
And this rule of residence and domicile is, in my opinion, 
applicable as much to persons already in the service or 
seeking promotion to other branches as to those taking an 
original examination. Persons in the service seeking pro- 
motion or appointment in other branches are by the act 
of July 11, 1890, excepted from the provisions requiring 
proof of citizenship and residence, but it is only to that 
provision in that act that the exemption applies, and ‘no 
such exemption is found in the first proviso to section 7 of 
the census act. 

The ninth and tenth questions may be considered to- 
gether. 

“9. To what part of the service does the proviso of 
section 7 above quoted, as to tuberculosis, apply?” 

“10. To what part of the service does the proviso of 
section 7 above quoted, as to the same family, apply?” 

Section 7 deals with the method of appointing the addi- 
tional clerks and other employees in the Census Office pro- 
vided for in section 6. Every proviso to the section has, 
naturally, reference to the main subject-matter of the sec- 
tion. The first proviso alone, by its terms, travels beyond 
the general scope of the section and embraces “alli exami- 
nations of applicants for positions in the Government 
service.” 

The second proviso is not a qualification of the pro- 
visions in the first proviso, which deals with examinations, 
but is properly a qualification to the main provisions of 
section 7. The history of the enactment emphasizes the 
accuracy of this interpretation. The second proviso was 
offered in the House by Mr. Bennet before the first pro- 
viso had been introduced. He said: 

“JT want to arm the Director of the Census with the 
power right at the threshold to bar out those pitiable and 
to be pitied persons.” (44 Cong. Rec., p. 84.) 

The third proviso was offered in the Senate by Mr. 
Gallinger, who read it and added “that is, in the taking 
of the census.” (44 Cong. Rec., p. 14389.) 








562 Civil Service—Residence—Domicile—Census Act 1909. 


The use of the words “ for positions in the Government 
service,” in the first proviso, and the absence of anything 
qualifying the word “appointed ” in the second section, 
emphasize the proper relation of the second proviso to the 
earlier part of the section, namely, that dealing with ap- 
pointments in the Census Office; and the same reasoning 
applies to the third proviso. The second and third pro- 
visos in other words qualify the main portion of the sec- 
tion, not the first proviso. 

“11. Does the proviso of section 7 as to the same family 
apply in the case of temporary appointments under Rule 
VIII of the Civil Service Rules? ” 

These rules are referred to in the communication of the 
Commission, but are too long for quotation in their com- 
munication, or in this opinion. The Commission, in its 
communication, says of them: 

“Temporary appointments are provided for the purpose 
of meeting the needs of the service which can not be met 
by permanent appointment; and temporary appointments 
can in no way vary the order of certification for perma- 
nent appointment, nor affect the standing of the temporary 
appointee on any register for permanent appointment.” 

Answer. The fourth proviso of section 7 of the census 
act is as follows: 

“ Provided, however, That when the exigencies of the 
service require the Director may appoint for temporary 
employment, for not exceeding sixty days’ duration, from 
the aforesaid list of eligibles, those who, by reason of resi- 
dence or other conditions, are immediately available, and 
may also appoint for not exceeding sixty days’ duration 
persons having had previous experience in operating me- 
chanical appliances in census work whose efficiency records 
in operating such appliances are satisfactory to him, and 
may accept such records in lieu of the civil-service ex- 
amination.” 

This proviso would seem to supersede the provisions of 
paragraphs 1 and 2 of Rule VIII of the Civil Service 
Rules, and to be complete in itself. But it would undoubt- 
edly be governed by the immediately preceding proviso, 
“that in no instance shall more than one person be ap- 
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pointed from the same family.” The use of the word 
“appointed ” embraces both employment after examina- 
tion, in conformity with the law of apportionment, and 
appointment for temporary employment without regard 
to apportionment, and both that requirement and the pre- 
ceding provisions as to persons afflicted with tuberculosis, 
and as to the number who may be appointed from one fam- 
ily, are clearly intended to govern in the selection of per- 
sons for either temporary or permanent service. 

“12. Are persons who are entitled to preference under 
section 1754, R. S., relieved from the restrictions of sec- 
tion 7 of the census act as to residence, family, etc.?” 

Answer. Section 1754 provides: 

“Persons honorably discharged from the military or 
naval service by reason of disability resulting from wounds 
or sickness incurred in the line of duty shall be preferred 
for appointments to civil offices, provided they be found 
to possess the business capacity necessary for the proper 
discharge of the duties of such offices.” 

Section 7 of the civil-service act of 1883 enacts that, after 
the time specified therein, 

“No officer or clerk shall be appointed and no person 
shall be employed to enter or be promoted in either of the 
said classes now existing, or that may be arranged here- 
under pursuant to said rules, until he has passed an ex- 
amination or is shown to be specially exempted from such 
examination in conformity herewith. But nothing herein 
contained shall be construed to take from those honorably 
discharged from the military or naval service any pref- 
erence conferred by the seventeen hundred and fifty-fourth 
section of the Revised Statutes.” | 

It is well settled that these statutes do not exempt honor- 
ably discharged soldiers and sailors from liability to ex- 
amination into the civil service, but entitles them to pref- 
erence in appointment as against other persons of equal 
qualifications for the place. (17 Op. 194; 19 Op. 318; 24 
Op. 64.) Nor do these statutes interfere with the rule of 
apportionment established by section 2 of the act of 1883, 
and reenacted for the census service in section 7 of the act 
of 1909. The preference would apply whenever in the 
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eligible register of applicants residing and domiciled in a 
particular State or Territory, out of the number to which 
such State or Territory is entitled in conformity to the law 
of apportionment, an honorably discharged soldier or sailor 
shall have qualified and shall be inscribed on the register. 
Such applicant must be preferred for appointment over 
others similarly qualified and inscribed on the same register. 

“13. Are the provisos of section 7 of the census act above 

quoted confined in their application to examinations for 
and appointments to the census force under that act; or 
do these provisos apply to all ‘the positions in the Govern- 
ment service from any State or Territory?’” 
_ Answer. The answer to this inquiry has already been 
given in connection with previous questions, and it may, 
therefore, be briefly said that, in my opinion, the only one 
of the provisos in section 7 applicable to examinations and 
appointments to anything but the Census Office is the 
proviso: 

“That hereafter all examinations of applicants for posi- | 
tions in the Government service from any State or Terri- 
tory shall be had in the State or Territory in which such 
applicant resides, and no person shall be eligible for such 
examination or appointment unless he or she shall have 
been actually domiciled in such State or Territory for at 
least one year previous to such examination.” | 

I have the honor to be, sir, 

Your obedient servant, 


GEORGE W. WICKERSHAM. 


The PRESIDENT. 


CIVIL SERVICE—RESIDENCE—ELIGIBILITY. 


A citizen and resident of West Virginia, who has been employed 
since 1903 as field assistant in the United States Geological Sur- 
vey, working in such capacity in various States of the Union, is 
not disqualified by the provisions of section 7 of the census act 
of July 2, 1909 (36 Stat. 3), for appointment to work as “ Classi- 
fication Assistant” to the Land Classification Board of the © 
Geological Survey, if, during all of that period, his home was 
in West Virginia where his parents and other members of his 
family resided, which place he has always maintained as his 
home, to which he intends to return when the exigencies of public 
service permit, and from which he never intended to remove. 
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DEPARTMENT OF JUSTICE, 
clugust 18, 1909. 

Str: [ am in receipt of your communication of the 21st 
ultimo transmitting a copy of a letter from the Director 
of the Geological Survey and of correspondence had by 
him with the Civil Service Commission, relative to the 
provisions in the census act of July 2, 1909, regarding 
civil service examinations. 

I have just rendered to the President my opinion with 
respect to a variety of questions arising under the pro- 
visions of section 7 of the census act of July 2, 1909, upon 
which my opinion was requested by the Civil Service Com- 
mission, and I beg to hand you herewith a copy of this 
opinion in which, you will observe, there is involved an 
expression of my view of the meaning of the clause in the 
statute applicable to the examination of Mr. E. B. Hopkins, 
whose case is discussed in the correspondence transmitted. 

It appears from these papers that Mr. Hopkins was 
born in West Virginia, and had resided in the county 
named in his application since 19038. That the home of 
his family was in that State, but that since 1903 he has 
been employed as field assistant in the United States Geo- 
logical Survey, and in that capacity has been engaged in 
the work for the Government in various States of the 
Union. If, during all this period, Mr. Hopkins’s home 
was in West Virginia, where his parents and other mem- 
bers of his family resided, which he has always maintained 
as his home, to which he intends to return when permitted 
by the exigencies of the public service, and from which he 
has never intended to remove, in my opinion his absence 
therefrom during the last year, or even since his entry into 
the Government service 1n 19038, does not disqualify him 
for examination for appointment to work as “ Classification 
Assistant ” to the Land Classification Board, for which you 
say he has shown special aptitude, by reason of the pro- 
visions in section 7 of the census act of 1909 requiring all 
examinations of applicants for positions in the Govern- 
ment service to be had in the State or Territory in which 
the applicant resides, and providing that no person shall 
be eligible for such examination or appointment unless 
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he or she shall have been actually domiciled in such State 
or Territory for at least one year previous to such exam- 
ination. 
Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


CIVIL SERVICE—RESIDENCE AND DOMICILE—ABSENCE OF 
TWO YEARS FROM UNITED STATES. 


The temporary absence from the United States of an applicant for 
examination into the civil service of the United States, for two 
years, on account of illness in her family, will not affect such 
person’s bona fide residence and domicile in Missouri, if, as matter 
of fact, she went abroad with the intention of remaining tem- 
porarily and of returning to Missouri, and did not abandon such 
intention during her absence, but at all times meant to return, 
and finally did return to her home in that State. . 

Questions of ‘‘actual bona fide residence” and of “domicile” are 
mixed questions of law und fact, to be determined in each in- 
stance by the Civil Service Commission upon the facts presented. 


DEPARTMENT OF JUSTICE, 
August 18, 1909. 


Sir: In reply to your favor of the 138th instant, I beg to 
say that I am sending to the President an opinion upon a 
variety of questions propounded by the Civil Service 
Commission, arising out of the census act of 1909, among 
which is the expression of my opinion that the first proviso 
in section 7 of that act 

“ Provided, That hereafter all examinations of appli- 
cants for positions in the Government service from any 
State or Territory shall be had in the State or Territory 
in which such applicant resides, and no person shall be 
eligible for such examination or appointment unless he or 
she shall have been actually domiciled in such State or Ter- 
ritory for at least one year previous to such examination: ” 
does not require the applicant to have been physically 
present in the State or Territory of his residence during 
the period of one year previous to his examination; that 
the question of residence and domicile in such State or Ter- 
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ritory during such year does not necessarily involve the 
physical presence of the applicant within the State during 
that period, but that it must appear that the applicant had 
a bona fide residence within that State, which was acquired 
with the intention of making it the permanent home of 
the applicant, and that such residence and intention con- 
tinued unchanged during the period of one year prior to 
such examination. I further pointed out that, as one of my 
predecessors advised the President in 1893, the question 
of “actual bona fide residence” involves “a mixed ques- 
tion of law and fact to be determined in each instance upon 
its own peculiar facts” (20 Op. 649), and that the question 
of domicile is equally a mixed question of law and fact, 
which must be determined by the Commission in each case 
upon the facts presented to it. 

In my opinion, however, the temporary absence of Miss 
Nanny Kuhlmann from the United States for a period of 
two years on account of illness in her family, referred to 
in your communication, would not in itself operate to affect 
her bona fide residence and domicile in the State of Mis- 
souri, if, as a matter of fact she went abroad with the 
intention of remaining temporarily and of returning to 
Missouri, and did not abandon such intention during such 
time, but at all times meant to return and finally did return 
to her home in the State of Missouri. 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


CIVIL SERVICE—RESIDENCE AND i aa 
ACT OF 1909. 


The first proviso of section 7 of the census act approved July 2, 
1909 (36 Stat. 3), with regard to residence and domicile, applies 
to all cases where by law, or regulation pursuant to law, an 
appointment to a position in the Government service can only 
be made after an examination of the applicant. 

The proviso deals only with applicants for examination for admis- 
sion to the classified service, and does not relate to positions 
which are expressly excepted from the necessity of an examina- 
tion as a condition to appointment. 
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The second and third provisos, which relate to consumptive appli- 
cants and to the appointment of more than one member of a 
family, are not of general application and refer only to premanent 
and temporary employees of the census. 


DEPARTMENT OF JUSTICE, 
August 18, 1909. 

Sir: I have your favor of the 11th instant asking my 
opinion as to the application of the provisions of section 7 
of the “Act to provide for the Thirteenth and subsequent 
decennial censuses,” approved July 2, 1909 (36 Stat. 3), 
to the cases referred to in your letter and the accompany- 
ing correspondence. 

Your first inquiry is whether or not the first proviso of 
section ¢ of the above-mentioned census act applies to 
positions in the Government service outside of the city of 
Washington. 

This provision is as follows: 

‘“ Provided, That hereafter all examinations of appli- 
cants for positions in the Government service, from any 
State or Territory, shall be had in the State or Territory 
in which such applicant resides, and no person shall be 
eligible for such examination or appointment unless he or 
she shall have been actually domiciled in such State or 
Territory for at least one year previous to such examina- 
tion.” 

This proviso was not contained in the act as originally 
drafted and introduced into the Congress. It was inserted 
as an amendment in the Senate. As you state in your 
letter, 

“It was a matter of public knowledge and was specific- 
ally pressed upon the attention of Congress as the sole 
purpose of the first proviso of section 7 under considera- 
tion, that * * * the apportionment law was being 
constantly evaded so as to allow applicants for Govern- 
ment positions in the departments at Washington to ac- 
quire constructive residences in other States than their 
own to the prejudice of actual residents thereof.” 

The debates in Congress make this perfectly clear. 
(Cong. Rec., vol. 44, pp. 1316, 1408, 3617, 3620-3622, 3625.) 
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Senator McCumber, in introducing the amendment, said: 

“T propose an amendment requiring every applicant for 
an examination not only to be a resident of the State in 
which he claims residence, but to prove his residence, and 
that he shall have had an actual domicile in that State for 
at least one year previous to the examination.” (Cong. 
Rec., vol. 44, p. 1403.) 
And in the House, Mr. Sims, after reading the amendment, 
stated: | 

“The object of this amendment is clear on its face, and 
was certainly made clear in the debate in the other body. 
It is to prevent persons claiming to be citizens of a State 
in which they are not citizens, and never have been, apply- 
ing for appointment from a State, the quota uf which is 
not full, by claiming that they are citizens of that State, 
when they are not and never expect to be.” (Cong. Rec., 
vol. 44, p. 3625.) 

After this statement the House receded from its dis- 
agreement with the amendment and agreed to the same. 
(Cong. Rec., vol. 44, p. 3626.) The language of the proviso 
is that— 

‘“ All examinations of applicants for positions in the 
Government service ” 
shall be had at the residence of the applicant, and that no 
person shall be eligible for such examination and appoint- 
ment unless he shall have been actually domiciled in the 
State of such residence. 

In my opinion, therefore, the proviso applies to all cases 
where by law, or regulation pursuant to law, an appoint- 
ment to a position in the Government service can only be 
made after an examination of the applicant. 

2. Your second question is this: 

‘As the first proviso of the aforesaid section 7 of the act 
of July 2, 1909, provides that the applicant for a position 
in the Government service is not eligible for appointment 
until he has resided in the State ‘at least one year previous 
to such examination,’ is not the conclusion irresistible that 
an examination is a prerequisite to all appointments in 
cases covered by this proviso, and therefore that the pro- 
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viso does not relate to positions excepted from examina- 
tion?” 

The proviso first enacts that all examinations shall be 
had in the State or Territory in which the applicant re- 
sides. It then enacts that no person shall be eligible for 
“such examination or appointment” unless he shall have 
been actually domiciled in such State or Territory for at 
least one year previous to such examination. It is quite 
clear that this proviso 1s dealing only with applicants for 
examination; that is, with applicants for admission to the 
classified civil service of the United States, who, by law, or 
regulation made pursuant to law, are required to pass an 
examination as a condition to appointment in such civil 
service. The proviso does not attempt to go beyond that 
class and, therefore, in my opinion, it does not relate to 
positions which are expressly excepted from the prerequi- 
site of examination as a condition to appointment. 

8. You inquire, | 

‘Does the aforesaid first proviso of said section 7 of the 
act of July 2, 1909, carry with it and make general legisla- 
tion of the third proviso of the same section, so as to pro- 
hibit the appointment of more than one member of a family 
to a position in other branches of the Government service 
than the Census Bureau?” 

In my opinion, the second and third provisos in the 
seventh ‘section have not the general application of the first 
proviso. They were introduced in Congress as amendments 
to the bill when it referred entirely to the employment in 
the census, and before the introduction of the first proviso. 
(Cong. Rec., vol. 44, pp. 98-99, 1402.) The first proviso, 
by its terms, is made applicable to “ all examinations of ap- 
plicants for positions in the Government service.” The 
second and third provisos refer only to appointments, the 
word “appointment” being used, in my opinion, to em- 
brace not only permanent employment after examination 
for the decennial census, but appointment for temporary 
employment under the provisions of the fourth proviso of 
section 7. Neither the first part of the section nor any of 
the provisos but the first expressly refers to anything but 
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the Census Office. The language of the first proviso ex- 
pressly applies its provisions to “all examinations * * #* 
for positions in the Government service.” Expressio unius 
est exclusio alterius. 
Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


NAVAL HOSPITAL SHIPS—COMMAND OF BY MEDICAL 
OFFICERS OF THE NAVY. 


Article 37, paragraph 2, of the Naval Regulations of 1903, which 
provides that a hospital ship may be commanded by a naval 
medical officer not below the grade of surgeon, and the orders 
of the Secretary of the Navy preceding this regulation and re- 
lating thereto, were adopted and issued in accordance with law, 
and under this authority the Secretary may now assign a medical 
officer, not below the grade of surgeon, to the command of such a 
vessel. 

The above regulation may at-any time be changed or modified by 
the President, or by the Secretary of the Navy with the approval 
of the President. 

DEPARTMENT OF JUSTICE, 
August 24, 1909. 

Sir: I am in receipt of your request for “an opinion of 
the Attorney-General as to the legality of the assignment 
of a medical officer of the Navy to command a naval hos- 
pital ship.” 

The facts disclose that such assignments have been made 
under regulations of the Secretary of the Navy, approved 
by the President, and the inquiry therefore raises merely 
the question as to the legality of these regulations, which 
have the force and effect of law, when not inconsistent 
therewith. (21 Op. 46; ex parte Reed, 100 U. S. 13, 22.) 
This office can not pass upon the merits of any controversy 
depending wholly upon the facts (21 Op. 73, 96, 174, 240, 
255, 260, 481, 594), nor can any opinion be rendered upon 
the practicability of rules and regulations which are ad- 
ministrative and entirely within the discretion of the head 
of the Navy Department (21 Op. 73). But in order to 
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secure a clear statement of the question of law involved 
it is necessary to briefly review the chronological develop- 
ment of facts which finally led up to these regulations. 

A joint board of the Army and Navy medical officers, 
convened by the direction of the President under orders of 
January 11, 1906, recommended, on February 17, 1906, the 
_ construction of hospital ships for both the Army and Navy, 
the personnel for which should be as follows: 

“Medical and Hospital Corps personnel for a ship of 
200 beds.—Medical: One medical officer in command of 
ship; 4 medical officers to attend the patients. 

“Hospital Corps: Noncommissioned officers, 5; privates, 
35. Crews of ships: It 1s recommended that the crews of 
hospital ships be composed entirely of civilians.” 

This recommendation was approved by the Secretary of 
War on April 27, 1906. It was referred by the Secretary 
of the Navy to the Bureau of Medicine and Surgery, Navy 
Department, where, on May 11, 1906, 1t was approved by 
the Surgeon-General, Chief of that Bureau. It was also 
referred to the Bureau of Navigation, where the whole 
recommendation was disapproved on January 4, 1906. It 
was contended by the Chief of the Bureau of Navigation — 
that the construction of new hospital ships was unneces- 
sary; and to that part of the report recommending that 
medical officers be placed in command of such ships, the 
Bureau expressly dissented, on the ground that it would 
be impracticable, dangerous, and inimical to the service, 
and contrary to laws, regulations, and customs of long 
standing. The matter was again referred to the Bureau 
of Medicine and Surgery, which Bureau, by indorsement 
of September 24, 1906, again approved the recommenda- 
tion of the board, and said in part: 

«x * * The Bureau concurs in the recommendation 
of the joint board that a medical officer should be placed 
in command of a hospital ship, but does not contemplate 
nor consider it advisable that such command should give 
him control of her navigation. * * * The absence of 
officers of the line would render a hospital ship more com- 
pletely neutral. * * * 
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“The medical officer in command is to receive all orders 
from the Commander in Chief or from the Department and 
to transmit them to the captain of the ship. His command 
should be absolute, the captain of the ship taking his direc- 
tions from the senior medical officer. The captain should 
not be a naval officer, but should belong to the merchant 
marine, and should have entire control of the navigation 
of the ship and of the civilian crew and regulate discipline 
and matters pertaining to them. The discipline of the 
medical branch should be in the hands of the medical 
officer in command. * * *” 

This indorsement referred to the enactment of the 
Geneva Convention of August 22, 1864, and The Hague 
Conference of July 22, 1899, holding that military hos- 
pital ships should be considered neutral and exempt from 
capture. 

The papers were then referred back to the Bureau of 
Navigation for further comment, and that Bureau, on 
September 27, 1906, declined to add anything to the first 
statement. Thereupon the Secretary of the Navy, on De- 
cember 12, 1906, made the following order: 

“The Department, having carefully considered the orig- 
inal report and the several preceding indorsements, holds, 
with respect to the matters not covered by its fifth indorse- 
ment of June 14, 1906, as follows: 

“First. It 1s expedient to have one hospital ship in 
commission in time of peace, partly for the benefit of the 
personnel of the Atlantic Fleet, to which such ship should 
be attached, but mainly as a school for surgeons, nurses, 
and the Hospital Corps in peculiar duties they would be 
required to perform in time of war. When such a ship is 
provided, the Department holds that the space allotted 
to sick bays on our more recent battle ships and armored 
cruisers can be and ought to be materially reduced and 
employed for other purposes. The Department does not 
deem it advisable under existing circumstances to con- 
struct a hospital ship, inasmuch as a vessel of this class is 
already in existence and can be commissioned. 

“ Second. The Department holds that such a ship, when 
in commission, should be treated as a floating hospital, and 
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as such placed under the command of a medical officer, her 
navigation being controlled by a competent sailing master. 
In war time, the entire crew should be, so far as possible, 
specially enlisted from civilians, as men of the Hospital 
Corps, and for such time only as their services will prob- 
ably be needed. In time of peace, the crew, except such as 
are engaged in hospital duties, could be organized substan- 
tially as is that of a naval auxiliary, but subject to the 
provision above set forth as to the command. 
sf * x oe * 

On November 6, 1907, the Bureau of Medicine and Sur- 
gery recommended that the hospital ship Relzef be placed 
in commission, in accordance with the order of the Secre- 
tary of December 12, 1906. On November 18, 1907, the 
Bureau of Navigation approved the recommendation to 
place the Relzef in commission, but protested against plac- 
ing the ship under the command of a naval medical officer, 
and asked that the subject be reconsidered and the decision 
of the Secretary, of December 12, 1906, be reversed. On 
December 23, 1907, the Chief of the Bureau of Medicine 
and Surgery addressed two letters to the Bureau of Navi- 
gation, recommending that Surg. C. F. Stokes, U. 8. Navy, 
be ordered to duty at Mare Island, Cal., in connection with 
outfitting the hospital ship Relief, and to command of that 
vessel when she should be put in commission. 

The contemporary orders of the Secretary of the Navy 
on the subject were: 

December 30, 1907, ordering Surgeon Stokes to duty 
with the Relief and to command of that vessel when in 
commission; January 8 and 9, 1908, directing the com- 
mandant at Mare Island to place tle Aelzef in commission 
as.a naval auxiliary, with merchant officers and crew and 
a naval surgeon in command, and reciting that the super- 
visor of naval auxiliaries had been directed to make the 
necessary arrangements respecting the merchant officers 
and crew of the vessel, and that the Bureau of Navigation 
would issue the necessary instructions relative to the naval 
personnel of the vessel. 

The President approved these orders and the decision 
of December 12, 1906, in a letter of January 4, 1908, to the 
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Secretary of the Navy, in which it was said that the orders 
were issued after full consideration of all reasons adduced 
for and against the proposition, that they were right, and 
therefore confirmed. <As to the future, the President 
ordered : 

“The hospital ships of the Navy will hereafter, unless 
otherwise directed by Congress. be placed under the control 
and command of medical officers of the Navy, their naviga- 
tion being exclusively controlled by a competent sailing 
master having the complete responsibility for everything 
connected with the navigation of the ship. * * * .” 

Naval regulations were made, issued, and approved by 
the President, and published for the government of the 
Navy, as follows (art. 37, par. 2): 

‘A hospital ship may be commanded by a naval medical 
officer not below the grade of surgeon.” (Naval Reg., ed. 
of 1909.) | 

The law provides that such regulations, when so ap- 
proved, shall be the regulations of the Navy (sec. 1547, 
R. S.), and they shall have the force of law when not 
inconsistent therewith. (21 Op. 46; Gratioé v. United 
States, 4 How. 80.) 

Prior to March 3, 1901, assignments to command of naval 
vessels were governed by section 15385, R. 8., and regula- 
tions made in accordance therewith. This section enacts— 

“ Vessels in actual service, in time of peace, shall be of- 
ficered and manned as the President may direct, subject to 
the provisions of section fifteen hundred and twenty-nine.” 

Section 1529 provides that— 

“The vessels of the Navy of the United States shall be 
divided into four classes, and shall be commanded as nearly 
as may be as follows: 

“ First rates, by commodores; second rates, by captains; 
third rates, by commanders; fourth rates, by leutenant- 
commanders.” 

The rates were regulated by section 1530, providing: 

“ Steamships of forty guns or more shall be classed as 
first rates, those of twenty guns and under forty as sec- 
ond rates, and all those of less than twenty guns as third 


rates.” 
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The position of staff officers during the same period, with 
regard to military command, was restricted by the acts of 
August 5, 1854 (10 Stat. 587), and March 3, 1859 (11 Stat. 
407), now section 1488, R. S., as follows: 

“The relative rank given by the provisions of this chap- 
ter to officers of the Medical, Pay, and Engineer corps shall 
confer no authority to exercise military command.” 

The act of March 3, 1899 (30 Stat. 1006), provides: 

«* * * That all sections of the Revised Statutes which, 
in defining the rank of officers or positions in the Navy, 
contain the words ‘ the relative rank of’ are hereby amended 
so as to read ‘the rank of,’ but officers whose rank is so 
defined shall not be entitled, in virtue of their rank to com- 
mand in the line or in other staff corps.” 

Such was the law up to March 3, 1901, when Congress 
passed the act (31 Stat. 1138), declaring: 

“That the President of the United States be, and he is 
hereby, authorized to establish, and from time to time to 
modify, as the needs of the service may require, a classi- 
fication of vessels of the Navy, and to formulate appro- 
priate rules governing assignments to command of vessels 
and squadrons.” 

The determining factor in the construction of this act 
is revealed when the same is compared with section 1535, 
R. S., which provides that vessels should be officered and 
manned as the President may direct, but his discretion in 
that regard was then positively restricted by the clause 
“ subject to the provisions of section 1529.” 

The act of March 3, 1901, is plainly intended to amend 
the previous statutes on the subject, and is designed to 
allow the President to reclassify the vessels of the Navy 
that had theretofore been fixed by section 1529, R. S., 
and to authorize him to assign the command of vessels, 
omitting all restrictions. He is by this act given the full 
power contemplated in that provision of the Constitution 
which makes him Commander in Chief of the Army and 
Navy. 

The first exercise of executive discretion and authority 
under this act was by President McKinley, who issued a 
general order on June 8, 1901, fixing the classification of 
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vessels and assignments to command without regard to the 
requirements of sections 1529, 1530, or 1535, R. S. 

The act of March 3, 1901, is not a continuance of au- 
thority, law, regulation, or custom fixed by the Revised 
Statutes, but is a complete substitute for the same. The 
language of the section is clear and unambiguous, and I 
am unable to avoid the conclusion that it was enacted with 
a full knowledge of conditions brought about by prior laws, 
and of the necessity of a new and elastic system by which 
the President could from time to time make such regula- 
tions as the necessities of the changing conditions in the 
service should require. 

The President, and the Secretary acting by his authority 
and with his approval, proceeding in accordance with the 
discretion vested in his office by this act, have made regu- 
lations which are not inconsistent with law, and these are 
adopted and published in the form prescribed by law. 

In the consideration of the various statutes here involved 
it may be suggested that the act of March 3, 1901, does not 
expressly repeal prior laws on the subject, and that section 
1488, R. S., which declares that the relative rank given to 
officers of the Medical Corps shall not authorize them to 
“exercise military command,” and the act of March 3, 
1899, which abolished the relative rank, but provided that 
the actual rank conferred upon medical officers should not 
entitle them to “ command in the line or other staff corps,” 
are still in force. The answer to this js, first, that assum- 
ing the command of a hospital ship is a “military com- 
mand,” these words in section 1488 have been supplanted 
by the later act of March 3, 1899, which provides that 
medical officers shall not “command in the line or in other 
staff corps;” and second, that the command of a hospital 
ship by a medical officer is not a “command in the line or - 
in other staff corps.” It 1s a command in the medical off- 
cer’s own staff corps, and, in their own staff corps, medical 
officers have always had a command. (Section 1137, Navy 
Reg. 1905; section 1004, Navy Reg. 1909.) 

In the orders of the Secretary of the Navy of December 
12, 1906, it was provided that the command of the hospital 
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ship should be given to a medical officer, the navigation 
to be controlled by a competent sailing master, and the 
crew to be enlisted as civilians. It was clearly not con- 
templated by these regulations or orders that there should 
be any line officer or regularly enlisted man other than in 
the Hospital Corps as any part of the complement of. the 
hospital ship. The medical officer in command, therefore, 
is given no command in the line of the Navy or in any 
other staff corps. ' 

I have, of course, refrained from entering into any dis- 
cussion of the merits of this question, that is to say, 
whether a medical officer ought or ought not to be put in 
command of a hospital ship, but have merely answered the 
specific question submitted as to the legality, under existing 
Jaws and regulations, of such an assignment. The naval 
regulations, as heretofore shown, now provide for the com- 
mand of hospital ships by a medical officer not below the 
grade of surgeon. The orders preceding this regulation, 
and the regulation itself, were, in my opinion, issued and 
adopted in accordance with law, and under this authority 
the Secretary of the Navy may now assign a medical officer, 
not below the grade of surgeon, to the command of a naval 
hospital ship. It may be added, however, that the regula- 
tion referred to may at any time be changed or modified 
by the President, or by the Secretary of the Navy with the 
approval of the President. 

Very respectfully, 
GEORGE W. WICKERSHAM. 

The SECRETARY OF THE Navy. | 





IMMIGRATION—MARRIAGE OF ALIEN WOMAN TO CITIZEN 
OF THE UNITED STATES—EVIDENCE. 


The Secretary of Commerce and Labor has authority to consider 
the evidence connected with the marriage of an alien prostitute 
to a citizen of the United States, and, subject to the principle that 
the validity of the marriage is to be determined by the law of 
the place where the contract is made, may deport the woman if 
the facts justify the conclusion that the ceremony was entered 
into merely for the purpose of evading the immigration law, and 
with no intention on the part of the parties to live together as 
husband and wife. 
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DEPARTMENT OF JUSTICE, 
August 27, 1909. 

sir: In your letter of the 4th instant, referring to the 
opinion of the Attorney-General of July 30, 1909 (ante, 
p- 507), wherein it was held that a woman. previously 
an alien, upon being lawfully married to a citizen of the 
United States, is also to be deemed a citizen, in view of the 
provisions of section 1994 of the Revised Statutes, and is 
not subject to deportation under the immigration laws for 
conduct previous to her marriage, you say: 

“ Subsequent to my letter of July 1, 1909, requesting your 
opinion in the premises, the local inspector of the immigra-_ 
tion service has made a report giving the results of a fur- 
ther investigation on his part of the circumstances sur- 
rounding the marriage in question. The evidence contained 
in this report and accompanying statements tends to show 
that while the marriage actually took place, as previously 
alleged, in due form of law, and is apparently valid, it 
would not have been contracted but for the belief of the 
parties to it that its effect would be to save the wife from 
deportation under the immigration act; that the husband 
received a money consideration for entering into the mar- 
riage; and that the wife, between the date of the marriage, 
February 12, 1909, and the date of her arrest under the 
warrant of this Department, March 5, 1909, returned to 
the house of prostitution in which she had been found, and 
with the knowledge of her husband committed acts of 
prostitution, although such return was stated to be for the 
reason that the keepers of said house were sureties on a 
bond conditioned for her appearance before a United States 
commissioner. 

“At the conclusion of your opinion vou say: 

“¢ Of course, if the marriage were illegal, or entered into 
merely for the purpose of evading the immigration laws 
and with no intention on the part of the parties to live to- 
gether as man and wife, a different question would be 
presented.’ 

“In view of this qualification, I am uncertain as to 
whether I am legally authorized to consider the evidence 
above mentioned and cause the deportation of the woman 
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as an alien, notwithstanding her marriage to a citizen of 
the United States, should I become satisfied as a matter of 
fact that the marriage was entered into merely for the pur- 
pose of evading the immigration laws, and with no inten- 
tion on the part of the parties to live together as man and 
wife; or whether I should release the woman from custody 
on the ground that I am without authority under the immi- 
gration act to detain her longer. I have the honor to re- 
quest your opinion, therefore, upon this question.” 

The provision of section 1994 of the Revised Statutes 
that “any woman who is now or may hereafter be married 
to a citizen of the United States, and might herself be law- 
fully naturalized, shall be deemed a citizen,” clearly con- 
templates a valid and binding mariage between the woman 
and the citizen; and so it was held in the opinion of July 
30, 1909, that an alien woman who had been “ lawfully ” 
married to a citizen of the United States was also to be 
deemed a citizen and was not subject to deportation under 
the immigration laws for conduct previous to her marriage. 

Necessarily, as your jurisdiction under the immigration 
laws is limited to aliens, in a case of this kind you must 
pass upon the fact of marriage. If a valid and binding 
marriage exists between the woman and a citizen, your 
jurisdiction over the woman has ceased. If, on the other 
hand, although the formalities of marriage have been ob- 
served, no binding contract of marriage exists, and the 
proceedings are in law a nullity, it is clearly your duty to 
disregard the ceremony and treat the woman as an alien. 

Unquestionably, therefore, you have authority to con- 
sider any evidence affecting the validity of the formal 
marriage contracted in this case, and to deport the woman, 
notwithstanding such marriage, if the facts: justify the 
conclusion that it is to be regarded as a nullity. 

The question, then, is whether the fact, which the evi- 
dence in this case tends to show, that the marriage referred 
to was contracted merely for the purpose of evading the 
operation of the immigration laws, and with no intention 
on the part of the parties thereto to live together as hus- 
band and wife, would render the marriage a nullity. 
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It is manifest that the mere intention on the part. of the 
parties to remove the woman from the operation of the 
immigration laws would not in itself be sufficient to in- 
validate what was otherwise a lawful marriage, and that 
the real inquiry is whether lack of intention on the part 
of the contracting parties to assume the rights and duties 
incident to the marriage relation would invalidate the 
marriage. 

It seems clear, under the authorities, that mutual inten- 
tion to assume the relation of husband and wife on the 
part of the parties to a marriage contract, whether formal 
or informal, is necessary to constitute a valid marriage, 
and the lack of such intention would render it a nullity. 

Bishop, in his treatise on Marriage and Divorce (6th 
ed., vol. 1, sec. 122), says: 

‘As in other contracts, so in this of marriage, the par- 
ties must, either in fact, or with such intentional seeming 
as estops denial, mutually and interchangeably concur, at 
one and the same instant, in making the contract; namely, 
to be to each other thenceforward what the law esteems to 
be husband and wife.” 

The same author further says (sec. 219): 

“Where formalities are made by statute essential to the 
validity of a marriage, this mutual consent is no less an 
indispensable element. The forms are not a substitute for 
it. They are but modes of declaring and substantiating 
it—matters of publicity. or evidence. (Shelford Mar. & 
Div. 5, 6.) If they are gone through with, without the 
added consent, the marriage is a nullity, both as to the 
parties and third persons. (JJountholly v. Andover: 11 
Vt. 226; Ferlat v. Gojon, Hopk. Ch. 478; Respublica v. 
Hevice, 3 Wheeler Crim. Cas. 505.)” 

Referring to the case where a collateral object was meant 
in entering into the marriage, Bishop says (sec. 236) : 

“Where the man, in a letter of attorney to the woman, 
acknowledged and declared her to be his wife—not, as it 
appeared, with the intent in either to enter into marriage, 
but to enable her the better to carry out certain contem- 
plated objects—the transaction was held not to constitute 
marriage. (Campbell v. Sassen, 2 Wils. & S. 309.) And 
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where, in writing, the man stated that the woman was his 
wife, merely to enable him, by deceiving others, to avoid 
forming a matrimonial connection with another woman, 
the parties were adjudged not to be married. (Stewart v 
Menzies, 2 Rob. Ap. Cas. 547; 1 Fras. Dom. Rel. 215.)” 

In Mountholly v. Andover, cited by Bishop, there was 
a certificate of marriage by a justice of the peace, but it 
appeared that the ceremony was brought about by the 
authorities of one town for the purpose of imposing upon 
another town, in which the man resided, the burden of 
supporting the woman and her children, who were pau- 
pers. The parties had not cohabited since their marriage, 
and it is stated that they did not consent to the marriage. 
It was declared a nullity upon appeal from an order re- 
moving the woman and children to the other town. 

In Barnes v. Wyethe, 28 Vt. 41, 42. a similar case, the 
court said: 

_ “The transaction possesses no one feature of a marriage 
contract, but the ceremony.” 

In Ferlat v. Gojon, Hopk. Ch. 478, 494, where the con- 
sent-of the woman to the marriage has been procured by 
fraud and duress, the chancellor, in upholding his juris- 
diction to annul the marriage, said: 

“Upon the facts of this case, there can be no doubt, that 
this marriage would be treated as null by every court of 
this State, in which its validity might be incidentally drawn 
in question. The courts of law may try and decide this 
question in any of the actions or proceedings which belong 
to their jurisdiction; such as prosecutions for bigamy, ac- 
tions of dower, suits in which marital rights are claimed, 
or any other proceeding involving the legality of the mar- 
riage. Buta court of law in any of these proceedings pro- © 
nounces the marriage valid or void only for the purpose of 
deciding the particular suit in which the question arises; 
and the decision is conclusive for no other purpose. The 
question is left undecided in every other respect; the same 
question may be again and again litigated, in other suits 
and in other courts; and it may receive different decisions 
from different tribunals.” 

To the same effect is McClurg v. Terry, 21 N. J., Eq. 225, 
227. 
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It is to be observed that where there has been a public 
solemnization of a marriage, under the formalities pre- 
scribed by law, and after copula, whether the marriage is 
formal or informal, the principle of estoppel ari:es, in 
favor of the party who acted in good faith, to prevent the 
assertion by the other of a lack of intention to assume the 
marriage relation. (Bishop on Marriage and Divorce, 6th 
ed., secs. 122, 238; Dalrymple v. Dalrymple, 2 Hag. Cons. 
Rep. 54; Barnett v. Nimmell, 35 Pa. St. 13.) In such 
cases the marriage appears to be merely voidable at the 
instance of the innocent party. (JJiller v. Miller, 31 Wkly. 
L. Bul. 141.) 

Under the authorities, however, it may be said that, as 
a general rule, a marriage contract, whether formal or in- 
formal, entered into for a collateral purpose merely, and 
with no intention on the part of the parties thereto to as- 
sume the rights and duties incident to the marriage rela- 
tion, 1s a nullity. 

Answering your question specifically, therefore, I beg to 
say that, in my opinion, you have authority, under the im- 
migration laws, to consider the evidence in this case, and, 
subject to the fundamental principle that the validity of a 
marriage is to be determined by the law of the place where 
the contract 1s made, to deport the woman referred to, not- 
withstanding her formal marriage to a citizen of the 
United States, if the facts in the case justify the conclusion 
that it was entered into merely for the purpose of evading 
the immigration laws, and with no intention on the part of 
the parties thereto to live together as husband and wife. 
To hold otherwise would be to say that the mere observance 
of the forms of marriage, no valid marriage subsisting, 
would operate to confer the rights and privileges of citi- 
zenship upon one who had shown, in the most unequivocal 
manner, her absolute unfitness therefor, and permit fraud 
of the grossest nature to act as a bar to the operation of 
the immigration laws. 

Respectfully, 
WADE H. ELLIS, 
Acting Attorney-General. 


The SECRETARY OF COMMERCE AND LABOR. 
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PUBLIC PRINTER—FOUR-YEAR CONTRACT FOR PURCHASE 
OF PAPER FOR POSTAL CARDS. 

The Public Printer can not lawfully enter into a contract for the 
purchase of all the paper required in the printing of postal cards 
for a period of four years. 

DEPARTMENT OF JUSTICE, 
September 4, 1909. 

Sir: It appears from your letter of the 28th ultimo that 
the Postmaster-General and Public Printer contemplate 
the making of an agreement for the printing of postal 
cards by the latter during the next four years, and in order 
to facilitate this agreement it is proposed that the Public 
Printer shall make a contract for the purchase of the neces- 
sary paper and that this contract shall also run for a period 
of four years. In reply to your inquiry as to whether or 
not the Secretary of the Interior is authorized to approve 
such a contract, I beg to advise you as follows: 

The act of January 12, 1895 (28 Stat. 601), contains 
pertinent provisions on this subject. Section 26 of that 
act provides that— 

“The Public Printer shall, at the beginning of each ses- 
sion of Congress, submit to the Joint Committee on Print- 
ing estimates of the quantity of paper of all descriptions 
which will be required for the puble printing and binding 
during the ensuing year.” | 

Section 3: “ The Joint Committee on Printing shall fix 
upon standards of paper for the different descriptions of 
public printing and binding, and the Public Printer shall, 
under their direction, advertise * * * for sealed pro- 
posals to furnish the Government with paper, as specified 
in the schedule to be furnished to applicants by the Public 
Printer, setting forth in detail the quality and quantities 
required for the public printnmg. * * *” 

Section 4: “ The advertisements shall specify the mini- 
mum portion of each quality of paper required for either 
three months, six months, or one year, as the Joint Com- 
mittee on Printing may determine; * * *,” 

Section 5: “The sealed proposals to furnish paper shall 
be opened in the presence of the Joint Committee on 
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Printing, and the contracts shall be awarded by them to the 
lowest and best bidder for the interest of the Govern- 
ment; * * ~ 0 . 

Section 6: “ No contract for furnishing paper shall be 
valid until it has been approved by the Joint Committee on 
Printing, if made under their direction, or by the Secretary 
of the Interior, if made under his direction, according to 
the provisions of section nine of this act. * * *,” 

Section 8: “ In case of difference of opinion between the 
Public Printer and any contractor for paper respecting its 
quality, the matter of difference shall be determined by the 
Joint Committee on Printing or by the Secretary of the In- 
terior when Congress is not in session, * * *,” 

Section 9, the section referred to in section 6, 1s as follows: 

‘“ Tf any contractor shall fail to comply with his contract, 
the Public Printer shall report such default to the Joint 
Committee on Printing, when Congress is in session, or to 
the Secretary of the Interior when Congress is not in ses- 
sion; and he shall, under the direction of the committee, or 
of the Secretary of the Interior, as the case may be, enter 
into a new contract with the lowest, best and most respon- 
sible bidder for the interest of the Government among those 
whose proposals were rejected at the last opening of bids, 
or he shall advertise for new proposals, under the regula- 
tions hereinbefore stated; and during the interval which 
may thus occur he shail, under the direction of the Joint 
Committee on Printing, or of the Secretary of the Interior, 
purchase in open market, at the lowest market price, all 
paper necessary for the public printing.” 

Section 11 is as follows: 

“ The Joint Committee on Printing, or during the recess 
of Congress the Secretary of the Interior, may authorize 
the Public Printer to make purchase of paper in open mar- 
ket whenever they may deem the quantity required so small 
or the want so immediate as not to justify advertisement 
for proposals.” 

The Joint Committee on Printing has authorized the 
Public Printer to purchase and install the necessary ma- 
chinery to enable him to supply postal cards to the Post- 
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Office Department, but this authority does not extend to 
supplies and is not limited as to time. 

The act of March 1, 1909 (35 Stat. 668), making appro- 
priations for the Post-Office Department for the fiscal year 
ending June 80, 1910, authorizes an ioe lca of $217,000 
for siinetacburie postal cards. 

The act of March 4, 1909 (35 Stat. 945, 1021), which is 
the sundry civil appropriation bill for the fiscal year end- 
ing June 30, 1910, appropriates $4,634,730 “ for the public 
printing, for the public binding, and for paper for the 
public printing,” etc. 

Section 3732, Revised Statutes, provides: 

“No contract or purchase on behalf of the United States 
shall be made, unless the same is authorized by law or is 
under an appropriation adequate to its fulfillment, 
* * #9 

Section 3679, Revised Statutes, as amended by the act of 
March 3, 1905 (33 Stat. 1257), provides: 

“No Department of the Government shall expend, in 
any one fiscal year, any sum in excess of appropriations 
made by Congress for that fiscal year, or involve the Gov- 
ernment in any contract or obligation for the future pay- 
ment of money in excess of such appropriations, unless 
such contract or obligation is authorized by law.” 

This law was further amended by the act of February 
97, 1906 (34 Stat. 27, 49), providing: : 

“ No Executive Department or other Government estab- 
lishment of the United States shall expend, in any one 
fiscal year, any sum in excess of appropriations made by 
Congress for that fiscal year, or involve the Government in 
any contract or other obligation for the future payment of 
money in excess of such appropriations unless such con- 
tract or obligation is authorized by law. * * *,” 

The act of June 30, 1906, section 9 (34 Stat. 764), pro- 
vides: 

“ No act of Congress hereafter passed shall be construed 
to make an appropriation out of the Treasury of the United 
States, or to authorize the execution of a contract involving 
the payment of money in excess of appropriations made by 
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law, unless such act shall in specific terms declare an ap- 
propriation to be made or that a contract may be 
executed.” 

It may be, as you suggest, that the Post-Office Depart- 
ment has power to make contracts for postal cards for a 
longer period than one year, by virtue of the joint resolu- 
tion of March 24, 1874 (18 Stat. 286), which seems to have 
at that time expressly authorized such contracts. But it 
is clear from the statutes cited above that contracts for the 
purchase of paper by the Public Printer do not constitute 
any exception to the general rule forbidding officers of the 
Government to incur any obligation for the future pay- 
ment of money in excess of appropriations made by law 
(Bradley v. U. S., 98 U.S. 104, 114). The four-year con- 
tract proposed would, of course, not require any expendi- 
ture in excess of the appropriation made for the fiscal year 
ending June 30, 1910; but for paper contracted to be fur- 
nished after that date there 1s no appropriation. I am 
therefore of the opinion that the Public Printer can not 
lawfully make the contract suggested. 

The Public Printer being without power to make the 
proposed contract, it is unnecessary to discuss the power 
of the Secretary of the Interior to approve it. It may be 
noted, however, that the authority of the Secretary to ap- 
prove contracts for furnishing paper is limited to cases 
in which a contractor, having defaulted during a recess of 
Congress, the Public Printer is obhged to make a new con- 
tract, or, until such new contract can be made, to purchase 
supplies in the open market. The present instance does 
not involve such a case. It may be noted further that sec- 
tion 4 of the act of January 12, 1895, on the subject of pur- 
chase of paper, declares that advertisements for bids shall 
specify the minimum portion of each quality required “ for 
either three months, six months, or one year,” thus indi- 
cating that a contract for more than a year was not con- 
templated. 

Very respectfully, 
WADE H. ELLIS, 
| Acting Attorney-General. 
The SECRETARY OF THE INTERIOR. 








588 VYuapaw Allotments—Lease for Business Purposes. 


INDIAN QUAPAW ALLOTMENTS—LEASE FOR BUSINESS 
PURPOSES—LICENSE. 


Lessees of Indian Quapaw allotment lands leased for business pur- 
poses under the authority of the act of June 7, 1897 (30 Stat. 
72), are authorized to engage in business thereon without taking 
out the license usually required of persons who desire to trade. 
with Indians in the Indian country. 

DEPARTMENT OF JUSTICE, 
September 8, 1909. 


Sir: I have received your letter of the 26th ultimo, in 
which you state that under authority of the act of June 7, 
1897 (80 Stat. 72), a number of Indians of the Quapaw 
Agency in Oklahoma have leased their land for business 
purposes, and that the question whether the lessees must 
secure licenses, as required by sections 2128 and 2129 of 
the Revised Statutes and the acts of March 3, 1901 (31 
Stat. 1066), and March 3, 1903 (32 Stat. 1009), has arisen 
in cases pending before the Indian Office. Therefore you 
submit for my opinion the following questions: 

“1. Are lands allotted to Indians and conveyed to them 
in fee, but with restrictions upon alienation, ‘ Indian 
country’ within the meaning of section 2129, Revised 
Statutes ? 

“9%, Are lands allotted to Indians, but which are held in 
trust for the benefit of the allottees, ‘Indian country ’” 
within the meaning of said section ? 

‘3. Are lessees of such lands subject to the provisions of 
section 21338, Revised Statutes, as amended by the act of 
July $1, 1882 (22 Stat. 179)?” 

Sections 2128 and 2129 of the Revised Statutes, above 
- mentioned, read as follows: 

“ Sec. 2128. Any loyal person, a citizen of the United 
States, of good moral character, shall be permitted to trade 
with any Indian tribe upon giving bond to the United 
States in the penal sum of not less than five nor more than 
ten thousand dollars, with at least two good sureties, to be 
approved by the superintendent of the district within which 
such person proposes to trade, or by the United States 
district judge or district attorney for the district in which 
the obligor resides, renewable each year, conditioned that 
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such person will faithfully observe all laws and regulations 
made for the government of trade and intercourse with the 
Indian tribes, and in no respect violate the same. 

“ Src. 2129. No person shall be permitted to trade with 
any of the Indians in the Indian country without a license 
therefor from a superintendent of Indian affairs, or Indian 
agent or subagent, which license shall be issued for a term 
not exceeding two years for the tribes east of the Missis- 
sippi, and not exceeding three years for the tribes west of 
that river.” 

Section 2133 of the Revised Statutes, also mentioned by 
you, as amended by the act of July 31, 1882 (22 Stat. 179), 
contains this provision: 

“Any person other than an Indian of the full blood who 
shall attempt to reside in the Indian country, or on any 
Indian reservation, as a trader, or to introduce goods, or 
to trade therein, without such license, shall forfeit all mer- 
chandise offered for sale to the Indians or found in his 
possession, and shall moreover be liable to a penalty of five 
hundred dollars: * * *.” 

The act of March 3, 1901, above mentioned, referring to 
the Osage Indian Reservation, provides: 

c* * * That on and after July first, nineteen hundred 
and one, any person desiring to trade with the Indians on 
said reservation shall, upon establishing the fact, to the 
satisfaction of the Commissioner of Indian Affairs, that he 
is a proper person to engage in such trade, be permitted to 
do so under such rules and regulations as the Commissioner 
of Indian Affairs may prescribe for the protection of said 
Indians: *.* *.” 

By the above-mentioned act of March 3, 1903, this pro- 
vision of the-act of 1901 is “amended and extended so as 
to apply to all Indian reservations.” 

The act of June 7, 1897 (30 Stat. 72), under authority 
of which you say the leases mentioned were made, provides: 

¢* * * That the allottees of land within the limits 
of the Quapaw Agency, Indian Territory, are hereby au- 
thorized to lease their lands, or any part thereof, for a term 
not exceeding three years, for farming or grazing purposes, 
or ten years for mining or business purposes. * * * All 
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acts and parts of acts inconsistent with this are hereby 
repealed.” 

In view of the above-quoted provisions of the act of June 
7, 1897, it is unnecessary, in my opinion, to determine 
whether the allotments referred to are “ Indian country ” 
within the meaning of sections 2129 and 2138 of the Revised 
Statutes. Even if they are Indian country, it seems clear 
that, in thus expressly authorizing the leasing of allotments 
at this agency for business purposes and repealing all incon- 
sistent statutory provisions, Congress did not intend that 
the lessees should be required to secure the licenses to trade 
with the Indians in the Indian country that are provided 
for by the other statutes above mentioned. 

The authority to lease for business purposes implies a 
license to the lessee to carry on business. To hold other- 
wise would be to make the authority to lease, which is 
given by Congress without condition, dependent upon the 
discretion of an executive officer. 

I beg to advise you, therefore, that, in my opinion, the 
lessees of allotments leased for business purposes, under the 
authority of the act of 1897, are authorized to engage in 
business thereon without the necessity of taking out the 
license which persons who desire to trade with the Indians 
in the Indian country are generally required to secure. 

Respectfully, | 
WADE H. ELLIS, 
Acting Attorney-General. 

The Secretary OF THE INTERIOR. 


RECLAMATION CONTRACTS—NORTH PLATTE PROJECT, 
NEBRASKA. | 


There is no statute authorizing the Secretary of the Interior to 
enter into contracts contemplated in the North Platte reclama- 
tion project in Nebraska, to wit, a cooperative plan whereby the 
United States enters into an agreement with the Water Users’ 
Association by which the association undertakes to perform cer- 
tain work within certain maximum prices, the work to become 
the property of the United States upon acceptance, payment 
therefor to be made by the association in certificates of work 
performed, which certificates are to be accepted by the United 
States in reduction of charges against particular tracts, as an 
equitable apportionment thereof. 
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There is no material difference between the above-described project 
and the Grand Valley Water Users’ Association contract, in re- 
gard to which an opinion was rendered May 26, 1909 (ante, 360). 

The act of June 17, 1902 (32 Stat. 388), gives the Secretary of the 
Interior authority to let contracts for the construction of reclama- 
tion works only when “the necessary funds * * * are avail- 
able in the reclamation fund,” and if these funds are not avail- 
able and sufficient, no such authority exists. 

The objection raised in the opinion of May 26, 1909, to the Grand 
Valley contract was not that the money subscribed by the water 
users’ association was not in the reclamation fund, but that the 
fund contemplated by the statute was to be created from the 
proceeds of the sale of Government lands, and there was no 
provision for augmenting it by private enterprise; and that the 
power of the Secretary of the Interior to let contracts for recla- 
mation projects was specifically restricted to the amount of 
money available in the reclamation fund as constituted by law. 


DEPARTMENT OF JUSTICE, 
September 8, 1909. 

Sir: I am in receipt of your letter of the 21st ultimo, 
transmitting to me a statement of facts covering the co- 
operative plan of the Reclamation Service with special 
reference to the so-called North Platte project in Nebraska, 
which, it 1s suggested, so differs from the Grand Valley 
Water Users’ Association plan, which was referred to in 
my opinion rendered to you under date of May 26, 1909 
(ante, 360), as to call for a different conclusion. The 
Acting Director of the Reclamation Service, Mr. Morris 
Bien, in his communication to you dated July 31, 1909, 
referring to the Grand Valley contract, says: 

“One of the principal objections found by the Attorney- 
General to this contract was the fact that the money 
furnished by the Grand Valley Water Users’ Association 
provided another fund for the reclamation work, that the 
money subscribed is not in, nor does it go into the reclama- 
tion fund, and that there is no security that it will be in 
that fund or that the work agreed upon will be done. This 
feature is entirely absent from the ordinary cooperative 
contract, because the associations advance no money what- 
ever to the Government in such cases.” 

This paragraph evidences a misapprehension of the ob- 
jection to the proposed contract which was before me. 

02747°—voL 2/—10——40 
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That objection was not that the moneys subscribed by the 
water users’ association was not in the reclamation fund, 
but that the reclamation fund, by the statute, was created 
from the proceeds of the sale of Government lands, there 
was no provision for augmenting it by private enterprise, 
and that the power of the Secretary of the Interior to let 
contracts for reclamation projects was, under the law, 
specifically restricted to the extent of contracting for ex- 
penditures not exceeding the amount of moneys available 
in the reclamation fund as constituted by law. But the 
plan now submitted for consideration is described in the 
letter of the Acting Director, as follows: 

“The cooperative plan consists in the United States 
making a contract with the Water Users’ Association by 
which the association agrees to perform certain work 
within certain maximum prices, the work to become the 
property of the United States upon acceptance. Payment 
is made by the association in certificates of work per- 
formed, which are to be accepted by the United States in 
reduction of charges against particular tracts, as an equita- 
ble apportionment thereof.” 

The question which therefore at once arises is by what 
authority anyone assumes to make this particular form 
of contract in the name of the United States. 

Section 3732 of the Revised Statutes enacts as follows: 

‘No contract or purchase on behalf of the United States 
shall be made, unless the same is authorized by law or is 
under an appropriation adequate to its fulfillment, except 
in the War and Navy Department, for clothing, subsist- 
ence, forage, fuel, quarters, or transportation, which, how- 
ever, shall not exceed the necessities of the current year.” 

This act has been several times construed in the opinions 
of the Attorneys-General. Thus, Attorney-General Clif- 
ford (4 Op. 600, 602) says: 

“The prohibition is too explicit and comprehensive to 
be overcome by any rule of construction known to the law. 
Whenever Congress has intended a departure from the 
statutory rule mentioned in the act of 1820, the authority 
to contract, it would seem, has been conferred by express 
words.” 
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Attorney-General Devens (15 Op. 235, 240) says: 

“In order that a contract should be authorized by law 
it must appear either that express authority was given to 
make such contract, or that it was necessarily to be inferred. 
from some duty imposed upon or from some authority given 
to the person assuming to contract on behalf of the United 
States.” 

And Acting Attorney-General Taft (19 Op. 650, 654) 
says: 

“ The first clause of section 3732 apphes to direct author- 
ity to contract granted by statute; the second clause covers 
an implied authority arising out of the appropriation of 
means to fulfill, The two sections cited are held to be 
construed together. If public moneys are involved an ap- 
propriation may give power to contract. If public moneys 
are not involved the Department is prohibited from mak- 
ing the contract ‘ unless authorized by law.’ ” 

As was pointed out in the previous opinion, the Secretary 
of the Interior by the act of 1902 (32 Stat. 388) is given 
express authority to let contracts for the construction of 
reclamation works only “ provided the necessary funds 
* * * are available in the reclamation fund.” If they 
are, then the authority of the Secretary to enter into a con- 
tract involving expenditures not exceeding the funds so 
available, under the terms of the act, is express. If the 
necessary funds are not available in the reclamation fund, 
no such authority exists. 

I can see no difference whatever between the principles 
governing the contract in the North Platte project and 
those which were applicable to the Grand Valley contract, 
except perhaps that in the North Platte project the matter 
is worked out more in detail. In the North Platte project, 
as in the Grand Valley, cooperation between the United 
States and the private association of water users was 
brought about by contract, under which the water users’ 
association undertook to do a portion of the work of com- 
pleting a reclamation project, receiving certificates to the 
value of the work so done by them, which certificates are 
to be accepted in payment by the Government on account 
of the actual periodical payments required by the act to be 
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made by those who enter upon the lands so reclaimed. 
These certificates are described by the Director of the 
Reclamation Service to represent— 

“the value of work done or materials furnished in connec- 
tion with the construction of the distribution system, and in 
surrendering the certificates each person, in accordance with 
the regulations and article 6 of the contract, transfers any 
right or interest he may have in the work performed and in 
return therefor receives a reduction of the water-right 
charges which are due from him to the United States on 
account of a certain definite tract of land. This reduction 
becomes a set-off against the amount which he owes the 
United States on account of this charge on the land.” 

I find no authority whatever under any statute for any 
officer to permit such a reduction as a set-off against an 
amount due to the United States on account of the charges 
referred to. While it may well be that the reasons for 
embarking upon such a cooperative scheme, which are set 
forth by the Director in his communication, would appeal 
to the legislative branch of the Government, they can not, 
in my opinion, operate to extend the statutory authority 
of the head of the Department to make contracts for which 
“the necessary funds” are not available in the “ reclama- 
tion fund ” as constituted by the act of Congress. © 

Respectfully, yours, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


TARIFF ACT OF 1909—CANAL ZONE. 


The first clause of the tariff act of August 5, 1909 (36 Stat. 11), 
which provides that the rates of duty prescribed in the dutiable 
list of that section shall be levied, collected, and paid upon all 
articles imported from any foreign country into the United States 
or into any of its possessions (except the Philippine Islands and 
the islands of Guam and Tutuila), does not apply to the Canal 
Zone. 

‘The Canal Zone is not one of the possessions of the United States 
within the meaning of the tariff act of 1909, but rather a place 
subject to the use, occupation, and control of the United States 
for the purpose of constructing and maintaining a ship canal con- 
necting the waters of the Atlantic and Pacific oceans. 
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DEPARTMENT OF JUSTICE, 
September 8, 1909. 

Sir: I have the honor to acknowledge your letter of the 
3d instant requesting an opinion as to whether or not the 
first clause of the tariff act approved August 5, 1909 (36 
Stat. 11), makes its provisions applicable to the Canal 
Zone; that is to say, whether or not the Canal Zone is a 
“possession ” of the United States within the meaning of 
that act. 

The first clause of the tariff act provides as follows: 

“That on and after the day following the passage of 
this act, except as otherwise specially provided for in the 
second section of this act, there shall be levied, collected, 
and paid upon all articles when imported from any foreign 
country into the United States or into any of its posses- 
sions (except the Philippine Islands and the islands of 
Guam and Tutuila) the rates of duty which are by the 
schedules and paragraphs of the dutiable list of this sec- 
tion prescribed.” 

In my opinion the Canal Zone is not one of the posses- 
sions of the United States within the meaning of that term 
as used by Congress in the tariff act, but rather is a place 
subject to the use, occupation, and control of the United 
States for a particular purpose, to wit, the construction 
and maintenance of a ship canal connecting the waters of 
the Atlantic and Pacific oceans. 

It will assist in the consideration of the question in- 
volved to review the acts of Congress and the Executive 
orders, which, at the time of the passage of the tariff act 
of August 5, 1909, regulated the importation into the Canal 
Zone and the exportation therefrom of merchandise. 

The thirteenth article of the treaty between the Republic 
of Panama and the United States, ratified by the Senate on 
February 23, 1904, is as follows: 

“The United States may import at any time into the said 
zone and auxiliary lands, free of custom duties, imposts, 
taxes, or other charges, and without any restrictions, any 
and all vessels, dredges, engines, cars, machinery, tools, 
explosives, materials, supplies, and other articles necessary 
and convenient in the construction, maintenance, operation. 
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sanitation, and protection of the canal and auxiliary works, 
and all provisions, medicines, clothing, supplies, and other 
things necessary and convenient for the officers, employees, 
workmen, and laborers in the service and employ of the 
United States and for their families. If any such articles 
are disposed of for use outside of the zone and auxiliary 
lands granted to the United States and within the territory 
of the Republic, they shall be subject to the same import or 
other duties as like articles imported under the laws of the 
Republic of Panama.” 

The act of Congress, April 28, 1904 (33 Stat. 429), de- 
clared that the power to make all rules and regulations 
necessary for the government of the Canal Zone, and all the 
rights, powers, and authority granted by the terms of the 
treaty should be vested in such person or persons, and 
should be exercised in such manner as the President should 
direct for the government of said zone. (See also 26 Op. 
113.) . 

Under authority conferred by the act just referred to, 
the President, by an Executive order dated May 9, 1904, 
directed that the governmental power vested in him by the 
act of April 28, 1904, should be vested in the Isthmian 
Canal Commission, to be exercised under the supervision 
and direction of the Secretary of War. 

Thereafter the orders of the Secretary of War, dated 
December 3, 6, 16, and 28, 1904, and January 7, 1905, pre- 
scribed the conditions under which merchandise might be 
imported into the Canal Zone. The first section of the 
order of December 3 limits the importations of merchandise 
which can be entered at the terminal and only ports of the 
canal to the merchandise which the United States, under 
Article XIII, above quoted, is entitled to bring into the 
zone, free of taxation, for use in the construction of the 

canal, and to merchandise in transit across the Isthmus for 
a destination without the limits of the Isthmus; and, in 
addition, to coal and crude mimeral oil for fuel purposes. 
Section 4 of the same order provides for complete free 
trade between the Canal Zone and the Republic of Panama, 
both.of persons and of merchandise, and repeals section 5 
of the Executive order of June 24, 1904, which had made 
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operative in the Canal Zone the provisions of the Dingley 
tariff of 1897 respecting importation of merchandise. 

The order of December 6 provided that merchandise 
which, under the terms of the first section of the order of 
December 3 could not be entered at the canal ports might 
be entered there upon payment of the proper duties to the 
Republic of Panama. 

Before the passage of the tariff act of August 5 Con- 
gress had declared that the importations of merchandise 
from the Canal Zone and the entry of persons into the 
United States therefrom should be subject to the laws 
of the United States respecting the importation of mer- 
chandise and entry of persons from foreign countries. 
(Mar. 2, 1905, 33 Stat. 843.) This act is still in operation. 

There is nothing in the tariff act of August 5, 1909, to 
indicate that Congress intended to disturb the customs ar- 
rangements effective in the Canal Zone at the time of its 
enactment and operative therein by virtue of the authority 
conferred by the act of April 28, 1904, and subsequent acts. 
To hold otherwise would lead to the anomalous conclusion 
that Congress intended that the Canal Zone should be re- 
garded a foreign country as to exports therefrom to the 
United States, but a possession of the United States as to 
importations into the Canal Zone from foreign countries. 

Accordingly, I have the honor to advise you that, in my 
opinion, the provisions of the tariff act of August 5, 1909, 
do not apply to the Canal Zone. 

Respectfully, 
WADE H. ELLIS, 
Acting Attorney-General, 

The SecrETARY OF War. 





OFFICIAL BONDS—RATES OF PREMIUM ALLOWABLE. 


The provision of the act of August 5, 1909 (36 Stat. 125), reguiating 
the charge which may be made by surety or bonding companies 
for becoming surety on the official bonds of officers or employees 
of the United States, contemplates that the charge shall not be 
more than 35 per cent above the rate paid during 1908 on any bond 
belonging to the same genera! class, provided that charge did not 
constitute an isolated instance of an unusual or extortionate 
premium. 
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In determining what the charge was during 1908 for other bonds of 
like character, Departments may exclude any premium which was 
so high as to be outside the range of the usual or customary 
charge, and include any charge, even though it be the highest paid, 
if it be not so high as to fall within the inhibition above stated. 


DEPARTMENT OF JUSTICE, 
September 14, 1909. 

Sir: I am in receipt of your request of the 7th instant, 
for an opinion respecting the proper construction of the 
section of the act of August 5, 1909 (36 Stat. 118, 125), as 
follows: 

“Until otherwise provided by law no bond shall be ac- 
cepted from any surety or bonding company for any officer 
or employee of the United States which shall cost more than 
thirty-five per centum in excess of the rate of premium 
charged for a like bond during the calendar year nineteen 
hundred and eight: Provided, That hereafter the United 
States shall not pay any part of the premium or other cost 
of furnishing a bond required by law or otherwise of any 
officer or employee of the United States.” 

It appears that the superintendent of the Omaha Indian 
School, newly appointed, has presented the required bond, 
upon which the premium charged is $2.50 per thousand. 
His predecessor, during the calendar year 1908, secured a 
bond from another company, upon which he paid a pre- 
mium of $1 per thousand. There were no uniform premium 
rates on bonds of Indian school superintendents during 
1908. The premiums paid on bonds furnished by such offi- 
cers in 1908, varied from $1 to $2 per thousand. — 

Your specific question is: “ What is a ‘like bond?’” 
Does the use of the word “ like ” in the act require that the 
sole standard and base in computing the 35 per cent in- 
crease shall be the premium paid on the individual bond of 
the superintendent of the Omaha school in 1908, or may it 
be considered that the words “like bond ” refer to bonds 
of a class of officers and employees? 

The history of this legislation shows that the original 
provision introduced in the House of Representatives 
provided : | , 

“That hereafter no bond shall be accepted from any 
surety or bonding company by the United States for any 





The Secretary of the Intertor. 599 


officer or employee which shall cost in excess of the rate of 
premium charged for such bond prior to January first, 
nineteen hundred and nine.” 

Objection to this was made by the surety companies, and 
in June, 1909, the Subcommittee on Appropriations of the 
House of Representatives convened for a hearing, at which 
representatives of various bonding companies appeared 
end gave testimony. It was there shown that in 1908 there 
was no uniform rate of premium on any class of bonds, and 
that rates varied widely. 

When the bill reached the Senate the amendment con- 
sidered was as follows: 

“Until otherwise provided by law, no bond shall be ac- 
cepted from any surety or bonding company for any officer 
or employee of the United States which shall cost in excess 
of the rate of premium charged for a like bond during 
the calendar year 1908, except that in any particular case 
or class of cases if the Secretary of the Treasury shall de- 
termine that the maximum rate of premium charged during 
the calendar year 1908 was less than a reasonable rate, he 
may, in his discretion, direct the acceptance of such bond or 
class of bonds, at premium rates exceeding not more than 
50 per cent of those charged during said calendar year.” 

A hearing was held by the Senate subcommittee on this 
amendment, at which the representatives of the surety com- 
panies appeared and were questioned at length. Their 
testimony shows an entire absence of uniformity in pre- 
mium charges, but the questions, answers, and arguments, 
in a large part, were based on average rates to particular 
classes of employees. It was shown that the charges varied 
as much as 200 per cent to individual officers of the same 
general class. After some debate the amendment recited 
at the opening hereof was adopted, reported and passed. 

These proceedings in Congress show: 

_ 1. That premium charges in 1908 were generally lower 
than for many years past. 

2. That Congress legislated with full knowledge of the 
facts pertaining to the great difference in charges for bonds 
of the same class. 
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8. The original provision used the words “ such bond,” 
meaning the rate charged for the same bond to the same 
officer in 1908. 

4. The change to the words “ like bond ” was made after 
full hearings on the subject. 

5. The original Senate amendment treated those bonds 
by classes. 

The significance of the use of the words “ like bond ” 
under these circumstances 1s evidenced by the accepted legal 
definition of the word “ like” when used in similar laws. 

As defined by Webster, ‘“ like” means equal in quantity, 
quality, or degree (Badger v. Daniel, 79 N. C. 372) 3 or, 
“having the same, or nearly the same appearance, qualities, 
or characteristics; resembling, similar to.” 

It has been construed to refer to the same class or kind. 
(Huff v. Commonwealth, 14 Grat. 648.) 

Under a statute requiring that where a pleading had been 
adjudged insufficient, a /zke pleading must be filed, it was 
held to be clear that the requirement did not contemplate 
precisely the same pleading, but did call for one of the 
same general class. (d/unford v. Keet, 154 Mo. 36.) 

It has also been said that “ lke” does not mean “ the 
same,” but rather the contrary; that is, the same in some 
particulars and not in others. (Houghton v. Field, 56 
Mass. 141.) 

A statute provided a penalty of $10 to $100 to be for- 
feited by a conductor or engineer of trains leaving cars on 
a crossing, and a “ like sum” as a penalty to be forfeited 
by the railroad company. It was held that like sum did 
not mean the exact sum judicially assessed against the con- 
ductor or engineer, but did mean any sum between $10 and 
$100. (Toledo W. & W. Ry. Co. v. People, 81 Ill. 141.) 

The words “ of like tenor,” used in a statute regulating 
the form of renewal bonds, were construed to mean of the 
same nature or character. (Lexington v. Union National 
Bank, 75 Miss. 1.) 

It is unreasonable to assume that with full knowledge of 
the wide variation and fluctuation of premium charges on 
bonds of public officers and employees, this law contem- 
plates the selection of any one certain charge as the stand- 


The Secretary of the Treasury. 601 


ard or base in computing the maximum charge of 35 per 
cent increase over the rate for 1908. What is evidently 
intended is that the charge for any bond shall not be more 
than 35 per cent above the rate paid last vear on any bond 
belonging to the same general class, provided, of course, 
that the charge paid last year did not constitute some iso- 
lated instance of an unusual or extortionate premium. In 
other words, the departments in giving effect to this statute 
are authorized to accept any bond the charge for which is 
not more than 35 per cent above that exacted in 1908 for 
other bonds of like character, and, in determining what the 
charge was last year for other bonds of like character, they 
may exclude any premium which was so high as to be out- 
side the range of the usual or customary charge, and in- 
clude any charge, even though it be the highest paid, if it 
be not so high as to fall within the inhibition above stated. 
Very respectfully, 
WADE H. ELLIS, 
Assistant to the Attorney-General. 
Approved : 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


NATIONAL BANKS HAVING BRANCHES—AGGREGATE 
LOANS. 


There is no restriction of law prohibiting the Comptroller of the 
Currency from permitting a national bank having a lawfully es- 
tablished branch to make loans at either place, based on the total 
amount of the capitalization and surplus of the corporation. 

The only restriction in law in this respect is that the aggregate 
loans made by the mother bank and all its branches shall not at 
any one time exceed the limitations expressed in section 5200, 
Revised Statutes, as amended by the act of June 22, 1906 (34 
Stat. 451). 


DEPARTMENT OF JUSTICE, 
September 15, 1909. 
Sr: I am in receipt of your request of 14th ultimo for 
an “opinion as to the construction of section 5200 of the 
Revised Statutes, with regard to its application to a branch 
of a State bank entering the national system by conver- 
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sion; that is, whether the limit of loans of a branch bank 
is one-tenth part of the capital and surplus assigned to it 
or of the joint capital and surplus of the corporation. If 
the former is the limit, is the basis of loans of the parent 
bank the total capital and surplus, less the amount as- 
signed to the branch? ” and whether the Comptroller of the 
Currency “can legally permit a national bank having a 
lawfully established branch to make loans at either place 
based on the total amount of capital and surplus of the 
‘ corporation.” 

The facts are that the Bank of California, located at San 
Francisco, has applied, on behalf of itself and branches, 
for admission to the national-banking system by conver- 
sion. The parent bank was incorporated in 1864 as a State 
bank with a capital of $4,000,000, and established branches 
in 1905 with assigned capital as follows: 


POCA ECICs., SU Vcore eh $250, 000 
'PRCOMR WAS a a a 200, 000 
Portland. Orem 2a 2 ot oe i ek ae, 250, 000 


The branches are called upon during the grain-shipping 
season for large individual loans greatly in excess of 10 
per cent of the assigned capital of the branch, but at no 
time in excess of 10 per cent of the capital and surplus of 
the parent bank. The branch banks have no separate cor- 
porate existence. They are known individually as “ Bank 
of California, Branch.” The parent bank with its branches 
is one association, as contemplated in these laws, with one 
set of directors and stockholders, and all transactions are 
regarded as those of one corporation or institution. 

Section 5200, Revised Statutes, as amended by the act 
of June 22, 1906 (34 Stat. 451; Compilation of Banking 
Laws, Treas. Dept., 1908, p. 59), provides: 

“The total liabilities to any association, of any person, 
or of any company, corporation, or firm for money bor- 
rowed, including in the liabilities of a company or firm 
the liabilities of the several members thereof, shall at no 
time exceed one-tenth part of the amount of the capital 
stock of such associations, actually paid in and unimpaired, 
and one-tenth part of its unimpaired surplus fund: Pro- 
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vided, however, That the total of such liabilities shall in 
no event. exceed thirty per centum of the capital stock of 
the association. But the discount of bills of exchange 
drawn in good faith against actually existing values, and 
the discount of commercial or business paper actually 
owned by the person negotiating the same, shall not be con- 
sidered as money borrowed.” 

Section 5202, Revised Statutes, enacts: 

“ No association shall at any time be indebted, or in any 
way liable, to an amount exceeding the amount of its capital 
stock at such time actually paid in and remaining undi- 
minished by losses or otherwise, except on account of de- 
mands of the nature following: 

“ First. Notes of circulation. 

“Second. Moneys deposited with or collected by the as- 
sociation. 

“Third. Bills of exchange or drafts drawn against 
money actually on deposit to the credit of the association, 
or due thereto. 

“Fourth. Liabilities to the stockholders of the associa- 
tion for dividends and reserve profits.” 

The admission of State banks to the national-bank system 
is provided for in section 5154, Revised Statutes, in part as 
follows: 

“Any bank incorporated by special law, or any banking 
institution organized under a general lew of any State, 
may become a national association under this title by the 
name prescribed in its organization certificate; * * *, 
When the Comptroller of the Currency has given to such 
association a certificate, under his hand and official seal, 
that the provisions of this title have been complied <iih, 
and that it is authorized to commence the business of 
banking, the association shall have the same powers and 
privileges, and shall be subject to the same duties, respon- 
sibilities, and rules, in all respects, as are prescribed for 
other associations originally organized as national banking 
associations, and shall be held and regarded as such an 
association. But no such association shall have a less 
capital than the amount prescribed for associations or- 
ganized under this title.” 
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State banks with branches may be admitted under section 
5155, Revised Statutes, providing: 

“Tt shall be lawful for any bank or banking association 
organized under State laws, and having branches, the cap- 
ital being joint and assigned to and used by the mother 
bank and branches im definite proportions, to become a na- 
tional banking association in conformity with existing laws, 
and to retain and keep in operation its branches, or such 
one or more of them as it may elect to retain; the amount 
of the circulation redeemable at the mother bank, and each 
branch, to be regulated by the amount of capital assigned 
to and used by each.” 

The branch banks issue no circulating notes of their own, 
the notes of the mother bank being all that are issued by 
the association. This section is the only law throwing any 
light on the intention of Congress as to government of 
banking operations in branch banks. As to the application 
of section 5200, Revised Statutes, with respect to loans of 
branch banks, the law is entirely silent. 

No matter how many branches the State bank may have, 
upon compliance with the provisions of section 5154, Re- 
vised Statutes, 1t becomes “ a national banking association ” 
with “the same powers and privileges * * * as are 
prescribed for other associations originally organized as 
national banking associations.” As such it possesses the 
powers expressly conferred in section 5136, Revised 
Statutes: 

“To exercise * * * all such incidental powers as shall 
be necessary to carry on the business of banking; by dis- 
counting and negotiating promissory notes, drafts, bills of 
exchange, and other evidences of debt * * * by loaning 
money on personal security, * * *.” 

“ Subject to the same duties, responsibilities, and rules, 
in all respects, as are prescribed for other associations,” etc. 

And the only rule so prescribed affecting the amount 
of money which may be loaned is that contained in section 
5200 as amended, above quoted, which limits the amount 
which may be loaned by the association to a proportion 
of the capital stock and surplus fund of the association, 
and not distributively by the mother bank and the branches 
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in proportion to the capital assigned to and used by each. 
Inasmuch as depositors, including the United States, in any 
of the branch banks have the protection of the whole capi- 
tal, surplus, and undivided profits of the mother bank, irre- 
spective of how it may be divided, there is no question of 
public policy involved in the construction of the law as 
here expressed. 

I express no opinion on the points that might be raised 
bearing on this question as one of practical banking with 
respect to the means employed to minimize the chances of 
loans in excess of the amount limited by section 5200, Re- 
vised Statutes. 

Answering the specific inquiry whether the Comptroller 
can legally permit the mother bank and branches to make 
loans at either place based on the total amount of the capi- 
talization and surplus of the corporation, I am of the opin- 
ion that the only restriction in the law with respect thereto 
is that the aggregate loans made by the mother bank and all 
branches shall not at any one time exceed the limitations 
expressed in section 5200, Revised Statutes, as amended by 
the act of June 22, 1906 (34 Stats. 451). 

Respectfully, 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE TREASURY. 


BOISE NATIONAL FOREST—PRESIDENT’S PROCLAMATION— 
INDEMNITY SCHOOL LANDS. 


Where, on May 13, 1905, certain unsurveyed lands in Idaho were 
withdrawn upon application of the Governor of that State, and 
sixteen days later the President, by proclamation, embraced the 
same lands in the Sawtooth Forest Reserve, afterwards known as 
the “ Boise National Forest,” and the lands in question were sur- 
veyed in October, 1906, and the plat of survey approved March 28, 
1908, and filed in the district land oftice September 8, 1908; and 
where the Governor, within sixty days of the filing of the plat 
of survey, to wit, on November 12, 1908, filed a list of indemnity 
school selections covering part of the lands in question, the State 
of Idaho has secured no such preferential right of selection under 
the act of August 18, 1894 (28 Stat. 394) as will interfere with 
the right of the United States to include the lands in question 
within the said forest reserve. 
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The withdrawal of these lands upon the application of the Governor 
of Idaho for a survey of the lands under the act of August 18, 
1894, did not operate to-remove them from the jurisdiction of the 
United States by reason of the provision contained in the Presi- 
dent’s proclamation which excepted from its effect all lands that 
might have been, prior to the date of the proclamation, embraced 
in any legal entry or covered by any lawful filing duly of record. 


DEPARTMENT OF JUSTICE, 
September 15, 1909. 

Sir: I am in receipt of your communication of the 9th 
instant, requesting an opinion respecting the right of the 
State of Idaho to select lands under the provisions of the 
act of August 18, 1894 (28 Stat. 394), after such lands had 
been reserved as a forest reserve by a proclamation of the 
President. 

On May 13, 1905, certain unsurveyed lands in the Boise 
land district of Idaho were withdrawn, upon the applica- 
tion of the governor of the State. 

On May 29, 1905, the same lands were, by a proclamation 
of the President, reserved and embraced in the Sawtooth 
Forest Reserve, the name being subsequently changed to the 
Boise National Forest. | 

Between September 8 and October 11, 1906, these lands 
were surveyed, and the plat of survey was approved March | 
28, 1908, and filed in the district land office September 8, 
1908. 

On November 12, 1908, and within sixty days of the date 
of the filing of the township plat of survey, the State of 
Idaho filed a list of indemnity school selections covering 
part of these lands. 

The withdrawal and selection by the State was authorized 
by the act of August 18, 1894 (28 Stat. 394), as follows: 

* That it shall be lawful for the governors of the States 
of Washington, Idaho, Montana, North Dakota, South 
Dakota and Wyoming to apply to the Commissioner of 
the General Land Office for the survey of any township or 
townships of public land then remaining unsurveyed in any 
of the several surveying districts, with a view to satisfy the 
public land grants made by the several acts admitting the 
said States into the Union to the extent of the full quan- 
tity of land called for thereby; and upon the application 
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of said governors the Commissioner of the General Land 
Office shall proceed to immediately notify the surveyor- 
general of the application made by the governor of any of 
the said States of the application made for the withdrawal 
of said lands, and the surveyor-general shall proceed to 
Lave the survey or surveys so applied for made, as in the 
cases of surveys of public lands; and the lands that may be 
found to fall within the limits of such township or town- 
ships, as ascertained by the survey, shall be reserved upon 
the filing of the application for survey from any adverse 
appropriation by settlement or otherwise, except under 
rights that may be found to exist of prior inception, for 
a period to extend from such application for survey until 
the expiration of sixty days from the date of the filing of 
the township plat of survey in the proper district land 
office, during which period of sixty days the State may 
select any of such lands not embraced in any valid adverse 
claim, for the satisfaction of such grants, with the condi- 
tion, however, that the governor of the State, within thirty 
days from the date of such filing of the application for 
survey, shall cause a notice to be published, which publica- 
tion shall be continued for thirty days from the first pub- 
lication, in some newspaper of general circulation in the 
vicinity of the lands likely to be embraced in such town- 
ship or townships, giving notice to all parties interested of 
the fact of such application for survey and the exclusive 
right of selection by the State for the aforesaid period of 
sixty days as herein provided for; and after the expiration 
of such period of sixty days any lands which may remain 
unselected by the State, and not otherwise appropriated 
according to law, shall be subject to disposal under general 
laws as other public lands: .lnd provided further, That 
the Commissioner of the General Land Office shall give 
notice immediately of the reservation of any township or 
townships to the local land office in which the land is sit- 
uate of the withdrawal of such township or townships, for 
the purpose hereinbefore provided: And provided further, 
That the governors of the several States herein named are 
authorized to advance money from time to time for the 
survey of the townships withdrawn at such United States 
52747°—von 27—10-——41 
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depository as may be designated by the Commissioner of 
the General Land Office, and the moneys so advanced shall 
be reimbursable. The foregoing provisions shall be appli- 
cable to Utah when admitted as a State into the Union 
and a governor is duly inaugurated and acting.” 

The proclamation of the President dated May 29, 1905 
(34 Stat. 83058), authorized by the act of March 3, 1891 (26 
Stat. 1103), is as follows: 

* Whereas, it is provided by section twenty-four of the 
act of Congress, approved March third, eighteen hundred 
and ninety-one, entitled ‘An act to repeal timber-culture 
laws, and for other purposes,’ ‘ That the President of the 
United States may, from time to time, set apart and re- 
serve, in any State or Territory having public land bearing 
forests, in any part of the public lands wholly or in part 
covered with timber or undergrowth, whether of commer- 
cial value or not, as public reservations, and the President 
shall, by public proclamation, declare the establishment of 
such reservations and the limits thereof ;’ 

“And whereas, the public lands in the State of Idaho, 
within the limits hereinafter described, are in part covered 
with timber, and it appears that the public good would be 
promoted by setting apart and reserving said lands as a 
public reservation ; 

“Now, therefore, I, Theodore Roosevelt, President of 
the United States, by virtue of the power in me vested by 
section twenty-four of the aforesaid act of Congress, do 
hereby make known and proclaim that there are hereby re- 
served from entry or settlement and set apart as a public 
reservation all those certain tracts, pieces or parcels of 
land lying and being situate in the State of Idaho, and 
within the boundaries particularly described as follows: 

* * * * * # * 

“Excepting from the force and effect of this proclama- 
tion all lands which may have been, prior to the date 
hereof, embraced in any legal entry or covered by any 
lawful filing duly of record in the proper United States 
Land Office, or upon which any valid settlement has been 
made pursuant to law, and the statutory period within 
which to make entry or filing of record has not expired: 
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Provided, That this exception shall not continue to apply 
to any particular tract of land unless the entryman, settler 
or claimant continues to comply with the law under which 
the entry, filing or settlement was made.” 

The act of July 3, 1890 (26 Stat. 215), provided for the 
admission of Idaho into the Union and granted lands as 
follows: 

* Sec. 4. That sections numbered sixteen and thirty-six in 
every township of said State, and where such sections, or 
any parts thereof, have been sold or otherwise disposed of 
by or under the authority of any act of Congress, other 
lands equivalent thereto, in legal subdivisions of not less 
than one quarter section, and as contiguous as may be to 
the section in leu of which the same is taken, are hereby 
granted to said State for the support of common schools, 
such indemnity lands to be selected within said State in 
such manner as the legislature may provide, with the ap- 
proval of the Secretary of the Interior. 

“Src. 5. That all lands herein granted for educational 
purposes shall be disposed of only at public sale, the pro- 
ceeds to constitute a permanent school fund, the interest of 
which only shall be expended in the support of said schools. 
But said lands may, under such regulations as the legisla- 
ture shall prescribe, be leased for periods of not more than 
five years, and such lands shall not be subject to preemption, 
homestead entry, or any other entry under the land laws of 
the United States, whether surveyed or unsurveyed, but 
shall be reserved for school purposes only.” 

The precise point to be decided is whether the withdrawal 
of these lands upon the application by the governor of the 
State for a survey of lands under the act of August 18, 
1894, operates to remove such lands entirely from the juris- 
diction of the United States by reason of the exception con- 
tained in the President’s proclamation reserving these lands 
as a forest reserve. 

It will be perceived, upon an examination of the state- 
ment of facts, that these lands were withdrawn in accord- 
ance with the governor’s application on May 13, 1905, and 
were reserved to the United States by the President’s proc- 
lamation on May 29, 1905; but they were not surveyed until 
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September, 1906, the approved plat was filed September 28, 
1908, and the selection by the governor was not until No- 
vember 12, 1908. 

In the case of the State of Utah (33 L. D. 283, 358), 
decided October 24 and December 16, 1904, the Secretary of 
the Interior held that lands actually selected by the gov- 
ernor prior to the President’s proclamation, were excepted 
from the Government reservation and became the property 
of the State; but that a selection of lands made subsequent 
to the proclamation was ineffective and did not operate to 
except such lands from the reservation established by the 
proclamation. This decision was on the ground that the 
sole claim of the State to lands selected after the proclama- 
tion establishing the reservation to the United States, rested 
upon the application of the governor for a survey of the 
land, whereas: the only right intended to be conferred upon 
the State by the act of August 18, 1894, was simply one of 
preference over other intending claimants to unsurveyed 
public lands; and it was held that no such right followed 
the application as would interfere with the power of the 
United States to appropriate these lands to any use that 
Congress might direct. 

The decision in the Utah case was followed in 1906 by 
a similar ruling in the case of the State of Idaho. (35 
L. D. 52.) 

The absolute right of the United States to withdraw 
lands from public entry and reserve the same for other 
purposes at any time before the final action required by 
law, has been frequently recognized by the Attorney- 
General, (17 Op. 160; 18 Op. 571.) 

The principle involved in these decisions is illustrated in 
the case of Campbell v. Jackson (17 L. D. 417), wherein 
it was said that an application to enter land which is not 
subject to entry at the time, confers no right upon the 
applicant, and where a State applies for selection of lands 
granted to it, it must appear that such lands are subject. to 
selection. 

The question here presented seems not unlike that raised 
in the State of Washington, where it was held that the 
State acquired no rights in advance of the action of the 
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Department in passing upon the selection made by the 
State. In that case it was said that until these matters had 
been determined the transaction was incomplete and no 
rights had been surrendered either by the State or the 
United States, and that no vested rights of the State had 
been destroyed, because the right of the State to select 
other lands than those reserved by the United States re- 
mained unimpaired. (36 L. D. 371.) 

The Supreme Court has announced this general principle 
in a case where lands were granted to the State of Wiscon- 
sin to aid in the construction of railroads. The act of 
Congress provided for the selection of certain sections by 
an agent appointed by the governor, subject to the ap- 
proval of the Secretary of the Interior, and the right of 
the railroad company to receive a patent to said lands was 
made to depend on certain conditions precedent, respecting 
construction, proof, and action by the Interior Department. 
The court held that when an official act prescribed by law 
remains to be done before a tract can be distinctly defined 
and before a patent can issue, the legal and equitable titles 
remain in the United States. In that case the court said: 

“* * * The title conferred by the grant was neces- 
sarily an imperfect one, because, until the lands were iden- 
tified by the definite location of the road, it could not be 
known what specific lands would be embraced in the sec- 
tions named. 

2 * * a a ae a 

‘For such lands no title could pass to the company not 
only until the selections were made by the agents of the 
State appointed by the governor, but until such selections 
were approved by the Secretary of the Interior. The agent 
of the State made the selections, and they had been properly 
authenticated and forwarded to the Secretary of the Inte- 
rior. But that officer never approved them * * *, The 
approval of the Secretary was essential to the efficacy of the 
selections, and to give to the company any title to the lands 
selected * * *. Until the selections were approved there 
were no selections in fact, only preliminary proceedings 
taken for that purpose; and the indemnity lands remained 
unaffected in their title. Until then, the lands which might 
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be taken as indemnity were incapable of identification; the 
proposed selections remained the property of the United 
States * * *.” (Wisconsin Railroad Co. v. Price 
County, 183 U. S. 496, 509, 511, 512.) 

The position taken by the Interior Department is that the 
application of the State does not operate to bring its subse- 
quent selection within the exception allowed in the Presi- 
dent’s proclamation, because such an application can not be 
held to be a “legal entry,” a “lawful filing,” or a “ valid 
settlement.” This view finds some support in the general 
rule announced in the case of Buxton v. Traver (130 U.S. 
932), wherein it was held that except in special cases no 
portion of the public domain is open to sale until it has been 
surveyed and the approved plat has been returned to the 
local land office. 

The Interior Department is charged with the execution 
of the laws pertaining to public lands. The Secretary of 
the Interior has construed the act of 1894, and his decisions 
respecting the rights of States and individuals under that 
and similar laws have been uniform and not contrary to the 
general principles stated by the courts. 

It has been held by this office that where the construction 
of an act is doubtful, it 1s proper to resort to the construc- 
tion which has been placed upon it by the Department 
charged with its execution (22 Op. 167, and cases there 
cited), and if such construction 1s long established, con- 
tinuous and consistent, it will be regarded as conclusive. 
(21 Op. 408, 413; 26 Op. 403.) This is said to be a settled 
doctrine in the Supreme Court. (United States v. Ala- 
bama Railroad, 142 U.S. 615, 621.) I can see no reason for 
any departure from the rule fixed by the decisions referred 
to. But, independent of this rule, it is clear that the deci- 
sions are based on a reasonable construction of the statutes 
and a correct view of the law. 

I am therefore of the opinion that the State of Idaho 
in the case presented has no such preferential right of 
selection secured by the application of the governor under 
the act of 1894 as will interfere with the right of the 
United States to include these lands within the forest re- 
serve established by the proclamation of the President of 
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May 29, 1905, issued prior to the survey and selection of 
such lands and necessarily prior to any application by the 
State for specific tracts. 
Very respectfully, 
WADE H. ELLIS, 
Assistant to the Attorney-General. 
Approved : 


GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


LEAVES OF ABSENCE—EMPLOYEES OF THE GENERAL 
DEPOT OF THE QUARTERMASTER’S DEPARTMENT AT 
PHILADELPHIA, PA.—PER DIEM EMPLOYEES — PIECE 
WORKERS. 


Employees in the general depot of the Quartermaster’s Department 
at Philadelphia, Pa., are entitled to leave of absence as provided 
by the act of February 1, 1901 (31 Stat. 746). 

The word “arsenal,” as used in the act of 1901, is broad enough to 
include a depot where clothing for troops is made and stored, 
and where wilitary clothing, tents, and other articles of camp and 
garrison equipment not manufactured by the Government, and also 
other military supplies, are stored and distributed, although arms 
and ammunition are not made or stored there. 

The act of February 1, 1901, does not embrace employees working 
at a fixed rate of pay per day or hour, or piece workers. 

The words “ Leave of absence,” as used in the act of 1901 and sim- 
ilar acts, imply a surrender by the Government of time or service 
which is part of a larger total of time or service contracted for. 

The word “ forfeited,” as applied to forfeiture of pay during leave 
of absence, also’ suggests that the employees referred to work 
under an arrangement which entitles the Government to their 
time and services. 

DEPARTMENT OF JUSTICE, 
September 18, 1909. 

Srr: I have the honor to reply to your letter of July 15, 
1909, requesting opinion concerning the operation of the 
act of Congress approved February 1, 1901 (81 Stat. 746), 
which reads as follows: 

“Each and every employee of the navy-yards, gun fac- 
tories, naval stations, and arsenals of the United States 
Government be, and is hereby, granted fifteen working 
days’ leave of absence each year without forfeiture of pay 
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during such leave: Provided, That it shall be lawful to 
allow pro rata leave only to those serving twelve consecu- 
tive months or more: And provided further, That in all 
cases the heads of divisions shall have discretion as to the 
time when the leave can best be allowed without detriment 
to the service, and that absence on account of sickness shall 
be deducted from the leave hereby granted.” 

Your particular inquiries are: 

1. Whether employees in the general depot of the Quar- 
termaster’s Department at Philadelphia, Pa., are entitled 
to the benefit of the stated act. 

2. Whether the act embraces employees working “at a 
fixed rate of pay per day or hour.” 

8. Whether the act applies to piece workers. 

In my opinion the first of these questions must be an- 
swered in the affirmative, and the second and third ques- 
tions must be answered in the negative. The main reasons 
upon which I base these conclusions are as follows: 

1. The applicability of the quoted statute to employees in 
the general depot of the Quartermaster’s Department at 
Philadelphia rests upon the question whether such depot is 
an “arsenal of the United States Government” within the 
language of the statute. I am informed that, while arms 
and ammunition are not made or stored at that depot, cloth- 
ing for the troops is made and stored there, and military 
clothing, tents, and other articles of camp and garrison 
equipment manufactured by others than the Government, 
and perhaps also other military supplies, are stored at such 
depot and distributed therefrom as needed at military posts. 
These functions of the depot seem to make it an arsenal 
within the generally accepted meaning of that term and 
within the spirit of the legislation under consideration. 

_ The word “arsenal” is defined in leading American dic- 
tionaries thus: 

“A repository or magazine of arms and military stores of 
all kinds, whether for land or naval service.”—(Century 
Dictionary.) 

“A public establishment for the storage or for the 
manufacture and storage of arms and all military equip- 
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ments, whether for land or naval service.”—( Webster's 
Dictionary.) 

“A magazine of arms and military stores.’—(Worcester’s 
Dictionary. ) 

These definitions cover such depot of military supplies as 
that at Philadelphia. | 

It is not unimportant also that this depot was officially 
known until 1873 as the “ Schuylkill Arsenal,” that desig- 
nation having been changed to the “ Philadelphia depot of 
the Quartermaster’s Department ” by General Orders, No. 
78, War Department, Adjutant-General’s Office, July 25, 
1873. So far as I am advised, the operations and purposes 
of the depot were the same before as since the alteration of 
its official name. 

It will be noticed, too, that this act of 1901 unmistakably 
applies to employees generally in navy-yards and naval sta- 
tions; and it therefore embraces many employees in those 
yards and stations who render no service in the manufac- 
ture or keeping of arms or ammunition, and in part it 
embraces in those yards and stations many employees whose 
service, like the work of the employees at the Philadelphia 
depot, is connected with the warehousing and distribution 
of military supplies other than arms or ammunition. In 
view of this unmistakable operation of the act of 1901 in 
favor of employees at navy-yards and naval stations, whose 
work is like that of the employees in the general depot at 
Philadelphia, it seems quite out of question to hold the. 
statute inapplicable to the latter employees. 

The interpretation heretofore put by executive officers 
upon this statute of 1901 has been liberal, as it should be. 
Attorney-General Knox, in an opinion given May 10, 1901, 
ruled that the act extends to “ employees of the powder and 
ordnance depots, the national armory, and civilian em- 
ployees in the service of the Ordnance Department at works 
of private establishments having Government contracts.” 
(23 Op. 448.) And under date March 20, 1901, the Judge- 
Advocate-General of the Army decided “that the word 
‘arsenals’ used in this law is broad enough to include ar- 
mories and ordnance and powder depots.” 
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Any sufficient reason for restricting the privilege of leave 
of absence under the statute to such employees only as 
work at Government storehouses of arms or ammunition, 
and for refusing that privilege to such employees as work at 
Government storehouses of other sorts of military supplies, 
can hardly be suggested; and the general spirit and policy 
of the statute should therefore be given full play when, as 
shown by what has already been said, the actual language 
of the act interposes no obstacle, but, on the contrary, fully 
warrants such interpretation. 

2. Upon the question whether this statute of 1901 
reaches to employees who work “ at a fixed rate of pay per 
day or hour” the general course of Congressional enact- 
ment and executive decision in reference to leaves of ab- 
sence for Government employees, without loss of pay, is 
thoroughly significant, if not decisive. 

By an act approved March 3, 1883 (22 Stat. 563), it was 
provided: 

“ Sec. 4. That hereafter it shall be the duty of the heads 
of the several Executive Departments, in the interest of 
the public service, to require of all clerks and other em- 
ployees, of whatever grade or class, in their respective De- 
partments not less than seven hours of labor each day, 
except Sundays and days declared public holidays by law 
or executive order: Provided, That the heads of the De- 
partments may by special order, stating the reason, further 
extend or limit the hours of service of any clerk or em- 
ployee in their Departments, respectively, but in case of an 
extension it shall be without additional compensation, and 
all absence from the Departments on the part of said 
clerks or other employees, in excess of such leave of absence 
as may be granted by the heads thereof, which shall not 
exceed thirty days in any one year, except in case of sick- 
ness, shall be without pay.” 

An act of March 3, 1893 (27 Stat. 715), reads: 

“ Sec. 5. That on and after July first, eighteen hundred 
and ninety-three, it shall be the duty of the heads of the 
several Executive Departments, in the interest of the public 
service, to require of all clerks and other employees, of 
whatever grade or class, in their respective Departments, 
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not less than seven hours of labor each day, except Sundays 
and days declared public holidays by law or executive 
crder: Provided, That the heads of the Departments may, 
by special order, stating the reason, further extend or limit 
the hours of service of any clerk or employee in their De- 
partments, respectively; but in case of an extension it shall 
be without additional compensation: .ind provided fur- 
ther, That the head of any Department may grant thirty 
days’ annual and thirty days’ sick leave, with pay, in any 
one year to each clerk or employee, the sick leave to be 
allowed in cases of personal illness only, or where some 
member of the immediate family is afflicted with a con- 
tagious disease and requires the care and attendance of 
such employee, or where his or her presence in the De- 
partment would jeopardize the health of fellow-clerks: 
sind be it further provided, That in exceptional and meri- 
torious cases, where to limit such sick leave would work 
peculiar hardship, it may be extended, in the discretion of 
the head of the Department, with pay not exceeding sixty 
days in any one case or in any one calendar year.” 

The above-quoted enactment of 1883 was amended by the 
act approved March 15, 1898 (30 Stat. 316), to read as 
. follows: 

‘“ Hereafter it shall be the duty of the heads of the sev- 
eral Executive Departments, in the interest of the public 
service, to require of all clerks and other employees, of what- 
ever grade or class, in their respective Departments, not less 
than seven hours of labor each day, except Sundays and 
days declared public holidays by law or executive order: 
Provided, That the heads of the Departments may, by spe- 
cial order, stating the reason, further extend the hours of 
any clerk or employee in their Departments, respectively ; 
but in case of an extension it shall be without additional 
compensation: Provided further, That the head of any De- 
partment may grant thirty days’ annual leave with pay in 
any one year to each clerk or employee: clnd provided fur- 
ther, That where some member of the immediate family of 
a clerk or employee is afflicted with a contagious disease 
end requires the care and-attendance of such employee, or 
where his or her presence in the Department would jeopard- 
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ize the health of fellow-clerks, and in exceptional and mer- 
itorious cases, where a clerk or employee is personally ill, 
and where to limit the annual leave to thirty days in any 
one calendar year would work peculiar hardship, it may be 
extended, in the discretion of the head of the Department, 
with pay, not exceeding thirty days in any one case or in 
any one calendar year.” 

Before the act of February 1, 1901, whose proper inter- 
pretation we are seeking, was passed, it had been decided by 
the Comptroller of the Treasury that said acts of 1883 and 
1893 did not apply to clerks and employees outside of Wash- 
ington (3 MS. 830; Dig. Comp. Dec. 411) ; and this conclu- 
sion was announced also in two opinions by Attorney-Gen- 
eral Harmon, who stated that such decision accorded with 
the settled executive and legislative construction of the act 
of 1883. (21 Op. 338; 21 Op. 427.) 

An opinion by Attorney-General Miller given October 
81, 1889, was to the effect that leave of absence with pay 
could not be granted under the act of March 3, 1883, to an 
inspector of customs whose remuneration was fixed by 
Revised Statutes, section 2733, at $3 “for every day he 
shall be actually employed in aid of the customs.” (19 Op. 
420.) And the Comptroller of the Treasury ruled on July 
5, 1900, that leave of absence with pay could not be given 
under the act of March 15, 1898, above quoted, to an em- 
ployee whose compensation depended upon actual service 
or upon piecework. (7% Comp. Dec. 4.) 

It was after, and not long after, these decisions of the 
Attorney-General and of the Comptroller of the Treasury 
were given that the act of February 1, 1901, was passed; 
and we find in these decisions both the great, if not the 
only, reason why the statute of 1901 was enacted, and also 
an established rule of interpretation of such statutes in the 
light of which the act of 1901 must have been passed. It 
was undoubtedly the purpose of this last statute to extend 
to employees of the enumerated classes outside of Wash- 
ington the privilege cof leave of absence which it had been 
established that they could not have under the acts of 1883, 
1893, and 1898; and beside the fact that this purpose itself 
explains the enactment of 1901, 1t can not be supposed that 
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Congress intended to include workers by the day or by the 
hour or pieceworkers within the new enactment when the 
settled construction of the prior comprehensive statutes 
was that they did not embrace such workers and when 
Congress used no specific language in the new enactment of 
1901 for the purpose of meeting and displacing the settled 
rule of construction. ; 

The acts of 1883, 1893, and 1898 extended by their lan- 
guage to “all clerks and other employees,” and the act of 
1901 extends by its language to ‘“ emplovees © without spe- 
cific inclusion of workers by the day or hour or piece, such 
as we shall later see has been made in a series of acts in- 
tended to refer to those special classes of workmen. 

Particular features of the language of the act of 1901 
reenforce the idea, derived from the rule of interpretation 
established when that act was passed, that the statute does 
not extend to workers by the day or hour or piece. The 
statute speaks of “ leave of absence,” and says that it shall 
be without “ forfeiture” of pay, and further says that 
heads of division sha!l have “ discretion as to the time when 
the leave can best be allowed without detriment to the 
service.” These statements are not natural except in refer- 
ence to employees whose time and service belong to the 
Government for a considerable, continuous period by rea- 
son of the Government's paying an integral sum for such 
entire and considerable length of service. ‘ Leave of ab- 
sence ” seems to imply a surrender by the Government of 
time or service which is part of a larger total time or serv- 
ice contracted for by the Government. The statement that 
pay shall not be “ forfeited ” during the leave of absence 
similarly suggests that the employee works under an ar- 
rangement which entitles the Government to his time and 
service. Likewise, the provision giving heads of Depart- 
ment discretion as to the time when the leave of absence 
shall be allowed presupposes that the arrangement or con- 
tract between the Government and the emplovee gives the 
Government control over the question when the employee 
shall work; and only a continuous time contract accords 
with that supposition. Workers by the day or hour or 
piece can be absent in their own discretion without vio- 
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lating a contract giving their continuous time to the 
Government. 

The clause of the statute which declares “ that absence 
on account of sickness shall be deducted from the leave 
hereby granted ” is peculiarly significant. It again rests 
upon the idea that the absence because of sickness has al- 
ready taken from the Government service which the Gov- 
ernment under its contract with the employee has already 
paid for. In the case of workers by the day or hour or 
piece, however, the Government has lost nothing through 
the workman’s absence because of sickness, since by the 
very nature of the contract workers by the day or hour or 
piece are paid only for service actually rendered. There 
is a reason for this clause requiring deduction from leave 
of absence for previous absence through illness in the case 
of employees under a time arrangement, who receive their 
salary though absent, if that absence be not a breach of the 
contract; but there is no reason for the provision in the 
case of laborers by the day or hour or piece, who are paid 
only for actual work. 

A long series of Congressional enactments shows that 
when Congress intends to accord leave of absence to em- 
ployees paid by the day or piece, it uses language specific- 
ally applicable to them. I will cite only some half-dozen 
out of many more such acts which could be enumerated. 

The act of August 28, 1890, chapter 812 (26 Stat. 362), 
gives leave of absence to “ all officers and employees of the 
customs service of the Government who receive a per diem 
compensation.” The act of October 1, 1890, chapter 1260 
(26 Stat. 648), gives a similar privilege to “ the clerks and 
employees attached to first and second class post-offices and 
the employees of the mail-bag repair shops connected with 
the Post-Office Department of the United States, whether 
employed by the month, day, or otherwise.” The act of 
June 30, 1886, chapter 572 (24 Stat. 91), says “that the 
employees of the Government Printing Office, whether em- 
ployed by the piece or otherwise, be allowed a leave of ab- 
sence, with pay;” and then goes on to declare that “ such 
employees as are engaged on piece work shall receive the 
same rate of pay for the said’ fifteen days’ leave as will be 
paid to day hands.” ‘The act of January 12, 1895, chapter 
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23 (28 Stat. 601), is a repetition of the last act, and many 
similar repetitions exist in reference to piece workers in 
the Government Printing Office. The act of July 6, 1892, 
chapter 154 (27 Stat. 87), provides “ that the employees of 
the Bureau of Engraving and Printing, including the piece 
workers, shall be allowed leave of absence; ” and further 
specifically enacts that “the pay during such leave of ab- 
sence shall be determined by the average amount of work 
done by such person and the pay therefor during the sev- 
eral months of the year.” Other like enactments about piece 
workers in the Bureau of Engraving and Printing exist. 

The act of March 2, 1895, chapter 176 (28 Stat. 747), 
authorizes the Commissioners of the District of Columbia 
to grant leave of absence to employees “ who receive per 
diem compensation.” The act of March 3, 1909, chapter 
255 (385 Stat. 755), says that “per diem employees” in 
navy-yards and naval stations may be given leave of ab- 
sence in the discretion of the Secretary of the Navy. 

Such statutes as these, wherein per diem employees and 
piece workers are expressly enumerated as entitled to leave 
of absence, show the habit of Congress to mention those 
classes of employees specifically when leave of absence is to 
be given them; and this Congressional usage is in strict 
agreement with the interpretations put by the Attorney- 
General and Comptroller of the Treasury, as above shown, 
upon the statutes giving leave of absence to clerks and em- 
ployees generally in the Executive Departments. 

Still other considerations tend to the same result. The 
act of August 1, 1892, chapter 352 (27 Stat. 340), limits the 
service which may lawfully be required from laborers and 
mechanics by the Government to eight hours per day; but, 
as shown by the general provisions quoted above from the 
acts of 1883, 1893, and 1898, the heads of Executive Depart- 
ments may require from the general employees of their 
Departments such unlimited service on any day as may be 
necessary, without extra compensation. Here, surely, is 
some reason for special consideration in the way of leave of 
absence to general employees, as distinguished from workers 
by the day or piece or hour. It is believed, too, that no 
general custom of granting leave of absence with pay to day 
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or piece workers exists among other employers of labor 
than the Government. Perhaps it is true also that the 
rates of pay of workers by the day or hour or piece are 
habitually higher than salaries or wages of employees under 
contract for a considerable time; and it is even not improb- 
able that such different rate of remuneration is due in part 
to the vacation privileges enjoyed by time employees and to 
the less continuous and reliable occupation of day and piece 
workers. 

8. The reasons given for my conclusion as to workers by 
the day or hour apply with no less force for my conclusion 
as to piece workers. But a new and potent consideration is 
in the way of construing the act of February 1, 1901, as in- 
clusive of piece workers. That statute fixes no rule for 
estimation or determination of the rate of pay which should 
be given to a worker by the piece during leave of absence. 
I am unable to see how the head of an Executive Depart- 
ment or of a division or Bureau could fix that rate of pay 
in the absence of a statutory rule. The method of calcu- 
lating 1t, in the case of piece workers, must inevitably be 
somewhat arbitrary; and the power to adopt an arbitrary 
rule of calculation can hardly rest outside of Congress. It 
has already been seen that in the particular enactments 
allowing leave of absence to piece workers, as in case of 
the Government Printing Office and the Bureau of Engrav- 
ing and Printing, Congress has felt the necessity for its own 
prescription of the rule of pay to the piece worker during 
his absence, and has itself enacted such a rule. This par- 
ticular point, supplementing all that has been said concern- 
ing the case of workers by the day or hour, appears to be 
quite decisive. 

It may be added that the analogy between the cases of 
workers by the day or hour, on the one hand, and of piece 
workers, on the other hand, is much closer than between 
the cases of workers by the day or hour and ordinary time 
employees. The rule concerning leave of absence for work- 
ers by the day or hour would therefore be made by Con- 
gress the same as obtains in case of piece workers much 
more naturally than it would be made the same as the rule 
concerning long-time employees; and this consideration 


The Secretary of the Interior. 623 


adds to the reasons for my conclusion concerning workers 
by the day or hour all the force of the special difficulty in 
the case of piece workers, through absence from the statute 
of any rule for piece workers’ remuneration during leave 
of absence. 

I now repeat that in my opinion the act of February 1, 
1901, extends to-employees of the Government at the gen- 
eral depot of the Quartermaster’s Department at Phila- 
delphia, but that such act nowhere embraces workers by 
the day or hour or piece. 

Respectfully, 
LLOYD W. BOWERS, 
Solicitor-General. 
Approved: 
GEORGE W. WICKERSHAM. 


The Secretary oF War. 





REGISTRATION OF TRADE-MARKS—RESIDENTS OF PHILIP- 
PINE ISLANDS. 


Residents of the Philippine Islands have the right, under the act 
of February 20, 1905 (33 Stat. 724), to avail themselves of the 
provisions of the trade-mark law of the United States. 


DEPARTMENT OF JUSTICE, 
September 24, 1909. 

Sm: Yourcommunication of September 20, 1909, in which 
you request an opinion as to whether a resident of the Phil- 
ippine Islands has the right to register a trade-mark in the 
Patent Office of the United States, was received, and I have 
the honor to reply: 

The act of March 3, 1881 (21 Stat. 502), provided, with 
reference to the residence of those entitled to the registra- 
tion of trade-marks, that they should “ be domiciled in the 
United States, or located in any foreign country or tribes 
which by treaty, convention, or law affords similar privi- 
leges to citizens of the United States.” Attorney-General 
Knox held that under this provision a resident of the Phil- 
ippine Islands was not entitled to the privileges of the 
trade-murk law, because those islands were not a part of the 
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United States. (23 Op. 634, 636.) But in the trade-mark | 
act of February 20, 1905 (33 Stat. 724), this provision as to 
residence was so changed as to make it sufficient that the 
owner “be domiciled within the territory of the United 
States.” 

Unquestionably the Philippine Islands, though not an 
organized Territory of the United States, yet constitute 
“territory of the United States.” (Dorr v. United States, 
195 U. S. 138.) But if there were otherwise any doubt 
upon this question, it would be set at rest by the twenty- 
ninth section of the said act of 1905, which provides: 

“That in construing this act the following rules must be 
observed, except where the contrary intent is plainly ap- 
parent from the context thereof: The United States in- 
cludes and embraces all territory which is under the juris- 
diction and control of the United States,” 
thus unequivocally declaring the purpose of Congress to 
bring within the provisions of the act all territory belong- 
ing to the United States, whether embraced within a State 
or organized Territory or not. | 

I am therefore of the opinion that a resident of the Phil- 
ippine Islands has the right to avail himself of the privi- 
leges of the trade-mark law. 

Very respectfully, 
LLOYD W. BOWERS, 
Acting Attorney-General. 
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BOND OF ACTING OR DEPUTY DISBURSING CLERKS— 
RATE—SURETY COMPANY. 


The premium to be paid on the bond of an acting or deputy dis- 
bursing clerk selected under the act of March 4, 1909, section 8 
(35 Stat. 1027), is not governed by the provisions of the act of 
August 5, 1909 (386 Stat. 125), which relate to bonds running to 
the United States, and the rate may, therefore, be whatever the 
principal and surety agree upon. 

The surety on such a bond should be such as is authorized under 
the act of August 13, 1894 (28 Stat. 279), or such personal surety 
as may be acceptable to the proper authorities, 
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DEPARTMENT OF JUSTICE, 
September 27, 1909. 

Sir: I am in receipt of your communication of 20th 
instant requesting an opinion respecting the acceptance of 
a bond of a deputy disbursing clerk of the Department of 
Justice. 

Under the act of March 4, 1909 (35 Stat. 1027), the 
Attorney-General designated a deputy disbursing clerk or 
agent “to perform the duties of the regularly appointed 
disbursing clerk in the event of the absence of the latter.” 
No bonds were required from or given by acting disbursing 
clerks of Executive Departments prior to January 1, 1909. 
The cost of a bond for the disbursing clerk for the Depart- 
ment of Justice during the calendar year 1908 was at the 
rate of $1 per one thousand. 

The question is asked whether a bond of a deputy or 
acting disbursing officer may be accepted upon which the 
premium for the year 1909 is more than 35 per cent in ex- 
cess of the premium paid on the bond of the disbursing 
clerk of the same Department in the year 1908. 

You also request an opinion as to whether bonds of 
deputy disbursing officers, “ which are not required by law 
or which do not run directly to the United States, may be 
executed by other surety companies than those certified 
under the act of August 13, 1894 (28 Stat. 279), or, whether 
the only alternative of the principal, in case the bonding 
companies are unwilling to accept the rate prescribed by 
law, is to give a bond with personal securities.” 

Section 8 of the act of March 4, 1909 (35 Stat. 1027), is 
as follows: 

“ Sec. 8. In case of the sickness or unavoidable absence 
of any disbursing clerk or disbursing agent of any Execu- 
tive Department, independent bureau, or office, in Wash- 
ington, District of Columbia, he may, with the approval of 
the head of the Department, independent bureau, or office, 
in which said disbursing clerk or agent is employed, au- 
thorize the clerk of highest grade employed therein to act 
in his place, and to discharge all the duties by law or regu- 
lations of such disbursing clerk or agent. The official bond 
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given by the principal of the office shall be held to cover 
and apply to the acts of the person appointed to act in his 
place in such cases. Such acting officer shall, moreover, 
for the time being, be subject to all the liabilities and pen- 
alties prescribed by law for the official misconduct in like 
cases of the disbursing clerk or disbursing agent, respec- 
tively, for whom he acts, and such acting officer shall be 
required by the head of the Department, independent bu- 
reau, or office, to give bond to and in such sum as the dis- | 
bursing clerk or disbursing agent may require.” 

The act of August 5, 1909 (36 Stat. 118, 125), provides: 

* Until otherwise provided by law no bond shall be ac- 
cepted from any surety or bonding company for any officer 
or employee of the United States which shall cost more 
than thirty-five per centum in excess of the rate or pre- 
mium charged for a like bond during the calendar year 
nineteen hundred and eight: Provided, That hereafter the 
United States shall not pay any part of the premium or 
other cost of furnishing a bond required by law or other- 
wise of any officer or employee of the United States.” 

Section 176, Revised Statutes, is as follows: 

“ Sec. 176. The disbursing clerks authorized by law in 
the several Departments shall be appointed by the heads of 
the respective Departments, from clerks of the fourth class; 
and shall each give a bond to the United States for the 
faithful discharge of the duties of his office according to 
law in such amount as shall be directed by the Secretary 
of the Treasury, and with sureties to the satisfaction of the 
Solicitor of the Treasury; and shall from time to time 
renew, strengthen, and increase his official bond, as the 
Secretary of the Treasury may direct. Each disbursing 
clerk, except the disbursing clerk of the Treasury Depart- 
ment, must, when directed so to do by the head of the 
Department, superintend the building occupied by his De- 
partment. Each disbursing clerk is entitled to receive in 
compensation for his services in disbursing such sum in 
addition to his salary as a clerk of the fourth class as shall 
make his whole annual compensation two thousand dollars 
a year.” 
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Section 3614, Revised Statutes, provides: 

“Whenever it becomes necessary for the head of any 
Department or office to employ special agents, other than 
officers of the Army or Navy, who may be charged with 
the disbursement of public moneys, such agents shall, be- 
fore entering upon duty, give bond in such form and with 
such security as the head of the Department or office em- 
ploying them may approve.” 

Sections 1 and 3 of the act of August 13, 1894 (28 Stat. 
279), are as follows: 

“That whenever any recognizance, stipulation, bond, or 
undertaking conditioned for the faithful performance of 
any duty, or for doing or refraining from doing anything 
in such recognizance, stipulation, bond, or undertaking 
specified, is by the laws of the United States required or 
permitted to be given with one surety or with two or more 
sureties, the execution of the same or the guaranteeing of 
the performance of the condition thereof shall be sufficient 
when executed or guaranteed solely by a corporation in- 
corporated under the laws of the United States, or of any 
State having power to guarantee the fidelity of persons 
holding positions of public or private trust, and to execute 
and guarantee bonds and undertakings in judicial pro- 
ceedings: Provided, That such recognizance, stipulation, 
bond, or undertaking be approved by the head of Depart- 
ment, court, judge, officer, board, or body executive, legis- 
lative, or judicial required to approve or accept the same. 
But no officer or person having the approval of any bond 
shall exact that it shall be furnished by a guarantee com- 
pany or by any particular guarantee company. 

* x * * # * * 

“Sec. 3. That every company before transacting any 
business under this act shall deposit with the Attorney- 
General of the United States a copy of its charter or arti- 
cles of incorporation, and a statement signed and sworn to 
by its president and secretary showing its assets and lia- 
bilities. If the said Attorney-General shall be satisfied 
that such company has authority under its charter to do 
the business provided for in this act, and that it has a 
paid-up capital of not less than two hundred and fifty 
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thousand dollars, in cash or its equivalent, and is able to 
keep and perform its contracts, he shall grant authority in 
writing to such company to do business under this act.” 

The present bond of the regular disbursing clerk of the 
Department of Justice is given to the United States and 
accepted in accordance with section 176, Revised Statutes. 

In answering the inquiry respecting the premium rate 
that is to be charged, your attention is invited to the opinion 
of September 14, 1909 (ante, p. 598), rendered at the request 
of the Secretary of the Interior, on the same subject. For 
the reasons stated more particularly hereinafter, the inter- 
est of the United States in bonds of substitute or deputy dis- 
bursing officers is such that all the precautionary measures 
and safeguards established by law for the protection of the 
United States, with respect to bonds of regular disbursing 
officers, should be preserved and applied, as far as is con- 
sistent with law, to-the bonds of their substitutes or depu- 
ties. But the premium to be paid on a bond of an acting 
or deputy disbursing clerk selected under the act of March 
4, 1909, is not governed by the act of August 5, 1909, per- 
taining to bonds running to the United States. The pre- 
mium paid is not an element of such protection, and the 
rate may therefore be whatever the principal and surety 
agree upon for such a bond. 

Consideration of the questions raised in your second re- 
quest respecting the operation of the act of August 13, 1894, 
will be confined to the specific case at hand of an acting or 
deputy disbursing officer in one of the Executive Depart- 
ments at Washington. 

The act of March 4, 1909 (sec. 8), omits to provide for 
any bond from the acting or deputy disbursing officer to 
the United States. If it should be held that section 8 
creates a new office (although that question is not here de- . 
cided), the liability of the surety on the bond of the regular 
disbursing officer for defalcation by the deputy would be 
a matter of serious doubt, and in that event the interest of 
the United States as the actual loser and beneficiary in an 
action on the bond of the deputy would be manifest. With 
this in view, it seems clear that the surety on the bond of 
the deputy should be such as will be approved by the 
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executive officers authorized by law to pass upon the relia- 
bility of surety companies. 

I am therefore of the opinion that the surety on the 
bonds of the acting or deputy disbursing officers of the 
class indicated above appointed under the act of March 4, 
1909, should be such as are authorized under the act of 
August 13, 1894 (28 Stat. 279), or such personal surety as 
may be acceptable to the proper authorities. 

Very respectfully, 
WADE H. ELLIS, 
Assistant to the Attorney-General. 
Approved: 
GEORGE W. WICKERSHAM. 


The SECRETARY OF THE INTERIOR. 


siuneedie Google 


INDEX—DIGENST. 


(See also Index to Subjects, p. X XI.]} 


ACETPHENETIDINE. See Foop anv Druas Act. 
ADVANCEMENT. See Army, 1. 


‘ALASKA. 

1. Coal Lands in Alaska—Consolidation of Claims.—The benefits of 
the act of May 28, 1908 (35 Stat. 424), authorizing the consoli- 
dation of claims or locations of coal lands in Alaska, can be 
shared only by persons who made such locations in good faith— 
that is, honestly and lawfully—prior to November 16, 1906, in 
their own interests individually, without fraud, collusion, or 
deceit, or any purpose to violate any provision of the law. 412. 

2. Same.—lIf certain agreements or arrangements named, for trans- 
ferring entries to a company or corporation, were entered into 
by locators of coal lands in Alaska after they had made their 
locations in good faith and in their own interest alone, such 
locations may, under the provisions of the act of May 28, 1906 
(35 Stat. 424), lawfully pass to entry and patent in accordance 
with the terms of said act; but if these agreements or arrange- 
ments were entered into prior to such locations being made, the 
locations do not come within the provisions of the act and can 
not be lawfully passed to entry and patent. Ib. 

ALCOHOL. See INTERNAL REVENUE, 1. 
ALIENATION. See Inprans, 1-4. 


ALLOTMENTS. See Inprans, 5. : 
APPOINTMENT. 
Or CHIEF OF THE BUREAU OF STEAM ENGINEERING. See Navy 
DEPARTMENT, 1-4. 
Or CLERKS TO UNITED States ATrorRNEys. See UNITED STATES 
ATTORNEYS. 
Or SPECIAL COMMITTEE ON FORMS OF DEPARTMENTAL CONTRACTS. 
See COMMITTEE ON FORMS OF DEPARTMENTAL CONTRACTS. 
Or NavaL CADET FROM District OF COLUMBIA. See NAVAL 
ACADEMY. 
Or NATIONAL BOARD FOR THE PROMOTION OF RIFLE PRACTICE. 
See NATIONAL BOARD FOR THE PROMOTION OF RIFLE PRACTICE. 
Or REFEREE Boarp. See DEPARTMENT OF AGRICULTURE, 7. 


APPORTIONMENT RULE. See Civiu Service, 8, 13. 
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APPROPRIATIONS. 

Construction of Vaults and Rental of Vault Room in the District of 
Columbia.—The Secretary of the Treasury is not authorized by 
section 16 of the act of May 30, 1908 (35 Stat. 552), to rent vault 
room in the District of Columbia for the storage of certain emer- 
gency national-bank notes until additional vault room can be 
constructed in the Treasury building. He is, however, author- 
ized to make necessary expenditures for the construction of 
vaults to be used for the purposes mentioned in section 11 of 
that act. 270. 

See also BOARD ON LiIFE-SAVING APPLIANCES; DEPARTMENT OF 
AGRICULTURE, 6, 8; MARINE Corps; NATIONAL BOARD FOR THE 
PROMOTION OF RiFLE Practice; NavauL Hospirat, NORFOLK, 
Va.; Nracara Fats CoMMITTEE OF LANDSCAPE ARCHITECTS, 
Ly 2: 

ARMY. 

1. Retired Army Officers—Advancement—Grade.—Officers of the 
Army retired under the provisions of the act of October 1, 1890 
(25 Stat. 562), for physical disability contracted in the line of 
duty, are entitled, in the discretion of the President, by and 
with the consent of the Senate, to the promotion permitted by 
the act of April 23, 1904 (33 Stat. 264). 212. 

2. Same.—Opinion of June 1, 1904 (25 Op. 158), overruled. 

8. Retirement for Incapacity.—An officer of the Army found by a 
retiring board, duly organized and convened, to be ‘‘incapable 
of performing the duties of his office,’’ may be, and ought to be, 
retired in accordance with the provisions of sections 1245 to 
1252, Revised Statutes, without regard to the causes which may 
have led to such incapacity on his part. 14. 

4. Same.—To be ‘‘incapable,’’ within the meaning of the law, the 
officer must be either no longer responsible for his own actions 
or subject to infirmities or disabilities which make the reason- 
able fulfillment of his military duties impossible for him, not- 
withstanding an honest desire and firm purpose on his part to 
fully discharge them. Jb. 

5. Same—Failure to Perform Duty.—<An officer of the Army can not 
be retired for incapacity, under the provisions of law, if he can 
properly be brought to trial by court-martial for the same acts or 
omissions which are alleged as evidence of the incapacity justify- 
ing his retirement. Jb. 

6. Same.—Even though such officer display impatience or irritability, 
imperfect control of his temper, indolence, indecision, and want 
of alertness in the performance of his duties to such an extent 
as to destroy or greatly impair his usefulness as an officer, he 
does not thereby necessarily become incapable of discharging 
his duties in such a sense as to justify his retirement. JD. 

7. Same.—The punishment of an officer of the army for willful failure 
to discharge his duty can not be legally effected through the 
agency ofa retiring board. J. 
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10. 


ll. 


12. 


13. 


14. 


15. 


16. 


Retirement—Incapacity.—An officer of the Army can not be retired 
under sections 1245-1252, Revised Statutes, because of ill- 
temper, irritability, lack of self-control, boorishness, discourtesy, 
nor for any similar cause, unless they are such as to render him 
incapable of performing the duties of his office; but if any or all 
of them are such as to render him unable to perform such duties, 
even though he desires to perform them, he may be retired just 
as he might be for incapacity from any other cause. 163. 


. Same.—Sections 1245-1252, Revised Statutes, deal with the actual 


incapacity of an officer and not with its cause or causes, except in 
determining what shall be done in case the officer is found inca- 
pacitated. Jb. 

Same.—Objections to the promotion of an officer of the Army con- 
stitute no ground for retiring him from service, unless resulting in 
the actual incapacity contemplated by the above-named sec- 
tions. Ib. 

Reexamination for Promotion—Physical Disqualification.— Where 
an officer was found by a board of examination to be physically 
qualified for promotion but deficient in professional qualifica- 
tions, which finding was approved by the board of review, and 
it afterwards developed that he was at the time of his examina- 
tion suffering from a disability incurred in the line of duty which 
disqualified him for promotion, it is within the power of the Sec- 
retary of War to order a new physical examination. 193. 

Same—Approval of Commander in Chief.—The conclusions of any 
military court, board, or commission must, before being carried 
into execution, have the approval of the Commander in Chief or 
some one representing him. J. 

Same.—Such approval need not, however, be expressed in any 
formal language, but the findings must be submitted to the Secre- 
tary of War for consideration. He may approve them, either by 
expressly noting his approval or by promulgating the orders 
needed to give effect to the determination of the board. Jb. 

Retirement of Army Officers—Contract Surgeons Employed 
During the Civil War.—An Army officer heretofore or hereafter 
retired may not, by virtue of the provisions of the act of April 23, 
1904 (33 Stat. 264), be placed on the retired list with the rank and 
retired pay of one grade above that held by him at the time of 
retirement, if his only service durirg the civil war before April 
9, 1865, was that of a contract surgeon. 468. 

Same.—Contract surgeons during the civil war did not serve ‘‘in 
the regular or volunteer forces” within the view of the act of 
April 23, 1904. Jb. 

Same.—‘‘The regular or volunteer forces’’ mentioned in that act 
include only those who by regular appointment in the usual way, 
or by regular enlistment, were members of the Regular or Volun- 
teer Army; that is to say, only those who had the full and ordi- 
nary status of a soldier are included. Ib. 
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ARMY —Continued. 

17. Same.— Military status, whether that of an officer or of an enlisted 
man, is an office, or fundamentally like one, as distinguished 
from mere employment by the Government under contract. Ib. 

18. Paymasters’ Clerks in the Army—Retirement.—Paymasters’ clerks 
in the Army are properly appointed by the Secretary of War 
and are officers of the United States within the constitutional 
meaning of that term. They are officers in the regular service 
within the meaning of acts of Congress respecting retirement. 
493. 


ATTORNEY-GENERAL. 

1. Questions not Arising in the Administration of a Department.— 
The Attorney-General is not authorized to render an opinion to 
the head of an Executive Department upon a question which 
has not arisen in the administration of that department and 
requiring action thereon. 37. 

2. Same.—The Attorney-General advised the Secretary of the Treas- 
ury as to the legality of a course of action contemplated by him, 
in order that immediate notification might be given to the parties 
to be affected thereby, in the hope that such notification might 
result in a change of existing practices which would render the 
contemplated action unnecessary; but he expressed a doubt as 
to his authority to render such an opinion. Jb. 

8. Can not Review Briefs and Correspondence— Questions not Aris- 
ing.—The Attorney-General held that it was inappropriate for 
him to review certain briefs and correspondence submitted to 
him by the Postmaster-General with a request for an opinion 
thereon, as to do so would require him to consider questions of 
fact and some questions of law which clearly had not arisen in 
the administration of the Post-Office Department. 49. 

4. Same—Opinions Rendered only on Questions of Law which Have 
Actually Arisen.—The established practice of the Department 
of Justice has been to consider section 356, Revised Statutes, as 
containing an implied prohibition against the rendering of an 
opinion by the Attorney-General unless upon a question of law 
which has actually arisen, and not upon one which might or 
could under certain contingencies arise, in the administration 
of the Department requesting the opinion. Ib. 


BANKS. See NATIONAL BANKs. 


BOARD ON LIFE-SAVING APPLIANCES. 

1.. Compensation.—Expenses.—Section 9 of the act of March 4, 1909 
(35 Stat. 945), which prohibits the use of public moneys and 
appropriations made by Congress in payment of compensation 
or expenses of any commission, council, board, or other similar . 
body, unless the creation of the same shall be authorized by law, 
has no application to the Board on Life-Saving Appliances, and 
consequently does not require the abolishment of that board or 
prevent the payment of the expenses of its members. 406. 
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BOARD ON LIFE-SAVING APPLIANCES—Continued. 
2. Same.—Section 9 applies only to commissions, boards, etc., which 
the law has not authorized, and to details thereto from any Execu- 
tive Department or Government establishment. Ib. 


BOISE NATIONAL FOREST. See RESERVATIONS. 
BONDS. See Surety COMPANIES, 2-7. 


BRIDGES. 

Erection of Proposed Bridge Across the Niagara River.—Sanction 
of Congress.—The sanction of Congress is required for the con- 
struction of a proposed bridge across the Niagara River, connect- 
ing Niagara Falls, N. Y., with Niagara Falls, Ontario, Canada. 
120. 

BUREAU OF ENGRAVING AND PRINTING. See Compen- 
SATION. 


BUREAUS. See DEPARTMENT OF COMMERCE AND LABOR, 3. 
CAMERON SEPTIC TANK COMPANY PATENT. 

1. Recognition of the Validity of the Patent.—The action of the Supreme 
Court in denying the writ of certiorari in the case of the Village of 
Saratoga Springs v. The Cameron Septic Tank Co. (209 U.S. 548) 
was not a determination of the validity of the patent of the Cam- 
eron Company to their patented system of sewage disposal. 320. 

2. Same.—The War Department is at liberty to recognize or to decline 
to recognize the validity of the patent in question. Jb. 

3. Same.—Settlement of Claims for Infringement.—The War Depart- 
ment is not authorized to adjust and settle claims for past infringe- 
ments of the patent, but may contract for the right to use that 
system of sewage disposal in the future. Jb. 

CANADIAN GOVERNMENT. See Dams, 2, 4, 8, 11, 13. 
CANAL ZONE. See PANAMA. 

CANALS. SeeSt. Marys FAatis Suir CANAL. 

CANCELED POSTAGE STAMPS. See Postace Sramps. 
CENSUS ACT OF 1909. See Civit SERvicE, 1-14, 17-19. 


CHIEF OF BUREAU OF STEAM ENGINEERING. See Navy 
DEPARTMENT, 1-4, 7, 8. 


CHIEF OF ENGINEERS, WAR DEPARTMENT. See Dams, 1; 
NAVIGABLE WATERS, 1. 
CITIZENSHIP. See IMMIGRATION, lI. 


CIVIL SERVICE. 

1. Residence and Domicile Restrictions.—Census Act of 1909.—The 
residence and domicile restrictions contained in the first proviso 
of section 7 of the census act approved July 2, 1909 (36 Stat. 3), 
apply to all appointments to ‘‘positions in the Government 
service” for which applicants are required by law, or by order 
of the President made pursuant thereto, to be examined before 
appointment. 546. 
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2. Same.—These restrictions are not confined to examinations for 
appointments in the departments at Washington. Jb. 

3. Same.—Actually Domiciled.—The provision in that section with 
regard to applicants being ‘‘actually domiciled” in the State 
or Territory where the examination is taken, means that he 
must not only show that he resides in the State or Territory 
where he applies for examination, but that for at least one year 
previous to his examination he has been actually domiciled 
there; that is, he shall, for that period, have had his permanent 
home within such State or Territory, a home adopted at least 
one year previous to his examination, with the intention of 
making it his permanent abode, which intention shall not have 
been departed from during the period stated. Jb. 

4. Same.—Bodily Presence not Required.—A requirement that the 
applicant should have been bodily present within the State 
during the period of one year before the examination is not 
justified by the statute. Jb. 

5. Same.—There must, however, have been actual physical pres- 
ence at some time within the State in order to establish a resi- 
dence, which presence must have been accompanied by an 
intention to continue indefinitely to reside and have one’s 
home at that place. Jb. 

6. Same.—Ifa domicile be once established it is presumed to continue 
until there has been a change of residence with the intention 
of establishing a new residence. Ib. 

%. Same.—The words ‘“‘ for at least one year previous,’’ as used in the 
first proviso of section 7 (36 Stat. 3), mean for at least one year 
next preceding. Jb. 

8. Same—Applicable to all Examinations for Positions in Government 
Service and to Promotions to other Branches of the Service.— 
The residence and domicile restrictions above referred to apply 
to ‘‘all examinations of applicants for positions in the Govern- 
ment service,’’ whether such examinations are required to be 
held for positions subject to the rule of apportionment or other- 
wise, and applies as much to persons already in the service or 
seeking promotions to other branches as to those taking an 
original examination. Jb. 

9. Same—Clerks and Employees in the Census Office.—Every proviso 
to section 7 has reference to the appointment of clerks and other 
employees in the Census Office, but the first proviso alone, by its 
terms, embraces ‘‘ all examinations of applicants for positions in 
the Goverment service.’’ Jb. 

10. Same—Tuberculosis—More than one Person in same Family.—The 
second and third provisos to section 7, regarding persons afflicted 
with tuberculosis and the appointment of more than one person 
from the same family, apply to clerks and employees of the Census 
Office. Ib. 
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11. Same—Temporary Employees Census Office—Members of same 
Family.—The fourth proviso to section 7, regarding the employ- 
ment of temporary employees in the Census Office, seems to 
supersede paragraphs 1 and 2 of Rule VII of the Civil Service 
Rules, but it is undoubtedly governed by the preceding (third) 
proviso, ‘‘that in no instance shall more than one person be 
appointed from the same family.” Jb. 

12. Same.—The word ‘‘Appointed,’’ in the third and fourth provisos, 
embraces both employment after examination, in conformity 
with the law of apportionment, and appointment for temporary 
employment without regard to apportionment. Ib. 

18. Same—Honorably Discharged Soldiers and Sailors—Examination.— 
Section 1754, R.S., and section 7 of the civil-service act of 
January 16, 1883 (22 Stat. 403), do not exempt honorably dis- 
charged soldiers and sailors from examination into the civil 
service, nor do they interfere with the rule of apportionment 
established by section 2 of the latter act and reenacted in sec- 
tion 7 of the census service act of 1909. Jb. 

14. Residence—Eligibility.—A citizen and resident of West Virginia, 
who has been employed since 1903 as field assistant in the 
United States Geological Survey, working in such capacity in 
various States of the Union, is not disqualified by the provisions 
of section 7 of the census act of July 2, 1909 (36 Stat. 3), for 
appointment to work as ‘‘Classification Assistant” to the Land 
Classification Board of the Geological Survey, if, during all of 
that period, his home was in West Virginia where his parents 
and other members of his family resided, which place he 
has always maintained as his home, to which he intends to return 
when the exigencies of public service permit, and from which 
he never intended to remove. 564. 

15. Residence and Domicile—Absence of Two Years from United 
States.—The temporary absence from the United States of an 
applicant for examination into the civil service of the United 
States, for two years, on account of illness in her family, will 
not affect such person’s bona fide residence and domicile in 
Missouri, if, as matter of fact, she went abroad with the intention 
of remaining temporarily and of returning to Missouri, and did 
not abandon such intention during her absence, but at all times 
meant to return, and finally did return to her home in that State. 
566. 

16. Same.—Questions of ‘‘actual bona fide residence’’ and ‘‘domi- 
cile’’ are mixed questions of law and fact, to be determined 
in each instance by the Civil Service Commission upon the 
facts presented. Ib. 

17. Residence and Domicile—Census Act of 1909.—The first proviso 
of section 7 of the census act approved July 2, 1909 (36 Stat. 3), 
with regard to residence and domicile, applies to all cases 
where by law, or regulation pursuant to law, an appointment to 
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18. 


19. 


20. 


21. 


22. 


23. 


24. 


25. 


a position in the Government service can only be made after 
an examination of the applicant. 567. 

Same—tThe proviso deals only with applicants for examination for 
admission to the classified service, and does not relate to posi- 
tions which are expressly excepted from the necessity of an 
examination as a condition to appointment. Jb. 

Same.—The second and third provisos, which relate to consump- 
tive applicants and to the appointment of more than one mem- 
ber of a family, are not of general application and refer only to 
permanent and temporary employees of the census. Ib. 

Laborers who perform clerical duties.—The Attorney-General 
did not intend by his opinion of February 18, 1909 (ante, p. 184), 
to make any ruling with respect to the civil-service law or rules 
except as to the employees at the navy-yards. 215. [See Navy- 
Yards.' 

Same.—The statement in that opinon that the words ‘‘ persons 
employed merely as laborers’’ in section 1 of Rule II of the 
Civil Service Rules are to be understood as including those 
covered by the words ‘‘any person merely employed asa laborer 
or workman,’’ in section 7 of the civil-service law, is, _ 
of general applicability. Jb. 

Same.—Full effect must be given to the word ‘‘merely’’ as used in 
the section of law and the rule above quoted; and when laborers 
discharge duties of a clerical, supervisory, custodial, or other 
character distinct from mere manual labor, to any extent and 
without any regard to the proportion of their time required in 
the discharge of such duties, the law permits of their classifica- 
tion and the rule classifies them. Jb. 

Clerks to United States Attorneys—Examination and Certifica- 
tion.—Clerks of the several United States attorneys, with the 
exception of the one clerk in each office mentioned in clause 2 
of section IV of Schedule A of the civil-service rules, must be 
chosen through examination and certification, as provided with 
respect to other employees of the classified civil service. 95. 

Promotion of Skilled Laborer to Clerical Position without Examina- 
tion.—A skilled laborer in the Treasury Department can not be 
promoted to the position of clerk, class 1, compensation $1,200, 
without first passing an appropriate examination before the Civil 
Service Commission, unless the commission,‘in the exercise of 
the discretion vested in it by executive order of November 22, 
1907 (24th Rept. Civ. Serv. Com., p. 110), determines that the 
case is one in which, “‘looking to the good of the public service,’’ 
the ‘‘requirements for examination” may be waived and ‘‘other 
tests of fitness and capacity” substituted therefor. 520. 

Same.—In such a case the promotion would differ from the one con- 
templated by Attorney-General Bonaparte in his opinion of 
March 17, 1908 (26 Op. 522) in that in the former case the pro- 
motion was from one so-called subclerical position to another like 
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CIVIL SERVICE—Continued. 
position, the entrance tests being identical, while in the present 
case the promotion would be from a subclerical to a clerical posi- 
tion, and the entrance tests are different. Jb. 

26. Same.—The commission has, however, no discretionary power to 
decline to approve such a promotion after the person has qualified 
in an appropriate examination, upon the ground that the pro- 
motion amounts to a raising of the salary of the position with no 
change of duties. Jb. 

27. Reductions—No Preference to Ex-Soldiers and Ex-Sailors, Etc.— 
Ex-soldiers or ex-sailors, or the widows and orphans of deceased 
soldiers and sailors, are not entitled, under the provisions of 
section 1754, Revised Statutes, section 3 of the act of August 15, 
1876 (19 Stat. 169), and section 7 of the civil-service act of 
January 16, 1883 (22 Stat. 406), to preference over other persons, 
when reductions in salary and rank are to be made, even though 
their qualifications are equal. 490. 

28. Transfer from Field Force of one Executive Department to another 
Executive Department.—The transfer of a clerk’s name from the 
roll of the Department of Agriculture, Forest Service, in Wash- 
ington, D. C., to that of the field force of the same service, is 
effective from the date of the transfer notwithstanding such 
employee may not actually have entered upon the discharge of 
her duties as a member of that force. 100. 

29. Same— Waiver of Three-Year Service Rule.—The Civil Service Com- 
mission has authority under clause (a), section 8, of civil-service 
Rule X, within its discretion and in view of all the circumstances 
of the case above described, to waive the three-year limit of 
service required by section 5 of the act of June 22, 1906 (34 Stat. 
389, 449), of clerks in one executive department before they 
may be transferred toanother. Jb. 

30. Employees of the Forest Service in Washington—Transfer— Three 
Years’ Service.—Classified employees on the rolls of the Forest 
Service, Department of Agriculture, in Washington, are required 
by the terms of section 5 of the act of June 22, 1906 (34 Stat. 389, 
449), to serve three years before their transfer to other depart- 
ments is permissible. 421. 

CLAIMS. To Coat Lanps. See ALASKA. 

CLERKS. See Unrrep States ATToRNEYS. 

COAL LANDS. See ALasKa. 

COMMAND. See Nava.t-Hospitat SuHips. 
COMMERCIAL ALCOHOL. See INTERNAL REVENUE. 


COMMISSIONER OF CORPORATIONS. See DEPARTMENT OF 
COMMERCE AND LaBoR, Il, 2. : 
COMMITTEE ON FORMS OF DEPARTMENTAL CONTRACTS. 
1. May Lawfully Proceed with the Work Intrusted to it.—The special 
committee appointed by President Roosevelt on June 18, 1907, 
composed of a representative officer or employee of each of sev- 
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COMMITTEE ON FORMS OF DEPARTMENTAL CON- 
TRACTS—Continued. ) 
eral of the executive departments, to investigate and examine 
into the forms of contracts used by the various departments, 
bureaus, and offices of the Government, may lawfully proceed 
with the work of investigation instrusted to it. 308. 

2. Same—Compensation.—The prohibition in section 9 of the act of 
March 4, 1909 (35 Stat. 1027), against the payment of public 
money as compensation or for expenses of any commission, 
board, etc., unless the creation thereof shall have been author- 
ized by law, can not prevent the reference by the President or 
the heads of the several executive departments to employees of 
such departments, of questions which relate to matters properly 
within their employment; and in considering such questions 
they may meet and act asa committee. Jb. 


COMPENSATION. 

1. Compensation of Plate Printer for Injury Sustained in the Course 
of his Employment.—A plate printer in the Bureau of Engraving 
and Printing whose right wrist was sprained in the course of his 
employment, and without misconduct or negligence on his part, 
which injury was complicated by a rupture of the synovial sac 
surrounding the ligaments leading from the back part of the 
forearm to the fingers, the injury continuing for more than fifteen 
days, suffered ‘‘an injury’’ within the meaning of the act of 
May 30, 1908 (35 Stat. 556), on account of which, ee 
may be paid. 346. 

2. Same.—The word ‘‘injury’’ in section 4 of that act is employed 
comprehensively, to embrace all the cases of incapacity to con- 
tinue work or employment, unless the injury is due to the 
negligence or misconduct of the employee injured, and includes 
all cases where, as a result of the employee's occupation, and 
without any negligence or misconduct, he becomes unable to 
carry on his work, and the condition continues for more than 
fifteen days. Ib. 

3. Same.—The word ‘‘accident’”’ 1s employed in that section to denote 
the happening of some unusual event producing death or injury, 
which injury results in incapacity for work, lasting more than 
fifteen days. Jb. 

4. Same.—An employee may be injured in the course of his employ- 
ment within the language of that statute, without having suffered 
a definite accident. Jb. 

For DESTRUCTION OF OYSTER BEDS. See NAVIGABLE WATERS, 3, 4. 

For Privi,ece or Constructinc A Dam across NAVIGABLE 
Rivers. See Dams. 

For TRANSPORTATION OF Marts. See Postat SERVICE, 1-3. 

Or REFEREE Boarp. See DEPARTMENT OF AGRICULTURE, 10. 

See also COMMITTEE ON Forms OF DEPARTMENTAL CONTRACT; 
Boarp ON LirE-SAVING APPLIANCES; NraGARA Fauuis Com- 
MITTEE OF LANDSCAPE ARCHITECTS. 
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COMPROMISE. 

1. Compromise of Suit for Penalty Incurred under the Contract-Labor 
Law.—The Secretary of the Treasury has no authority, under 
section 3469, Revised Statutes, to compromise a suit to recover 
a penalty incurred under the alien contract-labor law. 241. 

2. Same.—That section does not confer upon the Secretary of the 
Treasury any duty with respect to the administration of the 
criminal laws of the United States, and does not extend to the 
compromise ofa right to or suit for a penalty imposed as a punish- 
ment for the violation of law. Jb. 

COMPTROLLER OF THE CURRENCY. See Nationat Banks, 5. 
CONCESSIONS. See Panama, 5-7. 


CONGRESS. 

Sanction for Erection of Proposed Bridge Across the Niagara 
River.—The sanction of Congress is required for the construction 
of a proposed bridge across the Niagara River, connecting Niagara 
Falls, N. Y., with Niagara Falls, Ontario, Canada. 120. 

AUTHORITY TO Construct Dams. See Dams, 1, 4, 8-13. 

POWER OVER NAVIGABLE WaTERS. See NAVIGABLE WATERS, 2. 

Quotas OF MEMBERS. See GOVERNMENT PUBLICATIONS. 


CONSOLIDATION 
Or Bureaus. See DEPARTMENT OF COMMERCE AND LABOR. 
Or CLAIMS TO Coat LANDS. See ALASKA. 


CONSTITUTION. Sce TABLE oF CONSTITUTIONAL PROVISIONS CITED, 
p. X. 


CONSTRUCTION CORPS. 
LEAVE Pay. See Navy, 11. 


CONSTRUCTION OF STATUTES. See Statrui1ory CONSTRUCTION. 
CONSTRUCTION OF TREATIES. See Extrapirion, 2. 
CONTRACT-LABOR LAW. See COMPROMISE; AND IMMIGRATION, 


5-11. 
CONTRACT SURGEONS. See Army, 14, 15. 
CONTRACTS. 
INSURANCE OF ASSETS OF NATIONAL BANKS. See NATIONAL 
BANEs, 7, 8. 


PAPER FOR Postat Carps. See Pusiic PRINTER. 
RECLAMATION PROJEcTS. See IRRIGATION. 
RigHt TO MANUFACTURE PATENTED TURBINE MACHINERY. 
See Navy, 14-16. 
COURT-MARTIAL. See Army, 5. 
CUSTOMS LAW. 
1. Drawback—Blended Flour.—Drawback is allowable under section 
30 of the act of July 24, 1897 (30 Stat. 211), on blended flour 
produced by thoroughly mixing and aerating an imported 
flour ground from Manitoba hard spring wheat, containing a 
high percentage of glutin, with a domestic flour of medium 
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CUSTOMS LAW —Continued. 


10. 


ll. 


strength, of a high color and great keeping qualities, thus 
producing a superior flour differing from the imported flour in 
color, texture, and keeping qualities, and having a distinct 
commercial designation. 68. 


. Same.—Blended flour is a ‘‘manufacture” within the meaning of 


section 30 of the tariff act of 1897. Jb. 


. Drawback—Steam Evaporator and Steam Pump used in Con- 


struction of a Dredge.—Section 17 of the act of June 26, 1884 
(23 Stat. 57), allowing drawback on vessels built in the United 
States for foreign account, wholly or partly of foreign materials 
on which import duties have been paid, was not repealed by 
sections 7 of the act of August 27, 1894 (28 Stat. 509, 548), and 12 
of the act of July 24, 1897 (30 Stat. 207), but continue in force. 
228. 


. Same.—A dredge is a vessel within the meaning of section 17 of 


the act of June 26, 1884 (23 Stat. 57). Jb. 


. Same.—Those appliances which are permanently attached to a 


vessel and which would remain on board were the vessel to be 
laid up for a long period are parts of the vessel itself. Jb. 


. Same.—A steam pump and steam evaporator imported and used in 


the construction of a steam dredge are so attached to the vessel 
and are such essential and permanent parts of it that they are 
properly material used in the construction of the vessel within 
the meaning of section 17 of the act of 1884. Jb. 


. Same.—Drawback should not be refused because the materials 


which compose the pump and evaporator were not assembled 
after importation, but were purchased as a whole abroad. The 
act requires only that the vessel be built in the United States 
and not that each separate attachment or appliance be manu- 
factured in this country. Jb. 


. Same—Vessels Leaving on their Own Bottoms.—The drawback 


provision of section 17 applies not only to vessels exported on 
the decks of other vessels but applies also to vessels leaving the 
United States on their own bottoms. Jb. 


. Same.—The amount of drawback is regulated by the act of July 


24, 1907, sec. 30 (30 Stat. 211), and is 99 per cent of the duties 
paid. Jb. 

Refund on Lead Lost in Smelting.—Duty paid under paragraph 
181 of the tariff act of 1897 (30 Stat. 166) upon lead contained in 
certain imported copper ores, which lead entirely disappeared 
in the smelting of the ore, can not be refunded. 354. 

Withdrawal of Whisky from Bond, Transportation to Foreign Ports, 
and Reimportation.—A withdrawal of whiskies from bonded 
warehouses under sections 3329 and 3330, Revised Statutes, and 
transportation thereof to foreign ports with the intention of 
holding the same for a time and then having them returned as 
reimportations of manufactures of the United States, the purpose 
being to postpone payment of the taxes on the whiskies shipped, 
is not an exportation within the meaning of these sections. 113. 








Index— Digest. 643 


CUSTOMS LAW—Continued. 
12. Same.—Such withdrawal, not being a bona fide exportation, is un- 


13. 


14. 


15. 


16. 


1%. 


DAMS. 


lawful, and a forfeiture of the whiskies involved can be enforced 


if found within the jurisdiction of the United States. The 
parties withdrawing the same are also liable to punishment. Jb. 


Same.—To constitute a bona fide exportation it is necessary that 


the owner of the whisky should intend that it should not only 
be landed in a foreign port, but that it should enter into the 
commerce of some foreign country. Jb. 


Opium Transferred from one Vessel to Another in a Port of the 


United States.—Smoking opium may be brought into a port of 
the United States from a foreign country on one vessel and law- 
fully transferred to another vessel for immediate transportation 
to a foreign destination. 440. 


Same.—Opium could not, under the laws existing at the time of 


the passage of the act of February 9, 1909 (35 Stat. 614), be 
brought into a port of this country from a foreign country and 
exported from the same port on another vessel without being 
subject toduty. Jb. 


Same.—Since the act of February 9, 1909, which prohibits abso- 


lutely the importation of opium in any form, smoking opium is 
not subject to duty, and can not under any circumstances be 
entered and bonded for warehousing; and the law which made 
the bringing of opium into a port an importation for such pur- 
poses, is, as to smoking opium, repealed. Jb. 


Same.—The entering of merchandise for immediate exportation 


and without any intent that it shall enter into the commerce of 
a country, is not an importation. Jb. 


1. Construction of Dam Across a Navigable River—Compensation for 


Privilege.—The Chief of Engineers and the Secretary of War are 
not authorized by the act of June 21, 1906 (34 Stat. 386), to 
require, as a condition to a license for the construction of a dam 
across a navigable river, the payment of a sum or sums by way 
of compensation for the privilege granted, although they may 
require such payments or assumption of expenses as are neces- 
sary or proper to insure the navigability of the stream. Within 
the scope of the powers granted by Congress in this regard the 
discretion of the Chief of Engineers and the Secretary of War is 
not limited. 462. 


2. Construction of Long Sault Rapids Dam, Rainy River.—The Presi- 


dent and the Senate, by the exercise of the treaty-making power, 
and without the consent of the State of Minnesota, can grant the 
Canadian government the easement it desires to construct on 
American territory a portion of a dam at the foot of Long Sault 
Rapids in Rainy River, which river is an international boundary 
line between Minnesota and a portion of the Province of Ontario, 
the purpose being to make the Rainy River navigable from the 
proposed dam to the falls of Fort Frances. 327. 
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DAMS—Continued. 
3. Same.— This may be done without the consent of the State of 


4. 


10. 


11. 


12. 


13. 





Minnesota and notwithstanding the land adjoining the river at 
that place may be owned by a private individual. Jb. 

Same.—Congress can, by legislative enactment, authorize the 
Canadian government to occupy the land in question, and may 
also authorize the condemnation of property for that purpose, if 
necessary. Ib. 


. Same—Not a taking of Private Property.—If no injury should arise 


from the construction of the dam other than the mere occupancy 
of such portion of the bed and bank of the stream as might be 

“necessary for its construction, this would not constitute a taking 
of private property for public use in the constitutional sense, and 
no liability for compensation would arise therefrom. Jb. 


. Same—Overflowed Lands—Compensation.—If{ in consequence of 


the construction of the dam, adjoining lands should be over- 
flowed and their value be destroyed, such action would be a 
taking of property in the constitutional sense, and it would be 
necessary to make proper compensation therefor. Jb. ° 


. Same.—lIf the entire title to such strip of land should be taken and 


not a mere easement therein, proper compensation would have 
to be paid. Jb. 


. Same—Occupation of American Side by Canadian Government.— 


Congress has not conferred upon any person the power to author- 
ize the Canadian government to occupy the American side of 
the river for the purpose mentioned. Ib. 


. Same—Congress did not Attempt to Deprive a State of all Jurisdic- 


tion.—Sections 9 and 10 of the act of March 3, 1899 (30 Stat. 
1151), merely provides that, under circumstances described, the 
Secretary of War may withdraw all objections upon the part of 
the United States to the erection of structures mentioned therein 
over navigable streams, but Congress did not by that act 
assume to deprive a State in which such stream may be situated, 
of all jurisdiction thereover. Jb. 

Same.—Congress has authorized no one to give assent for the 
United States to the construction of the dam in question, although 
the legislature of Minnesota should, so far as it has power to do, 
authorize its construction. Ib. 

Same.—The State of Minnesota can not enter into a compact or 
agreement with Great Britain or the Canadian government, 
whereby the dam may be constructed, without the consent of 
Congress. Ib. 

Same.—The dam may be constructed under an agreement between 
Great Britain and the State of Minnesota, to which Congress shall 
have given its consent. Ib. 

Same.—The Canadian government might undertake the construc- 
tion of the portion of the dam on the American side of the river 
through a corporation organized under the laws of Minnesota, 
said construction having been first properly authorized by Con- 
gress. Ib. 
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DEBATES IN CONGRESS. See Statutory CoOnstTRvUCTION, 5. 


DELIVERY. 
Or INsiacniA. See PRESENTS FROM FOREIGN GOVERNMENTS. 


DEPARTMENT OF AGRICULTURE. 

1. Transfer from Field Force of one Executive Department to another 
Executive Department— Civil Service.—The transfer of a clerk’s 
name from the roll of the Department of Agriculture, Forest 
Service, in Washington, D. C., to that of the field force of the 
same Service is effective from the date of the transfer notwith- 
standing such employee may not actually have entered upon 
the discharge of her duties as a member of that force. 100. 

2. Same.— Waiver of the Three-Year Rule.—The Civil Service Com- 
mission has authority under clause (a), section 8, of civil- 
service Rule X, within its discretion and in view of all the cir- 
cumstances of the case above described, to waive the three-year 
limit of time required by section 5 of the act of June 22. 1906 
(34 Stat. 389, 449), for service of clerksinone Executive Depart- 
ment before transfer to another. Jb. 

3. Employees of the Forest Service in Washington—Transfer— 
Three Years’ Service.—Classified employees on the rolls of the 
Forest Service, Department of Agriculture, in Washington, are 
required by the terms of section 5 of the act of June 22, 1906 
(34 Stat. 389, 449), to serve three years before their transfer to 
other Departments is permissible. 421. 

4. Forest Service—Furnishing of Information Respecting the Work 
of that Bureau.—The Forester may lawfully distribute, in type- 
written form, brief statements of facts collected by the Forest 
Service upon the general subject of forestry, the general work 
of the Forest Service, and the specific subjects for which investi- 
gations, tests, and other studies by the Forest Service are author- 
ized by the agricultural appropriation act of May 23, 1908 (35 
Stat. 259), not only to the chiefs of the Forest Service division 
stationed in Washington, D. C., and by mail under frank to 
inspectors and supervisors in the field, but also to State foresters 
and agricultural and forestry institutions, to individuals 
interested in such matters, to newspapers and magazines, etc., 
especially interested in forestry, and to writers for the news- 
paper and periodical press, who request or are interested in the 
information. 1. 

$. Same.—Such information requested by a newspaper or magazine 
writer, or publisher, may also lawfully be sent in the form ofa 
letter. ID. | 

6. Appointment of Consulting Experts—Food and Drugs Act.—The 
appointments made by the Secretary of Agriculture of consult- 
ing scientific experts to aid in the enforcement of the provisions 
of the food and drugs act, payable from the appropriation ‘‘ Lab- 
oratory, Department of Agriculture, General expenses: Bureau 
of Chemistry,’’ were expressly authorized by the acts of March 
4, 1907 (34 Stat. 1271), May 23, 1908 (35 Stat. 260-261), and 
March 4, 1909 (35 Stat. 1049). 301. 
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DEPARTMENT OF AGRICULTURE—Continued. 

7. Same.—The appointment of the so-called ‘‘referee board’? was 
also justifiable under the act of March 4, 1907, provided the sole 
function of the board was to investigate, report to, and advise 
the Secretary of Agriculture with respect to the enforcement of 
that act. Ib. | 

8. Same.—Section 9 of the act of March 4, 1909 (35 Stat. 945, 1027), 
does not repeal the provisions of the appropriation act of that 
date, authorizing the Secretary of Agriculture to employ ‘‘such 
assistants, clerks, and other persons as he may consider neces- 
sary” to enable him to carry into effect the provisions of the 
food and drugs act, nor interfere with his submitting to a number 
of persons appointed pursuant to that act, for their consideration 
jointly as a committee or board and report to him for his infor- 
mation, any question upon which he is by law required to take 
action arising under that act. Jb. 

9. Same.—The commissions or boards referred to in section 9 of the 
act of March 4, 1909, are commissions or boards constituted 
without authority of law. Jb. | 

10. Referee Board—Compensation.—No greater compensation can be 
paid to members of the referee board, Department of Agriculture, 
than a prorata of the maximum compensation of such employees, 
respectively, viz, $3,500 per annum, for the time which they 
actually serve under such employment. 358. 

DEPARTMENT OF COMMERCE AND LABOR. 

1. Commissioner of Corporations—Right of Senate Committee to ask 
for Information.—The Commissioner of Corporations is not per- 
mitted by section 6 of the act of February 14, 1903 (32 Stat. 828), 
creating a Department of Commerce and Labor, to disclose the 
data and information collected by him or his predecessors under 
that section, unless by the special direction of the President, 
and this notwithstanding the request is made by a subcommittee 
of the Senate. 150. 

2. Same—Duty of the Commissioner.—He should, however, imme- 
diately present such a request to the President, submit to him, 
if practicable, all the documents containing relevant informa- 
tion upon the subject referred to, and obtain his instructions as 
to what part, if any, of such data is suitable for publication by 
direction of the committee preferring the request. Jb. 

3. Consolidation of Bureaus.—The Secretary of Commerce and Labor 
is not authorized by law to consolidate the Bureau of Manufac- 
tures and the Bureau of Statistics into one bureau called the 
Bureau of Foreign and Domestic Commerce. 542. 

DEPORTATION 
) Or a Leper From District or CotumBIA. See DISTRICT OF 
COLUMBIA. | 
Or ALIEN PROSTITUTE WHO IS MARRIED TO AN AMERICAN CITIZEN. 
See IMMIGRATION, 1-3. | 
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DEPUTY DISBURSING CLERKS. 
Bonps or. See SuRETY COMPANIES, 6-7. 


DERIVATIVES. See Foop anp Drues Act, 1-2. 
DESTRUCTION OF OYSTER BEDS. See NavIGABLE WATERS, 3. 
DETENTION OF CRIMINALS. See Extrapirion. 


DISTRICT OF COLUMBIA. 

1. Deportation of a Leper.—There is no law of the United States which 
justifies the deportation from the District of Columbia, in order 
that the District may be relieved of his support, of a resident of 
North Carolina who, while temporarily in the city of Washing- 
ton, D. C., was discovered to be afflicted with leprosy, which 
disease he probably contracted in the Philippine Islands while 
serving as an enlisted man in the Army of the United States; 
neither is there any law which authorizes the Secretary of the 
Treasury to make rules or regulations under which such a person 
might be legally removed for the purpose named. 85. 

2. Same.—The right of the Secretary of the Treasury to make regu- 
lations for such a deportation depends upon whether he con- 
siders the action necessary for the specific purpose of preventing 
the introduction of leprosy into a State or Territory or the Dis- 
trict of Columbia from another State or Territory or the District 
of Columbia, but such rules, when made, must be general in 
their nature and can not apply to the case of a single individual. 
Ib. 

3. Same.—If the circumstances are such that the deportation of the 
leper to a designated locality would tend to prevent the intro- 
duction of the disease into States or Territories, to which it 
might otherwise spread, and would therefore be an appropriate 
method of attaining the ends enumerated in section 3 of the act 
of February 15, 1893 (27 Stat. 450), then the question is within 
the administrative discretion of the Secretary of the Treasury. Jb. 

APPOINTMENT OF NAVAL CADET FROM THE District. See NAVAL 
ACADEMY. 


DOLPHIN. 
ERECTED OFF COAST OF SANTA BARBARA, CAL. See NAVIGABLE 
WATERS, l. 


DOMICILE. See Crvit Service, 1-6, 8, 15-17. 
DRAWBACK. See Customs Law, 1, 3, 7-9. 
ELIGIBILITY. See Crvit SErRvicE, 14, 15. 
EVIDENCE. See ImmMiGRATION, 4. 


EXAMINATIONS. 
Or NAVAL OFFICERS FOR PROMOTION, PERSONAL APPEARANCE. 
See Navy, 1, 2. 
EXPENSES. See NATIONAL BOARD FOR THE PROMOTION OF RIFLE 
PRACTICE. 
EXPORTATION. See Customs Law, 11-13. 
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EXTRADITION. 

1. Detention of Criminals for Extradition—Treaty with Mexico.—The 
forty days during which a prisoner may be detained under the 
terms of Article X of the treaty of February 22, 1899 (31 Stat. 
1825), with Mexico, ‘‘to await the production of the documents 
upon which the claim for extradition is founded,’’ must be con- 
sidered as meaning forty days prior to the production of the docu- 
ments to the State Department in the United States, or to the 
corresponding branch of the Mexican Government; and if such 
documents are thus produced within the forty days, the su- 
pected criminal has no absolute right or release under the treaty, 
but may be detained for a reasonable additional period to afford 
time for an investigation into his probable guilt or innocence. 4. 

2. Same.—If one construction of a treaty assures a reasonable oppor- 
tunity for each government to furnish the other the proofs neces- 
sary to justify the continued detention of suspected criminals, 
while another construction facilitates the escape of fugitives 
from justice and tends to impede the punishment of crime, the 
former is to be preferred in the absence of compelling words to 
the contrary. Ib. 

8. United States Commissioner—United States Marshal.—The 
United States marshal at New York was justified in refusing to 
receive and hold an extradition prisoner under a warrant issued 
by a United States commissioner at Warren, Pa., who had exam- 
ined the prisoner and found that the evidence was sufficient to 
sustain the charge against him. 128. 

4. Same.—The Commissioner’s jurisdiction over the case ended after 
he certified the result of his finding to the Secretary of State and 
committed the prisoner to the proper jail. He was clearly with- 
out authority to order the prisoner transported out of the judicial 
district in which he was arrested. Jb. 


FACSIMILES. See PostaceE Stamps, 2. 

FARMERS’ BULLETINS. See GOVERNMENT PUBLICATIONS, 2, 3. 
FILIPINOS. See PHILIPPINE ISLANDS. 

FINES. See Postau SERVICE, 1, 2. 


FOOD AND DRUGS ACT. 

1. The word ‘‘derivative’’ in subsection 2 of section 8 of the food and 
drugs act of June 30, 1906 (34 Stat. 770) should be understood 
in its chemical sense. 143. 

2. Acetphenetidine is to be considered a ‘‘derivative’’ of acetanilide, 
within the meaning of subsection 2 of section 8 of the food and 
drugs act, if it is so related to the latter substance that it would 
be rightly regarded by recognized authorities in chemistry as 
obtained from the latter ‘‘by actual or theoretical substitution,’’ 
and it is not indispensable that it should be actually produced 
therefrom as a matter of fact. Ib. | 

3. The food and drugs act must be so interpreted in regard to the 
labeling of drugs as to give effect, if possible, to the purposes of 
that statute. Jb. 
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FOOD AND DRUGS ACT—Continued. 

4. Regulations Regarding Labeling of Derivatives.—It is within the 
power of the Secretaries of the Treasury, Agriculture, and Com- 
merce and Labor, under section 3 of the food and drugs act of 
June 30, 1906 (34 Stat. 768), to promulgate a rule or regulation 
which requires that the name of the parent substance shall 
follow that of the derivative on labels placed on packages con- 
taining drugs which come within the provisions of section 8 of 
that act; but in the absence of such a rule, no offense would be 
committed under the act by the omission, nor could the article 
for that reason alone be dealt with as misbranded. Jb. 

REFEREE Boarp. See DEPARTMENT OF AGRICULTURE, 6. 


FOREST SERVICE. See DEPARTMENT OF AGRICULTURE, 1, 3-5. 


FURNISHING OF INFORMATION. See DEPARTMENT oF AGRI- 
CULTURE, 4, 5; DEPARTMENT OF COMMERCE AND LABOR, 1, 2. 


GEOLOGICAL SURVEY. 
CLASSIFICATION ASSISTANT. See Civit SERVICE, 14. 


GERMAN EMPEROR. Sce PRESENTS FROM FOREIGN GOVERNMENTS. 


GOVERNMENT PUBLICATIONS. 

1. Quotas of Members of the Sixtieth Congress.—The general purpose 
of House Joint Res. No. 263, approved March 2, 1909 (35 Stat. 
1168), in regard to the allotment of publications of the Sixtieth 
Congress to Members of that Congress not Members of the Sixty- 
first Congress, is to prevent the curtailment, by reason of the con- 
vening of the special session of Congress in March, 1909, of the 
privileges which the retiring Members of the Sixtieth Congress 
would have had in the receipt and distribution of public docu- 
ments under the provisions of section 72 of the act of January 
12, 1895 (28 Stat. 601, 612). 288. 

2. Same.—Farmers’ Bulletins.—The words ‘‘ordered to be pub- 
lished by the Sixtieth Congress,’’ in that resolution, include 
Farmers’ Bulletins and other publications for which that Con- 
gress made appropriations. Ib. 

8. Same.—The proviso in the appropriation act of June 30, 1906 (34 
Stat. 669), with regard to Farmers’ Bulletins not called for in 
the quotas of Senators and Representatives, is no longer in 
force. Jb. 

4. Same.—The presumption against general and permanent enact- 
ments in appropriation acts is against permanence. Ib. 


GRADE. See Navy DEPARTMENT, 7, 8. 
GUAM. See Panama, 3. 

HAWAII. See IMMIGRATION, 7-11. 
HOMESTEAD LAWS. See page 12. 
HOURS OF LABOR. See INDIANS, 6. 
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IMMIGRATION. 

1. Citizenship—Deportation of Alien Prostitute Married toan American 
Citizen.—An alien prostitute who entered the United States and 
was found an inmate of a house of ill fame and practicing prosti- 
tution within three years after landing, having been since law- 
fully married to a native-born citizen of the United States, is to 
be deemed a citizen, and can not be deported under the immi- 
gration laws for her conduct previous to her marriage. 507. 

2. Same.—The words ‘‘who might herself be lawfully naturalized,’’ 
in the act of February 10, 1855 (10 Stat. 604), and section 1994, 
Revised Statutes, refer to the class or race who might be lawfully 
naturalized, and compliance with the other conditions of the 
naturalization laws is not required. Jb. 

3. Same.—The immigration laws have not added to the classes of 
persons incapable in their own right of naturalization. Jb. | 

4. Marriage of Alien Prostitute to Citizen of the United States— 
Evidence.—The Secretary of Commerce and Labor has authority 
to consider the evidence connected with the marriage of an 
alien prostitute to a citizen of the United States, and, subject . 
to the principle that the validity of the marriage is to be deter- 
mined by the law of the place where the contract is made, may 
deport the woman if the facts justify the conclusion that the 
ceremony was entered into merely for the purpose of evading 
the immigration law, and with no intention on the part of the 
parties-to live together as husband and wife. 578. 

5. Contract Labor—Superintendent of a Lumbering Company.—An 
alien induced to come to the United States by promise of em- 
ployment as superintendent of a lumbering company, condi- 
tioned that he must be a competent woodsman, logger, and mill 
man, and must be a first-class mechanic, does not come within 
the provisions of the immigration act of February 20, 1907 (34 
Stat. 898), provided the agreement does not, require him to 
perform manual labor. 383. 

6. Same.—The provisions of the statute are limited to manual labor, 
skilled or unskilled. J0. 

7. Immigration to Hawaii.—The President is authorized to sign a 
blank form of letter addressed to officers of the United States 
abroad commending to their favorable consideration Mr. A. J. 
Campbell, an agent of the Hawaiian government, who is being 
sent to the Azores and Madeira to make arrangements for the 
transportation of immigrants from those islands to Hawaii, their 
passage being prepaid by the Hawaiian government, and their 
immigration being induced solely by a representation of the 
resources of Hawaiian Islands and the industrial conditions 
existing there, without any offer or promise of employment 
being made to any of them, such persons to have perfect freedom 
of action in choosing their places of residence and vocations. 
479, 
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IMMIGRATION—Continued. 

8. Same—Statutes Against Contract Labor Construed Strictly.— 
Courts are inclined to construe statutes against contract alien 
-laborers strictly, and seek to enforce the spirit rather than the 
letter of such acts. Jb. 

9. Same—Hawaii is not a Municipality.—A Territorial government, 
such as Hawaii, is not a municipality or a quasi municipality. 
Ib. 

10. Same.—The act of March 22, 1909, of the Territorial legislature of 
Hawaii, providing a special tax of 2 per cent on incomes in 
excess of $4,000, three-fourths of the proceeds thereof to be used 
by the Territorial Board of Immigration for immigration pur- 
poses, is valid. J6. 

11. Same.—The course being pursued by the Hawaiian government 
is strictly within the alien contract labor law and the immigra- 
tion laws of the United States. Jb. 


INCAPACITY. Sce Army, 3-10; Navy, 8, 9. 
INDEMNITY SCHOOL LANDS. See RESERVATIONS. 


INDIANS. 

1. Indian Allotment Lands—Alienation—Approval by Secretary of the 
Interior.—Conveyances made by full-blood Indian heirs, of 
lands in Oklahoma inherited by them prior to the act of May 27, 
1908 (35 Stat. 312), are not valid unless approved by the Sec- 
retary of the Interior, even though they shall be approved by a 
probate court of Oklahoma. 530. 

2. Same—Statute is not Retroactive.—The provisions of section 9 of 
the act of May 27, 1908, can not be held to operate retroactively 
and to remove absolutely all restrictions upon the alienation of 
the lands of an allottee who died prior to the passage of that 
act. Ib. 

8. Same.—The sixty days specified in section 1 of the act of May 27, 
1908 (35 Stat. 312), refer entirely to the status of lands as speci- 
fied and fixed by that section, and the other sections take effect 
as of the date of the approval of the act, unless some other date 
is specified. Jb. 

4. Same.—The question as to what facts should be shown to justify 
the Secretary of the Interior in approving deeds involving the 
interests of full-blood Indians is a matter within his own judg- 
ment and discretion. He should be satisfied that the price is 
not unfair, and that under all the facts and circumstances the 
sale is one which a prudent guardian should approve. Jb. 

5. Indian Quapaw Allotments—Lease for Business Purposes— 
License.— Lessees of Indian Quapaw allotment lands leased for 
business purposes under the authority of the act of June 7, 1897 
(30 Stat. 72), are authorized to engage in business thereon with- 
out taking out the license usually required of persons who desire 
to trade with Indians in the Indian country. 588. 
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6. Hours of Labor—Timber Cutting on Menominee Indian Reserva- 
tion.— Persons employed by the Indian service on the Menomi- 
nee Indian Reservation, Wis., under the act of March 28, 1908 
(35 Stat. 51), for the cutting of timber thereon and its conversion 
into logs and other lumber, are not employees of the United 
States Government and are not subject to the restrictions 
imposed by the act of August 1, 1892 (27 Stat. 340), as regards 
hours of labor. 139. 


INFORMATION. See DEPARTMENT OF AGRICULTURE, 4, 5; DEPART- 
MENT OF COMMERCE AND LABoR, l, 2. 


INFRINGEMENT. See CAMERON SEPTIC TANK COMPANY PATENT. 


INJURIES. 
RECEIVED IN COURSE OF EMPLOYMENT. See COMPENSATION. 


INSIGNIA. See PRESENTS FROM FOREIGN GOVERNMENT. 
INSURANCE. See NATIONAL Banks, 7-10. 


INTERNAL REVENUE. 

1. Alcohol—Pure, Neutral, or Cologne Spirits— Commercial Alcohol.— 
The term ‘‘alcohol,’’ as used in section 3297, Revised Statutes, 
and in section 1 of the act of June 7, 1906 (34 Stat. 217), embraces 
the various grades of alcohol as reclassified in Internal Revenue 
Circular No. 723, and referred to therein as pure, neutral, or 
cologne spirits, and as commercial alcohol. 226. 

2. Same.—Opinions of January 11, 1908, and March 25, 1908 (26 Op. 
476, 542), dealt with the meaning of the terms under the food and 
drugs act, to secure regulations for branding spirits in conformity 
with the intent of that act, and have no application to the sections 
above referred to. Ib. 

EFFECT OF RESTRAINING ORDER PROHIBITING COLLECTORS OF 
INTERNAL REVENUE FROM MARKING CASKS OF SPIRITS AS 
PROVIDED BY TREASURY CIRCULAR. See PurReE Foon, 1-4. 

MARKING OR BRANDING OF DISTILLED Spirits. See PurE Foon, 
1, 5-9. 

WITHDRAWAL OF WHISKEY FROM BOND, TRANSPORTATION TO 
FOREIGN PorTS, AND REIMPORTATION. See Customs Law, 
11-13. 


INTERNATIONAL LAW. See Panama, 6. 


IRRIGATION. 

1. Regulations and Contracts in Regard to Construction of Irrigation 
Works.—The regulations promulgated by the Secretary of the 
Interior February 21, 1908, as amended May 28, 1908, which 
authorized the engineers of the Reclamation Service, acting for 
and on behalf of the United States, to enter into contracts with 
water users or water users’ associations or with representative 
committees of the settlers to advance certain moneys and per- 
form work in the construction of irrigation works, certificates 
to be issued therefor redeemable at face value in part or full pay- 
ment of the charges against the lands of the holders of the cer- 
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10. 


tificates—were unauthorized by the act of June 17, 1902 (32 Stat. 
388), and the Secretary of the Interior had no authority to enter 
into such contracts. 360. 


. Same—Certificates for Work Done.—Certificates so issued can not 


be used by the original payee or transferee as a discharge pro 
tanto of his indebtedness upon the land. Jb. 


. Same.—The certificates are, however, evidence of work performed, 


and the work may be paid for, as upon a quantum meruit, if the 
money is available in the reclamation fund. Jb. 


. Same.—lIf the money necessary for this purpose does not come into 


the reclamation fund in the manner prescribed by the act of 1902, 
the parties have no remedy except in an application to Congress 
for an appropriation, or for an amendment of the act providing 
that the certificates may be credited upon charges on the 
land. Jb. 


. Same.—The contract with the Orchard Construction Company, 


owners of the stock of the Grand Mesas Company, which had 
certain rights of irrigation in the Grand Valley, whereby the 
Government abandoned a certain part of its project and per- 
mitted the company to construct a private irrigation ditch 
through an area south of the Grand River, the company trans- 
ferring one-half of its stock to the United States to secure it 
against any claim on the part of the company or its associates 
for an excessive use of the waters of Grand River, the stock to 
be returned if the United States did not proceed with its Grand 
Valley project, may be regarded as void, and the stock should 
be returned. Ib. 


. Same.—Joint control and operation is not recognized in any manner 


by the statute, and the return of the stock can not be condi- 
tioned upon an abandonment by the Government of any part 
of the proposed project. Jb. 


. Same.—The present practice of the Department in fixing a definite 


charge per acre in each project to cover this cost of construction, 
and to assess annually a specific amount per acre for operation 
and maintenance, collecting the same from the landowners, is 
correct. Ib. 


. Same—Fund—Charges for Maintenance.—The act of 1902 may be 


fairly construed to include in the fund charges for maintenance 
as well as charges for cost of construction. Jb. 


. Same.—With regard to reclamation projects on certain Indian 


reservations, the Secretary of the Interior has the right to exact 
payment of maintenance or operation charges from settlers, 
entrymen, and landowners within such districts prior to the 
time when payments have been made for the major portion of 
the lands irrigated. Jb. 

Same.—A distinction is made in the act of May 30, 1908 (35 Stat. 
508), between the costs of construction and the costs o{ main- 
tenance, but both are recognized as payable from a charge upon 
the land. Jb. 
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11. Reclamation Contracts—North Platte Project, Nebraska.—There 
is no statute authorizing the Secretary of the Interior to enter 
into contracts contemplated in the North Platte reclamation 
project in Nebraska, to wit, a cooperative plan whereby the 
United States enters into an agreement with the Water Users’ 
Association by which the association undertakes to perform 
certain work within certain maximum prices, the work to 
become the property of the United States upon acceptance, 
payment therefor to be made by the association in certificates 
of work performed, which certificates are to be accepted by 
the United States in reduction of charges against particular 
tracts, as an equitable apportionment thereof. 591. 

1B. Same.—There is no material difference between the above. 
described project and the Grand Valley Water Users’ Associa- 
tion contract, in regard to which an opinion was. rendered May 
26, 1909 (ante, p. 360). Jb. 

13. Same—Authority of Secretary of the Interior.—The act of June 17, 
1902 (32 Stat. 388), gives the Secretary of the Interior authority 
to let contracts for the construction of reclamation works only 
when ‘‘the necessary funds * * * areavailable in the recla- 
mation fund,’’ and if these funds are not available and sufficient, 
no such authority exists. Jb. 

14. Same—The objection raised in the opinion of May 26, 1909, to 
the Grand Valley contract was not that the money subscribed 
by the Water Users’ Association was not in the reclamation 
fund, but that the fund contemplated by the statute was to 
be created from the proceeds of the sale of Government lands, 
and there was no provision for augmenting it by private enter- 
prise; and that the power of the Secretary of the Interior to 
let contracts for reclamation projects was specifically restricted 
to the amount of money available in the reclamation fund as 
constituted by law. Jb. | 


IRRIGATION BONDS. See Porto Rico. 
JURISDICTION. See ExtrapitTi0n, 3, 4. 


KANSAS. 
STATE GUARANTY Law. See NatTronau Banks, 2. 


LABORERS. See Civit SERVICE, 24, 25; Navy-Yarps, 9-14. 


LEAVES OF ABSENCE. 

1. Employees in the general depot of the Quartermaster’s Department 
at Philadelphia, Pa., are entitled to leave of absence as provided 
by the act of February 1, 1901 (31 Stat. 746). 613. 

2. Same.—The word ‘‘arsenal,’’ as used in the act of 1901, is broad 
enough to include a depot where clothing for troops is made and 
stored, and where military clothing, tents, and other articles of 
camp and garrison equipment not manufactured by the Gov- 
ernment, and also other military supplies; are stored and dis- 
tributed, although arms and ammunition are not made or stored 
there. Jb. 
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3. Same.—Per Diem Employees—Piece Workers.—The act of Feb- 
ruary 1, 1901, does not embrace employees working at a fixed 
rate of pay per day or hour, or to piece workers. Ib. 

4. Same.—The words ‘‘Leave of absence,’’ as used in the act of 1901 
and similar acts, imply a surrender by the Government of time 
or service which is part of a larger total of time or service con- 
tracted for. Jb. 

5. Same.—The word ‘‘ forfeited,’’ as applied to forfeiture of pay dur- 
ing leave of absence, also suggests that the employees referred 
to work under an arrangement which entitles the Government 
to their time and services. Ib. 

LEAVE PAY. See Navy, 11, 12. 
LEPER. See District oF COLUMBIA. 
LICENSE. See InNprans, 5; PANAMA, 20-22. 
LIFE-SAVING APPLIANCES. See Boarp on LIFE-SAVING APPLI- 
ANCES. 
LONG SAULT RAPIDS DAM. See Dams, 2-12. 
MAILS. 
TRANSPORTATION OF. See Postat SERVICE, 3. 
MARINE BANDS. See Navy, 13. 
MARINE CORPS. 
Appropriations for Marine Corps—Service on Battle Ships, 
_ete.—The provision in the naval appropriation act of March 3, 
1909 (35 Stat. 753, 773), that no part of the appropriations therein 
made for the Marine Corps shall be expended unless officers and 
enlisted men of that corps shall serve, as theretofore, on board 
all battle ships and armored cruisers, etc., in detachments of not 
less than 8 percent of the strength of the enlisted men of the 
Navy on such vessels—is constitutiona!. 259. 


MARKING OR BRANDING, 
PacKAGES OF DIsTILLED Spirits. See Pure Foop Law, 1, 6. 


MARRIAGE. See IMMIGRATION, 4. 

MATES. See Navy, 3-6. | 

MECHANICS. See Navy-Yarps, 12, 13. 

MEMBERS OF THE SAME FAMILY. See (r1vit Service, 10, 11. 


MENOMINEE INDIAN RESERVATION. SeeInpians, 6. 
MEXICO. See Extranition, 1. 


MILEAGE PAYMENTS. See Postat SERVICE, 3. 
MILITARY PREFERENCES. See Navy-Yarps, 1-3. 
MILITARY STATUS. See Army, 17. 


NATIONAL BANKS. 

1. National Banks in Oklahoma—State Guaranty Fund.—It is illegal 
for the officers of any national bank in Oklahoma to enter into 
an agreement to contribute to the guaranty fund provided for 
by the Oklahoma State banking act, and persistent action on 
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NATIONAL BANKS—Continued. 


10. 


the part of any such bank in accepting or conforming to the 
provisions of section 4 of that act would be just cause for the 
forfeiture of its charter. 37. 


. Kansas State Bank Guaranty Law.—National banks in the State 


of Kansas can not avail themselves of the provisions of section 13 
of the bank depositors’ guaranty law of March 6, 1909, of that 
State, and participate in the assessments and benefits of that act 
upon the same terms and conditions as apply to the state banks. 
Congress alone can confer such power upon national banks. 272. 


. National Currency Associations—Right to Withdraw From.—A 


member of a national currency association, duly organized under 
the act of May 30, 1908 (35 Stat. 546), entitled ‘‘An act to amend 
the national banking laws,’’ can not, at its own pleasure, with- 
draw from such association. 53. 


. Same.—The several banks constituting a national currency asso- 


ciation may each delegate to the governing body of the associa- 
tion the right to give consent to the withdrawal of any particular 
bank belonging to the association, but such delegation of author- 
ity will always be revocable and can not be permanently con- 
ferred by the by-laws of the association. Jb. 


. National Banks having Branches—Aggregate Loans.—There is no © 


restriction of law prohibiting the Comptroller of the Currency 
from permitting a national bank having a lawfully established 
branch to make loans at either place, based on the total amount 
of the capitalization and surplus of the corporation. 601. 


. Same.—The only restriction in law in this respect is that the aggre- 


gate loans made by the mother bank and all its branches shall 
not at any one time exceed the limitations expressed in section 
5200, Revised Statutes, as amended by the act of June 22, 1906 
(34 Stat. 451.) Jb. 


. Insurance of Assets of National Banks.—The Attorney-General 


approves of a form of policy of insurance guaranteeing the assets 
of a national bank against loss, provided certain modifications 
which he suggests are made. 324. 


. Same.—lIt is entirely within the powers of a national bank to enter 


into such a contract, but the contract must not subject the bank 
to periodical examination by representatives of the insurance 
company. Jb. | 


. Same.—Examination of the Books of a National -Bank.—Section 


5241, Revised Statutes, does not prohibit a national bank from 
permitting an examination of its books by an insuring company, 
but it can not legally obligate itself to permit such examina- 
tion. Jb. 

Same.—The contract might properly provide that in case the exam- 
iner of the company should not be allowed access to the books 
of the bank for the purpose of making an examination, the com- 
pany shall have the option, upon reasonable notice, to terminate 
its contract. Jb. 
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NATIONAL BOARD FOR THE PROMOTION OF RIFLE 
PRACTICE. 

1. Expenses.—The appropriation, under the act of March 2, 1903 (32 
Stat. 941), and prior acts, of a sum to be expended in the discre- 
tion of the Secretary of War for the purpose of furnishing a 
national trophy, medals, and other prizes to be contested for 
under such regulations as.may be prescribed by that official, 
authorizes him to create a board or committee to supervise the 
contests and insure the awarding of the prizes and trophies in 
accordance with the intent of Congress. 459. 

2. Same.—Such a board would be ‘‘ authorized by law’’ within the 
meaning of section 9 of the act of March 4, 1909 (35 Stat. 1027), 
which section prohibits the use of public moneys or appropria- 
tions for the payment of compensation or expenses of any com- 
mission, council, board, or other similar body, unless the creation 
thereof shall have been authorized by law. Jb. 

3. Same.—The appointment by a departmental order of the War 
Department, pursuant to the provisions of the act of March 2, 
1903 (32 Stat. 941), of the National Board for the Promotion of 
Rifle Practice, was a proper exercise of the power conferred 
upon the Secretary of War by that act, and the appropriation 
made in the act of March 3, 1909 (35 Stat. 750), which contains 
similar provisions, may properly be used to defray the expenses 


of the board. Jb. 


NATURALIZATION. See PHILIPPINE ISLANDS. 


NAVAL ACADEMY. 

Appointment of Naval Cadet from District of Columbia.—The can- 
didate selected by the President from the District of Columbia 
for the year 1908, for appointment to the Naval Academy, having 
failed in his examination, the President is not now authorized 
under the proviso contained in the naval appropriation act of 
June 29, 1906 (34 Stat. 578), to reappoint him or to otherwise 
exercise the power conferred on him by that proviso. 420. 


NAVAL HOSPITAL, NORFOLK, VA. 
1. Appropriations for—Naval Hospital Fund.—The appropriations con- 
tained in the acts of June 29, 1906 (34 Stat. 553, 568), and May 13, 


1908 (35 Stat. 127, 144), for the renovation of the present Naval 
Hospital buildings at Norfolk, Va., and the erection of new 


wards, to cost not to exceed $200,000, can not be supplemented 
from the naval hospital fund in order to defray a portion of the 
cost of installing a heating and ventilating system into such 
building. 31. 

2. Same.—The authority of the Secretary of the Navy under section 
4810, Revised Statutes, to procure at suitable places proper sites 
for navy hospitals and to cause necessary buildings to be erected 
thereon, is not limited to the establishment of hospitals at 
places where none existed. Jb. 
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NAVAL HOSPITAL, NORFOLK, VA.—Continued. 

3. Same.—The general rule of law is that when Congress makes a 
specific appropriation for any particular purpose, this is construed 
as meaning that no more shall be expended for that purpose than 
is thus appropriated; and if a general appropriation applicable 
to the same purpose, together with other purposes of the like 
class, would otherwise be available to meet the same expendi- 
ture, the specific appropriation operates pro tanto as a repeal or 
suppression of the general appropriation, and renders its use for 
the specific purpose illegal. J6. 

4. Same.—There is, however, no such analogy between the several 
statutes authorizing the commissioners of the navy hospitals, 
and later, the Secretary of the Navy, to procure sites and erect 
necessary buildings for navy hospitals, payable from the unex- 
pended balances of the navy hospital fund, and the specific 
provisions contained in the acts of 1906 (34 Stat. 568) and 1908 
(35 Stat. 144) in regard to the naval hospital buildings at Norfolk, 
Va., as would justify the application of the rule of construction 
above referred to. Ib. 

5. Same.— Ordinarily, however, appropriations for particular purposes 
included within the powers of the former commissioners of navy 
hospitals would constitute legislation in pari materia with the 
laws defining those powers and transferring them to the Secretary 
of the Navy and both would, if possible, be construed together. 
Ib. 

6. Same.—In the absence of words expressing a contrary intention, an 
appropriation by Congress for the construction of a naval hospital 
or its equipment would not prohibit the expenditure of money 
from the naval hospital fund for the enlargement of such hospital 
or providing it with improved appliances; but the acts under 
consideration indicate a contrary intention. Ib. 

NAVAL HOSPITAL SHIPS. 

1. Command of, by Medical Officers of the Navy.—Article 37, para- 
graph 2, of the Naval Regulations of 1909, which provides that a 
hospital ship may be commanded by a naval medical officer not 
below the grade of surgeon, and the orders of the Secretary of the 
Navy preceding this regulation and relating thereto, were 
adopted and issued in accordance with law, and under this 
authority the Secretary may now assign a medical officer, not 
below the grade of surgeon, to the command of such a vessel. 571. 

2. Same.—The above regulation may at any time be changed or 
modified by the President, or by the Secretary of the Navy with 
the approval of the President. Jb. 

NAVIGABLE WATERS. 

1. Erection of a Dolphin off Coast of Santa Barbara, Cal.—In passing 
upon the question whether or not permission shall be given 
for the erection of a dolphin off the coast of Santa Barbara, 
Cal., the Chief of Engineers and the Secretary of the Treasury 
should not consider the incidental injury to the bathing beach 
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NAVIGABLE WATERS—Continued. 
or the impairment of bathing facilities in that vicinity, or any 
other similar reason not having direct relation to the navigable 
capacity of the waters and their use for interstate and foreign 
commerce. Such considerations should not prevent the ap- 
proval of the plan, provided it would otherwise have their 
approval. 285. 

2. Congress has no power, either directly or through an agent, to 
require or prohibit the doing of any act upon the navigable 
waters of the United States unless such act may affect inter- 
state or foreign commerce. 0. 

3. Destruction of Oyster Beds by the United States—Compensa- 
tion.— The Government of the United States has the right to 
dredge a channel in navigable waters of the United States for the 
purpose of carrying out improvements authorized and directed 
by Congress, without making compensation to the owners of oyster 
beds placed upon the soil under the water originally owned and 
occupied by them, for the injury to or destruction of their prop- 
erty, reasonable opportunity being given such owners to remove 
the same. 311. 

4. Same.—The opinion of Attorney-General Bonaparte (26 Op. 441) 
must be limited in its application to operations in nonnavigable 
waters or the willful and unnecessary taking, injury to, or 
appropriation of property without reasonable opportunity being 
given to the owner to remove the same. [6. 


NAVY. | 

1. Naval Officers—Examinations for Promotion—Personal Appear- 
ance.—Every officer of the Navy whose eligibility to promo- 
tion is to be acted upon by an examining board under the 
provisions of sections 1496, 1498-1503, and 1505, Revised Stat- 
utes, has the right to be present at his examination. He must 
be duly notified of the time and place of his examination, 
and unless he waives his right or expresses a lack of desire to 
be present, he must be given leave of absence or permission 
to attend. No finding of the board adverse to his qualifications 
for promotion can be made without a personal examination of 
such officer unless he fails to appear after having been duly 
notified todoso. 252. 

2. Same.—Case of Lieut. Cassius B. Barnes.—The proceedings and 
findings of the naval examining board in the case of Lieut. 
Cassius B. Barnes are fatally irregular and defective in that 
First, said officer, being at the time in the discharge of his 
duty on shipboard, and under orders of his superior officer, 
was not notified of the time and place of his examination for 
promotion, and was not given and did not have an opportunity 
or permission to exercise his right to appear and be heard at 
such examination; and, Second, said board or examiners re- 
jected said officer and his application for promotion without 
any examination of himself, although he had not failed “‘to 
appear, after being duly notified, before said board.”’ JD. 
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8. Retirement of Mate Nielson.—The opinion of June 5, 1908 (26 Op. 
615), does not state, neither was it the intention of the Attorney- 
General to express the opinion, that Mate Neilson was entitled 
to retirement under section 11 of the navy personnel act of 
March 3, 1899 (30 Stat. 1007), at the date of his irregular retire- 
ment under section 17 of that act. 66. 

4. Same.—The statement in that opinion that ‘‘his retirement of 
March 31, 1899, should be so corrected as to make it show such 
retirement * * * with the rank and retired pay of 2 warrant 
officer with twelve years of service, and from said original retire- 
ment,’’ must be understood as meaning a retirement from the 
period at which he would have been eligible for retirement 
under section 11 of the navy personnel act, namely, April 16, 
1902, the date at which he would have attained the age of 62 
years. Id. 

5. Same.—The material point of that opinion was that Mate Neilson, 
having accepted a construction of his status and consequent 
rights adopted by the Government itself, but which was subse- 
quently held to be erroneous, ought not to be deprived of any 
substantial benefit resulting from the changed authoritative 
construction of the law. Id. 

6. Mate Samuel Gee—Retirement—Rank—Pay.—Samucl Gee, who 
was appointed a mate in the Navy on November 12, 1869, and 
served in that rating until September 10, 1895, when he was 
retired, was properly placed on the retired list with the rank of 
mate and three-fourths of the sea pay of that grade. 334. 

%. Retirement of Paymaster’s Clerks—They are Officers of the Navy.—_ 
Paymaster’s clerks are ‘‘officers of the Navy” within the mean- 
ing of the act of May 13, 1908 (35 Stat. 128), which provides for 
the retirement of officers of the Navy who have: been in the 
service thirty years. 157. 

8. Retirement for Incapacity—Rank and Pay.— Where an officer of the 
Navy was retired under section 1454, Revised Statutes, for inca- 
pacity not originating in the line of duty, and upon a full review 
of the facts the Secretary of the Navy found that the causes of 
his incapacity were incident to the service, and he was accord- 
ingly transferred by the President, by and with the advice and 
consent of the Senate, to the 50 per centum retired pay list under 
section 1594, Revised Statutes, and later, by a private act of 
Congress, was transferred to the 75 per centum pay list of retired 
officers under section 1588, Revised Statutes, he can not there- 
after be placed on the retired list with the retired pay of one 
grade above that actually held by him at the time of his retire- 
ment, under the act of June 29, 1906 (34 Stat. 554), which author- 
izes such advancement to certain officers of the Navy who have 
been retired on account of wounds or disability incident to the 
service. 221. 
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' 9. Same.—The act of 1906 did not change the fact that said officer was 
retired, however erroneous such action may have been, for 
incapacity not originating in the line of duty. Jb. 

10. Vacancies Caused by Voluntary Retirement.— Vacancies caused by 
the retirement of officers of the Navy upon their own applica- 
tion, after thirty years’ service, in accordance with the pro- 
visions contained in the naval appropriation act of May 13, 
1908 (35 Stat. 128), should not be considered in détermining 
the number of vacancies required above the several grades 
in the line of the Navy, by section 8 of the navy personnel 
act of March 3, 1899 (30 Stat. 1006). 410. 

11. Leave Pay of Construction Corps, Professors of Mathematics, Civil 
Engineers.—The naval appropriation act of May 13, 1908 (3h 
Stat. 127), places all commissioned officers of the Navy upon 
the same footing as to pay and allowances according to rank 
and length of service, whether on active duty or not, and gives 
to officers of the Construction Corps, professors of mathematics, 
and civil engineers the same benefits of the law relating to 
the pay of army officers when on leave of absence or on waiting 
orders that are conferred upon officers of the line of the Navy 
and of the Medical and Pay Corps. 261. 

12. Same.—The pay of an officer when on leave is just as much his 
pay as is his pay when on active duty, and a statute which 
provides that officers of the same rank and length of service 
shall receive the same pay necessarily means the same pay 
whether on leave or on active duty. Jb. 

13. Marine Band—Navy Bands—Competition with Local Musicians.— 
The provisions of the act of May 13, 1908 (35 Stat. 153), which 
prohibit Navy bands or members thereof from receiving remu- 
neration for furnishing music outside the limits of military posts, 
when the furnishing of such music places them in competition 
with local musicians, do not apply to the Marine Band. 90. 

14. Contract for Right to Manufacture Patented Turbine Machinery for 
Battle Ship Florida.—The Secretary of the Navy has the authority 
to acquire and pay for the right to manufacture and install on 
board the battle ship Florida, the construction of which was 
authorized by the act of May 13, 1908 (35 Stat. 158), patented 
forms of turbine machinery, and this authority extends to the 
license fee, royalties, and the preparation of the drawings. 173. 

15. Same—Power of the Secretary.—It is not necessary that the law 
should expressly confer upon the Secretary of the Navy the 
power to perform each act requisite to the proper construction 
of the vessel. He has by implication such additional powers 
as may be necessary for the effective exercise of the powers 
expressly conferred on him by the statute, or which may be 
fairly implied therefrom. Jb. 
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16. Same.—The Attorney-General approves of a proposed form of agree- 
ment for the purchase of the right to manufacture and install 
the machinery in question, and sees no objection to the Sec- 


retary of the Navy entering into the contract as therein set 
forth. Jb. 


NAVY BANDS. See Navy, 13. 


NAVY DEPARTMENT. 

1. Chief of Bureau of Steam Engineering—Retirement—Appoint- 
ment.—The retirement, on account of physical incapacity for 
active service, of Capt. John K. Barton, an officer of the line of 
the grade of captain in the Navy, who had been appointed 
Chief of the Bureau of Steam Engineering, Navy Department, 
vacated the office of Engineer in Chief of the Navy and left his 
legal status that of an officer on the retired list of the Navy 
holding the rank of captain. 337. 

2. Same—Filling the Vacancy Temporarily.—No provision is made 
by sections 178-181, Revised Statutes, for temporarily filling a 
vacancy caused by the retirement of the chief of a bureau. Jb. 

3. Same.—In case of such a vacancy, caused by death, resignation, 
absence, or sickness, the bureau remains without a head until 
the place is filled pursuant to section 421, Revised Statutes. Jb. 

4. Same—Vacancy could not be filled by Designation of Another 
Officer.—The vacancy in the office of Chief of the Bureau of 
Steam Engineering, occasioned by the retirement of Engineer 
in Chief Barton on December 22, 1908, could not be temporarily 
filled by the designation of another officer under section 179, 
Revised Statutes, and the order designating the Chief Con- 
structor as Acting Chief of the Bureau of Steam Engineering 
was unauthorized. A vacancy therefore exists in the position, 
which can only be filled by the President, by and with the 
advice and consent of the Senate, pursuant to sections 421 and 
424, Revised Statutes. J. 

5. Same.—‘‘ Resignation ’’ of an office implies the consent of the 
incumbent to the giving up of the office and does not include 
the compulsory retirement of an officer by reason of disability 
to perform the duties of the office. Jb. 

6. Same.—‘‘Absence’’ implies the temporary state of being away 
from an office and a possibility of return which is entirely incon- 
sistent with the idea of retirement, which is a permanent con- 
dition. Jb. 

7. Chief of Bureau of Steam Engineering—Retirement—Grade— 
Rank.—Capt. John K. Barton, former Chief of the Bureau of 
Steam. Engineering of the Navy Department, who was retired 
for reasons other than age or length of service, should have been 
placed on the retired list of officers of the grade of captain, tak- 
ing rank in such grade according to the date of his commission. 
376. 
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8. Same.—The instant of his retirement from his office or position 
of chief of bureau, he ceased to have the rank which he 
enjoyed ‘‘ while holding said position,’’ and should properly 
have been carried on to the retired list of officers of the grade to 
which he ‘‘belonged”’ at the time of his retirement, not of the 
grade which he had only ‘‘while holding said position” of 
chief of bureau. 0. 

9. Same.—Opinion of July 8, 1881 (17 Op. 54), concurred in; opinion 
of December 20, 1904 (25 Op. 294), disapproved. J6. 


NAVY-YARDS. 

1. Civil Service—Navy-Yard Regulations—Military Preferences.— 
Section 1544, Revised Statutes, which requires that laborers in 
the several navy-yards shall be employed with reference to their 
skill and efficiency and without regard to other considerations, 
must be construed in connection with section 1754, Revised 
Statutes, which provides that persons honorably discharged 
from the military or naval service by reason of disability, etc., 
incurred in the line of duty, shall be preferred for appointments to 
civil offices where they are found to possess the necessary 
business capacity to properly discharge the duties of such office. 
184. 

2. Same.—Regulations promulgated to give effect to these sections 
should provide that persons honorably discharged from the 
military or naval service by reason of disability resulting from 
woundsor sickness incurred in the line of duty, if fitted physically 
mentally, and morally to discharge, with reasonable skill and 
efficiency, the duties of the position to be filled, are entitled to 
be selected in preference to others, although the latter may 
possess greater skill and efficiency. Jb. 

3. Same.—As between persons within the above-mentioned priv- 
ileged class, relative skill and efficiency should be decisive as 
to the right of employment, and all other considerations should 
be subordinated thereto. Jb. 

4. Same.—With respect to all other persons, including those honor- 
ably discharged on account of expiration of enlistment or reasons 
other than disability incurred in the line of duty, superior fitness 
for the employment should be the decisive consideration; but 
where there is no appreciable difference in this respect between 
two applicants, then an honorably discharged soldier, sailor, or 
marine would be entitled to preference in conformity with the 
intendment of section 1755, Revised Statutes. Jb. 

5. Same.—The Secretary of the Navy may direct by what reasonable 
and appropriate tests such fitness or comparative fitness may be 
ascertained, and in the absence of any law, rule, or order on the 
subject, that matter would be left to the discretion of the 
appointing officer. Jb. 

6. Same.—The military preferences allowed by the present Navy-Yard 
Regulations, revised April 11, 1908, are in violation of the 
requirements of section 1544, Revised Statutes. Jb. 
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7. Same.—The words ‘‘ persons employed merely as laborers,’’ in 
section 1 of Rule II of the Civil-Service Rules, must be under- 
stood as including all those covered by the exception “any 
person merely employed as a laborer or workman,’’ in section 7 
of the civil-service act (22 Stat. 406). Jb. 

8. Same.—Civilian employees at navy-yards, other than laborers or 
workmen, are included within the classified service and are not 
exempted from competitive examination by the terms of 
Schedule A of the civil-service rules, but in so far as they come 
within the provision of section 3 of Rule III, they are subject 
to special tests of fitness to be prescribed in accordance with 
the terms of the latter rule. JO. 

9. Laborers who Perform Clerical Duties.—The Atomics Goren did 
not intend by his opinion of February 18, 1909 (ante, p. 185), to 
make any ruling with respect to the civil-service law or rules, 
except as to the employees at the navy-yards. 215. 

10. Same.—The statement in that opinion that the words ‘‘persons 
employed merely as laborers’’ in section 1 of Rule II of the 
Civil-Service Rules are to he understood as including those 
covered by the words “‘any person merely employed as a la- 
borer or workman,’’ in section 7 of the civil-service law—is, 
however, of general applicability. Jb. 

11. Same.—Full effect must be given to the word ‘‘merely’’ as used 
in the section of law and the rule above quoted; and when 
laborers discharge duties of a clerical, supervisory, custodial, 
or other character distinct from mere manual labor, to any 
extent and without any regard to the proportion of their time 
required in the discharge of such duties, the law permits of 
their classification and the rule classifies them. Jb. 

12. Mechanics, Skilled Laborers—Civil Service.—Persons employed 
in navy-yards as skilled laborers or mechanics are not within 
the provisions of section 7 of the civil-service act (22 Stat. 405) 
which declares that no ‘‘person merely employed as a laborer 
or workman” shall be required to be classified thereunder. 446. 

13. Same.—Such mechanics have not been classified within the 
meaning of the civil-service act, but their classification may 
be ordered by the President by revoking or modifying the 
navy-yard regulations. Ib. 

14. Same.—When the meaning of a statute is doubtful or ambiguous, 
the practical construction placed upon it by the Department 
of the Government charged with its administration, if contem- 
poraneous, uniform, and long continued, although not deemed 
controlling on the courts, is to be treated with respect and will 
ordinarily be followed (26 Op. 403). Jb. 


NEUTRAL OR COLOGNE SPIRITS. See INTERNAL REVENUE. 
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NIAGARA FALLS COMMITTEE OF LANDSCAPE ARCHI- 
TECTS. 

1. Authorization—Compensation.—The Secretary of War had ample 
authority under the act of June 29, 1906 (34 Stat. 626), to appoint 
the so-called ‘‘Niagara Falls Committee of Landscape Archi- 
tects,’’ and the appropriation made by that act may be used in 
payment of compensation and expenses of that committee until 
June 29, 1909, when the act expires by its own limitation. 432. 

2. Same.—Congress did not intend by the provisions of section 9 of 
the act of March 4, 1909 (35 Stat. 945, 1027), which prohibits the 
payment of compensation or expenses of commissions, etc., 
unless the creation of the same shall have been authorized by 
law, to require a specific authorization by a law of the United 
States, but that it should be sufficient if their appointment were 
authorized in a general way by law. Jb. 

3. Same.—Public officers have not only the power expressly con- 
ferred upon them by law, but also, by necessary implication, 
such powers as are requisite to enable them to discharge the 
duties devolved upon them. Jb. 

4. Duration of Employment.—The President has no authority to con- 
tinue the Niagara Falls Committee of Landscape Architects 
beyond June 29, 1909. 438. 


NIAGARA RIVER. See BRIDGES. 


NORTH PLATTE RECLAMATION PROJECT. See [RrIGaTion, 
11. 


OBLIGATION OR SECURITY. See Postace Stamps. 
OFFICIAL BONDS. See Surety CoMPANIES. 
OKLAHOMA. See NaTIONAL Banks, 1. 

OPIUM. See Customs Law, 14-16. 

OYSTER BEDS. See NavIGABLE WATERS, 3. 


PANAMA. 

1. Canal Zone—Process Agents.—The Canal Zone is not within the 
contemplation of the act of August 13, 1894 (28 Stat. 279), which 
provides that surety companies doing business outside of the 
States or Territories under which they are incorporated shall 
appoint agents residing within the jurisdiction of the court 
where such suretyship is to be undertaken, upon whom process 
may be served. 136. 

2. Surety Companies—Bond of Officer on Duty in Canal Zone. A 
surety company may be accepted as surety on the official bond 
of an officer of the Government who is to discharge his duties 
in the Panama Canal Zone, provided the surety company has 
appointed process agents in the judicial district in which the 
principal in the bond resided at the time it was made or guar- 
anteed, and in the judicial district in which the office is located 
to which it is returnable, and provided the company has also 
complied with all other legal requirements. 208. 
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3. Tariff Act of 1909—Canal Zone.—The first clause of the tariff act 
of August 5, 1909 (36 Stat. 11), which provides that the rates of 
duty prescribed in the dutiable list of that section shall be levied, 
collected, and paid upon all articles imported from any foreign 
country into the United States or into any of its possessions 
(except the Philippine Islands and the islands of Guam eve 
Tutuila), does not apply to the Canal Zone. 594. 

4. Same.—The Canal Zone is not one of the possessions of the United 
States within the meaning of the tariff act of 1909, but rather 
a place subject to the use, occupation, and control of the United 
States for the purpose of constructing and maintaining a ship 
canal connecting the waters of the Atlantic and Pacific oceans. 
Ib. 

5. Panama Railroad Company—Annual Payment of $250,000 for its 
Concession.—A claim made by the appropriate officers of the 
United States upon the officers of the Panama Railroad Com- 
pany for the $250,000 per annum which that company agreed to 
pay the Republic of Colombia for its concession would of itself 
imply a recognition by the United States Government of the 
agreement previously entered into by the railroad company as 
regards its concession and would render any formal reaffirma- 
tion thereof on the part of the United States unnecessary. 19. 

6. Same—New Sovereign Presumed to Ratify acts of Predecessor.— 
When a new sovereign succeeds to the rights of one dispos- 
sessed of a territory in which concessions of a public character 
have been granted, it must be presumed, in the absence of 
express action on its part indicating unmistakably a contrary 
intention, to adopt and ratify the acts of its predecessor in respect 
thereto. J. 

7. Same.—The party entering into such a contract can not right- 
fully repudiate the terms of such concessions and thus release 
itself from the obligations imposed upon it by such existing con- 
tracts, merely because the sovereign with whom it contracted 
has been, through the vicissitudes of war or revolution, or as 
the result of a treaty of cession, succeeded by a different 
sovereign. Ib. 

8. Same.—Any individual or corporation dealing with a sovereign 
power does so with notice of all the necessary incidents of sover- 
eignty, among which is the possibility that its sovereign power 
over the territory to which the contract relates may be trans- 
ferred to another. Jb. 

9. Same—Formal Reaffirmation by United States of Contractual 
Rights of Predecessors Unnecessary.—The substitution of the 
United States in the several powers and rights held successively 
by New Grenada, Colombia, and Panama by reason of contractual 
relations with the Panama Railroad Company, or its prede- 
cessors in title, does not of itself affect the rights of the sovereign 
power of the United States under such contract, or make a 
formal reaffirmation of such rights on the part of the latter 
necessary. JO. 
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10. 


11 


12. 


18. 


14. 


15. 


16. 


17. 


Same.—The action of the United States with regard to this railroad 
company amounts to a recognition of the previously existing 
contractual relations, which, of itself, would supply the place 
of a formal] reaffirmation, if the same were necessary. Tb. 

Same.—If the Obligation of the Railroad Company to make the 
annual payment was made dependent upon the observance by 
the sovereign power of those agreements to be fulfilled by it 
and contained in the contract in question, then a failure on its 
part in this regard releases the railroad company from any 
obligation to pay the money. 0. 

Same.—If, however, such agreements are independent, then the 
failure of the sovereign power to observe such agreement, 
although it may, at least in theory, give a right of action to 
recover damages for such failure, does not affect the duty of the 
railroad company to perform its part of the contract. Jb. 

Same—Agreement of Colombian Government does not Prohibit 
Establishment of a Pipe Line.—The agreement of the Colombian 
Government not to establish another railroad, being in deroga- 
tion of its rights of sovereignty, is to be strictly construed, and 
can not be reasonably extended to a prohibition against per- 
mitting the establishment of a pipe line. Jb. 

Same—Indemnity.— When the construction of the Panama Canal 
shall have caused injury to the business of the Panama Railroad, 
it would seem clear that the latter corporation would have, 
under article 2 of its agreement with the Republic of Colombia, 
a legal right toa reasonable indemnity. Jb. 

Same—Agreement to Indemnify Railroad does not Affect its Duty 
to Make Annual Payments.—The agreement to indemnify the 
railroad from loss of business through the construction of the 
canal amounts to an altogether independent covenant, and a 
breach thereof in no way affects the duty of the railroad to pay 
the $250,000 per annum. The same is true with respect to the 
provision in Article 5 granting to the railroad company the 
exclusive right to establish carriage roads across the Isthmus. Ib. 

Same.—Assuming that the government of the Canal Zone, by 
authority of the President, has promulgated regulations con- 
trolling and directing the use of the ports and that this is in 
derogation of section 1 of Article 6 of the agreement with the 
Colombian Government, there is nothing to show that the 
assumption of this duty has involved the railroad company in 
pecuniary loss, and there is no relation between the right of the 
railroad to regulate the ports under Colombian sovereignty and 
its obligation to pay $250,000 annually for the privileges granted. 
Ib. 

Same.—If the United States made the abandonment, as agent of 
the railroad company, of the 78,357 hectares of vacant land 
granted by section 3, Article 9, of the concession, the act was 
either ineffective or else authorized by the company; and in 
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either case, 1t evidently could not constitute a violation of the 
contract made by the United States with the railroad company 
through its assumption of the obligations of the previous sover- 
eigns, as expressed in their concessions. Jb. 

18. Same.—Even if it be conceded that Article 8 of the treaty might 
form the basis of a just claim for indemnity by the railroad, it 
could not release the railroad from the payment of the annual 
stipend. Jb. 

19. Same.—Officers of the railroad company are not, by virtue of that 

' fact, officers of the United States; but they are bound to protect 
the interests of the United States to the same extent that officers 
of a corporation are bound to protect the interests of its stock- 
holders, and the Government of the United States can not over- 
look the fact that in dealing with the railroad it is dealing with 
its own property. Ib. 

20. Pipe Line Across the Isthmus of Panama—License Revocable.— 
The license granted by the President on January 10, 1906, to 
the Union Oil Company, of California, to construct, operate, 
and maintain a pipe line over and across the Isthmus of Panama, 
one of the conditions being that the company should furnish 
the Isthmian Canal authorities with oil for fuel purposes at 90 
cents per barrel, which license was revocable at the will of 
the President, may be abandoned at any time by the oil com- 
pany without the consent of the President. 167. 

21. Same.—As long as the oil company enjoys the license it must fur- 
nish the oil demanded, notwithstanding the optional character 
of the contract. The obligation of the oil company in this 
respect, while expressed as a condition, is in fact a considera- 
tion for the exercise of the license, and is not invalid for want 
of mutuality. J0. 

22. Same—Expenditures under the License.—The rights of the par- 
ties under the contract have not been modified by the fact 
that the Canal Commission has expended a large sum of money 
in adapting the boiler plants to oil fuel on the faith of the license 
and the price of oil mentioned in the contract. Jb. 

23. Same—Removal of Pipe Line.—The oil company has the right to 
remove its pipe line upon the revocation or abandonment of 
the license, and it can not be prevented from so doing by the 
Isthmian Canal authorities. Jb. 


PARDON. 

1. Removal of Disabilities—Pension.—The effect of a communication 
sent by the Adjutant-General of the Army on March 20, 1866, 
to the governor of Kansas, asserting that by direction of the 
President of the United States the disabilities resulting from 
the dismissal of Albert H. Campbell, formerly a captain in 
the Fourteenth Regiment Kansas Volunteer Cavalry, by sen- 
tence of a general court-martial, were thereby removed and 
that the governor might recommission Campbell if he desired 
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to do so, was to remove all disabilities consequent upon the 
offense and conviction. 179. 

2. Same.—Such pardon did not, however, operate to make Mr. 
Campbell eligible to a pension under the act of February 6, 
1907 (34 Stat. 879), which requires that an applicant must have 
been ‘‘honorably discharged” from the Army or Navy of the 
United States. Jb. 

3. Same.—A pardon can not change an existing or accomplished fact, 
or operate as an honorable discharge from the Army where, as 
matter of fact, the person pardoned was dishonorably discharged 
by the sentence of a court-martial. J6. 

4. Same.—The form a pardon may assume is not important; it need 
not be addressed to the beneficiary. J6. 


PATENTED TURBINE MACHINERY. See Navy, 14. 
PATENTS. See CAMERON SEpTic TANK COMPANY PATENT. 
PAY. See Navy, 6, 8, 11, 12. 

PAYMASTERS’ CLERKS. See Army, 18; Navy, 7. 
PENALTY. See COMPROMISE. 


PENSION. 
A pension is not a matter of right, but a gratuity which may be 
bestowed upon such terms as Congress may prescribe. 179. 
PERSONAL APPEARANCE. OF NAVAL OFFICERS FOR EXAMI- 
NATION FOR PROMOTION. See Navy, l, 2. 
PHILIPPINE ISLANDS. 

1. Naturalization of Filipinos.—Section 30 of the act of June 29, 
1906 (34 Stat. 606), provides for the naturailization of native 
Filipinos owing permanent allegiance to the United States who 
are residents of one of the States or Territories of the United 
States. 12. 

2. Same—Declaration of Intention Necessary.—Such persons must 
make, or must have made, since the passage of the act of June 
29, 1906 (34 Stat. 596, 606), the declaration of his intention to 
become a citizen required by section 30 of that act, at least two 
years before his application for naturalization, and must have 
resided five years within one of the insular possessions of the 
United States. Jb. 

See also PANAMA, 3; SURETY COMPANIES, 3; AND TRADE MARKS. 
PIPE LINE. See Panama, 20-23. 
PLATE PRINTER. See COMPENSATION. 


PORTO RICO. 

Irrigation Bonds.—The irrigation bonds of Porto Rico issued in 
conformity with the requirements of section 38 of the organic 
act (31 Stat. 86), and sections 1 and 3 of the Porto Rican act of 
September 18, 1908, will constitute a valid and binding obliga- 
tion of the people and government of Porto Rico, when they 
shall have been executed with due formalities, and their issue 


670 — Index— Digest. 


PORTO RICO—Continued. 
and sale (made or proposed) has been authenticated by the 
executive council, acting upon the approval and adoption of 
plans and specifications for the irrigation system as required by 
local law. 104. 
See SURETY COMPANIES, 3. 
POSTAGE STAMPS. 

1. A canceled postage stamp is not an obligation or security within. 
the meaning of section 5413, Revised Statutes of the United 
States. 125. 

2. Same.—Lithographic prints bearing facsimile imprints of canceled 
postage stamps of foreign countries are not liable to seizure under 
section 4 of the act of February 10, 1891 (26 Stat. 742); but if the 
marks of cancellation are imposed by a separate impression upon 
the facsimiles of the canceled stamps, the apparatus for making 
such uncanceled stamps would be liable to seizure, as well as 
the stamps themselves in their uncanceled state. 0. 

POSTAL CARDS. See Pusuic PRINTER. 
POSTAL SERVICE. 

1. Railroads—Fines for Delays in Carrying the Mails.—The provisions 
in the appropriation acts of June 26, 1906 (34 Stat. 472), and 
March 2, 1907 (37 Stat. 1212), aecccne the Postmaster-General 
to impose upon and collect from railroads reasonable fines for 
delays in carrying the mails, were applicable only to the appro- 
priation periods covered thereby and are no longer in force. 108. 

2. Same—Deductions.—The Postmaster-General is, however, em- 
powered by section 3962, Revised Statutes, to make deductions 
from the pay of railroads and others for failures to perform 
service according to contract, and to impose fines upon them for 
their delinquencies, within the scope of that statute and under 
such rules and regulations as may seem reasonable and just. Jb. 

3. Transportation of mails between Jersey City and New York.— 
The mileage payments to the Pennsylvania Railroad Company 
for transporting mail between Jersey City and New York were 
properly allowed and paid, notwithstanding the Department 
voluntarily aided the company in the handling and transpor- 
tation of the mails between the cars and New York City and 
provided wagons at Jersey City for the transportation of the 
mails, the railroad company charging ferriage at the estab- 
lished rates for empty wagons. 322. 

4. Return Postal Privileges.—The Postmaster-General has no power 
to make any contract or agreement with any corporation, part- 
nership, or individual whereby such party shall enjoy privi- 
leges in connection with the use of the mails which are not 
granted to any other person who complies with the terms im- 
posed upon the party to the contract. 49. 

PREFERENCES. 
To EX-SOLDIERS AND SarLors. See Crviu SERVICE, 27. 
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PREMIUMS. See SuRETY COMPANIES, 4-7. 
PRESENTS FROM FOREIGN GOVERNMENT. 

1. Delivery of an Insignia from the German Emperor to a Clerk in 
the Post-Office Department.—The Secretary of State would not 
be justified, without authority of Congress therefor, in deliver- 
ing to a clerk of class 4 in the Post-Office Department an insig- 
nia which had been conferred upon the latter by the German 
Emperor. 219. 

2. Same.—Such clerk is an inferior officer of the United States within 
the meaning of Article II, section 2, paragraph 2, of the Consti- 
tution, and is therefore inhibited by the last clause of Article I, 
section 9, of the Constitution, from accepting the insignia, 
unless the consent of Congress be first obtained. Jb. 

3. Same.—Section 3 of the act of January 31, 1881 (21 Stat. 604), 
which directs that any present, decoration, etc., which shall 
be conferred or presented by any foreign government to any 
officer of the United States shall be tendered through the 
Department of State, does not authorize their delivery to any 
particular class of officers, or to any officer, unless authority 
therefor be first obtained by act of Congress. Jb. 


PRESIDENT. See CoMMITTEE ON ForMS OF DEPARTMENTAL CON- 
TRACTS; NAVAL ACADEMY; NiaAGARA FALLS COMMITTEE OF 
LANDSCAPE ARCHITECTS, 4; PANAMA, 20; RESERVATIONS. 

PROCESS AGENTS. See Panama, 1, 2. 


PROMOTION. See Army, 11; Civit SERVICE, 24-26. 
PROFESSORS OF MATHEMATICS. See Navy, 11. 
PUBLIC OFFICERS. See Statutory CONstTRUCTION, 7. 


PUBLIC PRINTER. 

Four-Year Contract for Purchase of Paper for Postal Cards.—The 
Public Printer can not lawfully enter into a contract for the 
purchase of all the paper required in the printing of postal cards 
for a period of four years. 584. 


PURE FOOD LAW. 

1. _ Marking or Branding Casks or Packages Containing Distilled 
Spirits—Effect of Restraining Order.—The effect of the restrain- 
ing order issued by the Circuit Courts of the United States for 
the southern district of Ohio and the southern district of Illinois, 
prohibiting the collectors of internal revenue in those districts 
from marking casks of spirits as provided by Circular No. 723, 
issued May 5, 1908, was that the marking or branding of the casks 
or packages of the two distilleries affected by that order can not 
now be done in accordance with said regulations; but in all 
other cases the circular remains unaffected by the action of those 
courts, and will so continue until superseded or suspended by 
the action of the same or other courts, or until modified or 
rescinded by the Treasury Department. 43. 
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PURE FOOD LAW—Continued. 

2. Same.—Such restraining orders did not have the effect of restoring 
the regulations which were in force prior to the issuance of that 
circular, and consequently there are no internal-revenue regu- 
lations now in force regulating the branding of distilled spirits 
produced by the distillers affected by the order. Jb. 

3. Same.—Suggested, that any action by the officers of the Internal- 
Revenue Service inconsistent with the circular of May 5, 1908, 
taken in consequence of such orders of court, should be made a 
matter of record, showing that such action is the result of said 
orders only and done under protest, or, at least, with a reservation 
of legal right. Jb. 

4. Same.—Suggested, that casks and packages constituting the subject- 
matter of such action should be so identified that any course of 
procedure with respect to them, rendered appropriate by the 
ultimate determination of the cases, may be readily adopted. Jb. 

5. Same.—Section 3287, Revised Statutes, makes the characteristics 
of the marking to be placed on the cask or package a matter of 
administrative discretion with the Commissioner of Internal 
Revenue, subject to the approval of the Secretary of the Treas- 
ury. Ib. 

6. Marking of Distilled Spirits—Rectified High Wines.—The Commis- 
sioner of Internal Revenue would not be justified in directing 
all collectors of internal revenue to instruct their gaugers to 
mark as ‘“‘whisky” the product of distillers who state that they 
have so changed the process of their manufacture as to eliminate 
from wines a portion of the secondary product. 47. 

7. Same.—Such action could, in any event, be justified only when 
the absence of error in any such statement by a distiller has been 
established to the satisfaction of the Treasury Department by 
sufficient legal proof. Jb. 

8. Sam’e.— Distilled spirits containing a part and not all of the sub- 
stances congeneric with alcohol, produced by rectifying high 
wines to the point where a part of the congeneric substances is 
retained, a larger part of such secondary product being retained 

. than in the product formerly known as ‘‘neutral spirits,’’ should 
not be marked ‘‘whisky” upon entry into warehouses. Ib. 

9. Same.—The question in each case must be determined by the fact 
whether the said spirit is or is not whisky within the contem- 
plation of the pure-food law. Jb. | 

10. Whisky—Neutral Spirits Diluted and Colored.—Neutral spirits, 
diluted with water and colored with caramel, can not properly, 
under the provisions of the pure-food law, be designated as 
‘‘neutral whisky,”’ “‘rectified whisky,’’ or ‘‘redistilled whisky.’’ 
202. — 

11. Same.—The Attorney-General adheres to his opinions of April 10, 
1907 (26 Op. 217), and of May 29, 1907 (26 Op. 263). Jb. 


QUARTERMASTER’S DEPARTMENT AT PHILADELPHIA. 
See LEAVES OF ABSENCE. 
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QUOTAS. See GOVERNMENT PUBLICATIONS. 
RAILROADS. See Postat SERVICE, 1, 2. 

RANK AND PAY. See Navy, 6, 8. 

RATES OF PREMIUM. See Surety Companies, 4-7. 
RECLAMATION. See IRRIGATION. 

REDUCTIONS. See Civit SERVICE, 27. 
REEXAMINATION. See Army, 11-13. 

REFEREE BOARD. See DEPARTMENT OF AGRICULTURE, 6-10. 
REFUND. See Customs Law, 10. | 
REGISTRATION. See TrRapE-MaRKs. 
REGULATIONS. See [RRIGATION, 1. 
REIMPORTATION. See Customs Law, 11. 


RESERVATIONS. 

1. Boise National Forest—President’s Proclamation—Indemnity 
School Lands.—Where, on May 13, 1905, certain unsurveved 
lands in Idaho were withdrawn upon application of the Gov- 
ernor of that State, and sixteen days later the President, by 
proclamation, embraced the same lands in the Sawtooth Forest 
Reserve, afterwards known as the ‘‘Boise National Forest,’’ 
and the lands in question were surveyed in October, 1906, 
and the plat of survey approved March 28, 1908, and filed in 
the district land office September 8, 1908; and where the Gov- 
ernor, within sixty days of the filing of the plat of survey, to wit, 
on November 12, 1908, filed a list of indemnity school selections 
covering part of the lands in question, the State of Idaho has 
secured no such preferential right of selection under the act 
of August 18, 1894 (28 Stat. 394), as will interfere with the right 
of the United States to include the lands in question within 
the said forest reserve. 605. 

2. Same.—The withdrawal of these lands upon the application of the 
Governor of Idaho for a survey of the lands under the act of 
August 18, 1894, did not operate to remove them from the 
jurisdiction of the United States by reason of the provision 
contained in the President’s proclamation which excepted 
from its effect all lands that might have been, prior to the 
date of the proclamation, embraced in any legal entry or cov- 
ered by any lawful filing duly of record. Jb. 


RESIDENCE AND DOMICIL. See Crvit Service, 1-19. 


RETIREMENT. See Army, 1-10, 14-18; Navy, 1-10; Navy De- 
PARTMENT, 1-8; and REVENUE-CUTTER SERVICE. 
RETIRED ARMY OFFICERS. See Army, 1. 


RETURN POSTAL PRIVILEGE. See Postat Service, 4. 
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REVENUE-CUTTER SERVICE. 

1. Retirement of Officers—Civil War Service.—Officers of the Revenue- 
Cutter Service who during the civil war served upon vessels of 
that Service which were armed, manned, and equipped as were 
naval vessels and were engaged in conjunction with the Navy 
in hostile operations against the enemy, ‘‘served in the naval 
forces of the United States” within the meaning of section 5 of 
the act of April 16, 1908 (35 Stat. 62), and upon retirement are 
entitled to have the rank and to receive three-fourths of the duty 
pay and increase of the next higher grade to that held by them 
at the time of retirement. 8. 

2. Same—The mere fact that the Officer was in the Service not suffi- 
cient—The mere fact that an officer of the Revenue-Cutter 
Service was in that Service during the civil war would not be 
sufficient to establish that he had ‘‘served during the civil war 
in the land or naval forces,’’ if the location and character of his 

‘services were such that he did and could have done nothing 
more during that time than he could have done in time of 
peace. Ib. 

3. Same.—lIf, however, the location of his vessel and the consequent - 
range of his duties were such that he necessarily filled a place 
which must or would probably have been otherwise assigned to 
some other public armed force, then the fact that he did not take 
part in any engagement or actual conflict with the enemy will 
not deprive him of the benefits of the act of 1908. Jb. 


RIPARIAN RIGHTS. Sce St. Marys Fauis Sup CANAL. 


ST. MARYS FALLS SIP CANAL. 

1. Acquisition of Property Adjacent—Riparian and Treaty Rights.— 
When, pursuant to the provisions of the act of March 3, 1909 (35 
Stat. 820), the United States shall have acquired the ownership 
in fee simple absolute of all lands and property of every kind 
and description north of the present St. Marys Falls Ship Canal, 
throughout its entire length, and lying between said canal and 
the international boundary line at Sault Ste. Marie, in the State 
of Michigan, there will be no riparian rights in the water and no 
rights of owners of lands under water which will fall within the 
protection of the Senate resolution of March 3, 1909, authorizing 
the ratification of the treaty between the United States and Great 
Britain, signed January 11, 1909; and the provisions of that 
treaty, when ratified, will then become fully operative over the 
waters at the rapids in like manner as is provided with respect 
to the other waterways falling within the general provisions of the 
treaty. 296. 

2. Same—The Resolution Does not Affect other Waterways.—The reso- 
lution referred to is specifically limited to the existing rights ‘‘at 
the rapids of the St. Marys River at Sault Ste. Marie,’’ and does 
not assume to affect the water in any other waterways within its 
provisions. Ib. 


SANTA BARBARA, CAL. See NavicgaBLeE WATERS, l. 
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SAWTOOTH FOREST RESERVE. See RESERVATIONS. 


SECRETARY OF AGRICULTURE. See DEPARTMENT oF AGRI- 
CULTURE, 6-8. 


SECRETARY OF COMMERCE AND LABOR. See DEPARTMENT 
OF COMMERCE AND LABOR, 3. 


SECRETARY OF THE INTERIOR... See INprans, 1, 4; IRR1IGa- 
TION, 1, 9, ll. 

SECRETARY OF THE NAVY. See Navat Hosprrat, NoRFOo.ikK, 
2, 4,5; Navat Hosprrat SuHips; Navy, 8, 14-16; anp Navy- 
YARDS, 5. 

SECRETARY OF STATE. 

Delivery of an Insignia from the German Emperor to a Clerk.in 
the Post-Office Department.—The Secretary of State would not 
be justified, without authority of Congress therefor, in deliver- 
ing to a clerk of class 4 in the Post-Office Department an insignia 
which had been conferred upon the latter by the German Em- 
peror. 219. 


SECRETARY OF THE TREASURY. 

1. Compromise of Suit for Penalty Incurred under the Contract-Labor 
Law.—The Secretary of the Treasury has no authority, under 
section 3469, Revised Statutes, to compromise a suit to recover 
a penalty incurred under the alien contract-labor law. 241. 

2. Same.—That section does not confer upon the Secretary of the 
Treasury any duty with respect to the administration of the 
criminal laws of the United States, and does not extend to 
the compromise of a right to or suit for a penalty imposed as 
a punishment for the violation of law. Jb. 

See also APPROPRIATIONS. 
SECRETARIES OF THE TREASURY, AGRICULTURE, AND 
COMMERCE AND LABOR. See p. 143. 
SECRETARY OF WAR. See Army, 13; Dams, 1, 9; NATIONAL 


BOARD FOR THE PROMOTION OF RIFLE PRACTICE; AND NIAGARA 
FALLS COMMITTEE OF LANDSCAPE ARCHITECTS. 


SENATE. 
RIGHT OF SENATE COMMITTEE TO ASK FOR INFORMATION. See 
DEPARTMENT OF COMMERCE AND LABOR, 1. - 


SERVICE ON BATTLE SHIPS. See Marine Corps. 

SKILLED LABORERS. See Civit SERVICE, 24; Navy-YARDS, 12, 13. 

SOLDIERS AND SAILORS. See Civit Service, 13, 27. 

SPECIAL COMMITTEE ON FORMS. See CoMMITTEE ON ForMS 
OF DEPARTMENTAL CONTRACTS. 

STATE GUARANTY LAW. See NATIONAL Banks, 1, 2. 

STATUTORY CONSTRUCTION. 

1. Permanent Legislation in an Appropriation Act.—No clause, phrase, 

or section of an appropriation act ought to be construed as per- 


manent legislation unless such words are used therein as make 
that purpose clear. 108. 
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STATUTORY CONSTRUCTION—Continued. 

2. General and Permanent Enactments in Appropriation Acts.—The 
presumption against general and permanent enactments in ap- 
propriation acts is against permanence. 289. 

3. Specific Appropriation followed by a General Appropriation for 
same purpose.—The general rule of law is that when Congress 
makes a specific appropriation for any particular purpose, this 
is construed as meaning that no more shall be expended for 
that purpose than is thus appropriated; and if a general appro- 
priation applicable to the same purpose, together with other 
purposes of the like class, would otherwise be available to 
meet the same expenditure, the specific appropriation operates 
pro tanto as a repeal or suppression of the general, and renders 
its use for the specific purpose illegal. 31. 

4. Same.—In the absence of words expressing a contrary intention, 
an appropriation by Congress for the construction of a naval 
hospital or its equipment would not prohibit the expenditure 
of money from the naval hospital fund for the enlargement of 
such hospital or providing it with improved appliances; but 
the acts under consideration—June 29, 1906 (34 Stat. 553, 568) 
and May 13, 1908 (35 Stat. 127, 144)—indicate a contrary 
intention. Ib. 

5. Debates in Congress.— While debates in Congress are not ordinarily 
appropriate sources of information from which to discover the 
meaning of a statute, yet the statements of those ‘who had charge 
of an act prior to its passage, made to the legislative body who 
afterwards passed it, as to its ee and purpose, are always 
competent. 68. 

6. Departmental Construction. 2 Ahien the meaning of a statute is 
doubtful or ambiguous, the practical construction placed upon it 
by the Department of the Government charged with its admin- 
istration, if contemporaneous, uniform, and long continued, 
although not deemed controlling on the courts, is to be treated 
with respect and will ordinarily be followed. 446. 

7. Implied Powers.—Public officers have not only the power expressly 
conferred upon them by law, but also, by necessary implication, 
such powers as are requisite to enable them to discharge the 
duties devolved upon them. 432. 

8.—The preexisting law, and the reason and purpose of a new enact- 
ment, are considerations of great weight in determining the proper 
construction to be placed upon a statute. Jb. 

9. Matter within the Intent although without the Letter of the Law.— 
The principle that a matter may be within the intent of the law, 
though without the letter, does not warrant going beyond what 
that intent can be regarded as embracing because it may be con- 
jectured that, had the case been foreseen, Congress would have 
embraced it within the intent. 136. 
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STATUTORY CONSTRUCTION—Continued. 
10. Statutes against contract alien laborers.—Courts are inclined to con- 
strue statutes against contract alien laborers strictly, and seek to 
enforce the spirit rather than the letter of such acts. 479. 
For CONSTRUCTION OF EXTRADITION TREATIES. See EXTRADI- 
TION, 2. 


STEAM EVAPORATOR. See Customs Law, 8, 6, 7. 


SURETY COMPANIES. 

1. Process Agents—Canal Zone.—The Canal Zone is not within the 
contemplation of the act of August 13, 1894 (28 Stat. 279), which 
provides that surety companies doing business outside of the 
States or Territories under which they are incorporated shall 
appoint agents residing within the Jurisdiction of the court where 
such suretyship is to be undertaken, upon whom process may 
be served. 136. | 

2. Bond of Officer on Duty in Canal Zone—Process Agents.—A surety 
company may be accepted as surety on the official bond of an 
officer of the Government who is to discharge his duties in the 
Panama Canal Zone, provided the surety company has appointed 
process agents in the judicial district in which the principal in 
the bond resided at the time it was made or guaranteed, and in 
the judicial district in which the office is located to which it is 
returnable, and provided the company has also complied with 
all other legal requirements. 208. 

3. Same—Process Agents in Porto Rico and Philippines.—Surety 
companies may, under the provisions of the act of August 13, 
1894 (28 Stat. 278), appoint process agents in Porto Rico, but not 
in the Philippine Islands. Jb. 

4. Official Bonds—Rates of Premium Allowable.—The provision of 
the act of August 5, 1909 (36 Stat. 125), regulating the charge 
which may be made by surety or bonding companies for becom- 
ing surety on the official bonds of officers or employees of the 
United States, contemplates that the charge shall not be more 
than 35 per cent above the rate paid during 1908 on any bond 
belonging to the same general class, provided that charge did 
not constitute an isolated instance of an unusual or extortionate 
premium. 597. 

5. Same.—In determining what the charge was during 1908 for other 
bonds of like character, Departments may exclude any premium 
which was so high as to be outside the range of the usual or cus- 
tomary charge, and include any charge, even though it be the 
highest paid, if it be not so high as to fall within the inhibition 
above stated. Ib. 

6. Bond of Acting or Deputy Disbursing Clerks.—The premium to be 
paid on the bond of an acting or deputy disbursing clerk selected 
under the act of March 4, 1909, section 8 (35 Stat. 1027), is not 
governed by the provisions of the act of August 5, 1909 (36 Stat. 
125), which relate to bonds running to the United States, and 
the rate may, therefore, be whatever the principal and surety 
agree upon. 624. 
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SURETY COMPANIES—Continued. 

7. Same.—The surety on such a bond should be such as is authorized 
under the act of August 13, 1894 (28 Stat. 279), or such personal 
surety as may be acceptable to the proper authorities. Jb. 

TARIFF ACT OF 1909. See Panama, 3, 4. 


TEMPORARY APPOINTMENT. 
Or CHIEF OF BUREAU OF STEAM ENGINEERING. See Navy DE- 
PARTMENT, 1-5. 


TRADE-MARKS. 

Registration of Trade-Marks—Residents of Philippine Islands.— 
Residents of the Philippine Islands have the right, under the 
act of February 20, 1905 (33 Stat. 724), to avail themselves of 
the provisions of the trade-mark law of the United States. 623. 

TRANSFER. Sce DEPARTMENT OF AGRICULTURE, 1-3. 
TRANSPORTATION. See Postau SERVICE, 1-3. 
TRANSSHIPMENT. See Customs Law, 14. 


TREASURY DEPARTMENT. 

1. The right of the Secretary of the Treasury to make regulations for 
the deportation of a leper from the District of Columbia depends 
upon whether he considers the action necessary for the specific 
purpose of preventing the introduction of leprosy into a State or 
Territory or the District of Columbia from another State or Ter- 
ritory or the District of Columbia, but such rules, when made, 
must be general in their nature, and can not apply to the case of 
a single individual. 85. - 

2. Same.—If the circumstances are such that the deportation of the 
leper to a designated locality would tend to prevent the intro- 
duction of the disease into States or Territories to which it might 
otherwise spread, and would therefore be an appropriate method 
of attaining the ends enumerated in section 3 of the act of Febru- 
ary 15, 1893 (27 Stat. 450), then the question is within the admin- 
istrative discretion of the Secretary of the Treasury. Jb. 

TREATIES. 

Construction.—If one construction of an extradition treaty assures 

a reasonable opportunity for each Government to furnish the 
other the proofs necessary to justify the continued detention 
of suspected criminals, while another construction facilitates 
the escape of fugitives from justice and tends to impede the 
punishment of crime, the former is to be preferred in the absence 
of compelling. words to the contrary. 4. 

TREATY RIGHTS. See St. Marys Fatus SuHip CANAL. 

TUBERCULOSIS. See Civit SERvicE, 10. 


TUTUILA. See Panama, 3. 
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UNITED STATES ATTORNEYS. 

1. Appointment of Clerks to—Civil Service.—Clerks of the several 
United States attorneys, with the exception of the one clerk in 
each office mentioned in clause 2 of section 1V of Schedule A of 
of the civil-service rules, must be chosen through examination 
and certification, as provided with respect to other employees 
of the classified civil service. 95. 

2. Same.—Section 15 of the act of May 28, 1896 (29 Stat. 183), which 
authorizes United States attorneys to employ ‘‘necessary clerical 
assistance,’’ applies only to clerical assistance which shall become 
temporarily necessary by reason of some emergency, and not to 
permanent employees of the several United States attorneys’ 
offices. Ib. 

UNITED STATES COMMISSIONERS. See Exrranirion, 3, 4. 
UNITED STATES MARSHAL. See ExtrapitTI0n, 3. 
VACANCY. See Navy, 10; Navy DEPARTMENT, 1-4. 

VAULTS. See APPROPRIATIONS. 

WAR DEPARTMENT. Sce CAMERON Septic TANK COMPANY PaTENT. 


WHISKY. See Customs Law, 11; Pure Foop Law; Worps anp 
PHRASES, 16, 20. 

WORDS AND PHRASES. 

1. ‘‘Absence’’ implies the temporary state of being away from an office 
and a possibility of return which is entirely inconsistent with the 
idea of retirement, which is a permanent condition. 337. 

2. ‘‘Accident.’’—The word ‘‘accident” is employed in section 4 of 
the act of May 30, 1908 (35 Stat. 556), to denote the happening 
of some unusual event producing death, or injury which results 
in incapacity for work, lasting more than fifteen days. 346. 

8. ‘‘Acetphenetidine’’ is to be considered a ‘‘derivative” of acetani- 
lide, within the meaning of subsection 2 of section 8 of the 
food and drugs act if it is so related to the latter substance 
that it would be rightly regarded by recognized authorities in 
chemistry as obtained from the latter ‘‘by actual or theoretical 
substitution,’ and it is not indispensable that it should be 
actually produced therefrom asa matter of fact. 143. 

4. ‘‘Alcohol.’’—The term ‘‘alcohol,’’ as used in section 3297, Revised 
Statutes, and in section 1 of the act of June 7, 1906 (34 Stat. 217), 
embraces the various grades of alcohol as reclassified in Internal 
Revenue Circular No. 723, and referred to therein as pure, 
neutral, or cologne spirits, and as commercial alcohol. 226. 

5. ‘“‘Arsenal.’’—The word ‘‘arsenal,’’ as used in the act of February 1, 
1901 (31 Stat. 746), is broad enough to include a depot where 
clothing for troops is made and stored, and where military cloth- 
ing, tents, and other articles of camp and garrison equipment 
not manufactured by the Government, and also other military 
supplies, are stored and distributed, although arms and ammuni- 
tion are not made or stored there. 613. 

6. ‘‘Blended Flour.’’ See ‘‘MANUFACTURE.”’ 
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WORDS AND PHRASES—Continued. 


7. 


10. 


11. 


12. 


13. 


14. 


15. 


16. 


17. 


18. 


‘‘Derivative.’’—The word ‘‘derivative” in subsection 2 of section 
8 of the food and drugs act of June 30, 1906 (34 Stat. 770), should 
be understood in its chemical sense. 143. 


. ‘Derivative.’’ See ACETPHENETIDINE. 
. “Dredge.’’—A dredge is a vessel within the meaning of section 17 


of the act of June 26, 1884 (23 Stat. 57). 229. 

‘‘Forfeited.’’—The word ‘‘forfeited,’’ used in the act of February 
1, 1901 (31 Stat. 746), as applied to forfeiture of pay during leave 
of absence, also suggests that the employees referred to work 
under an arrangement which entitles the Government to their 
time and services. 613. 

‘‘Incapable.’’—To be ‘‘incapable,’’ within the meaning of sections 
1245-1252, Revised Statutes, relating to retirement of army 
officers, the officer must be either no longer responsible for his 
own actions, or subject to infirmities or disabilities which make 
the reasonable fulfillment of his military duties impossible for 
him, notwithstanding an honest desire and firm purpose on his 
part to fully discharge them. 14. 

‘“Injury.’’—The word ‘‘injury” in section 4 of the act of May 30, 
1908 (35 Stat. 556) is employed comprehensively, to embrace all 
the cases of incapacity to continue work or employment, unless 
the injury is due to the negligence or misconduct of the 
employee injured, and includes all cases where, as a result of 
the employee’s occupation, and without any negligence or mis- 
conduct, he becomes unable to carry on his work, and the con- 
dition continues for more than fifteen days. 346. | 

‘‘Leave of Absence.’’—The words ‘‘ Leave of absence,’’ as used in 
the act of February 1, 1901 (31 Stat. 746), and similar acts, 
imply a surrender by the Government of time or service which 
is part of a larger total of time or service contracted for. 613. 

‘‘Manufacture.’’—Blended flour is a ‘‘manufacture” within the 
meaning of section 30 of the tariff act of July 24, 1897 (30 Stat. 
211). 68. 

‘Military Status,’’ whether that of an officer or of an enlisted man, 
is an office, or fundamentally like one, as distinguished from 
mere employment by the Government under contract. 469. 


Neutral spirits, diluted with water and colored with caramel, can 
not properly, under the provisions of the pure-food law, be desig- 
nated as ‘‘neutral whisky,”’ ‘‘rectified whisky,’ or ‘‘redistilled 
whisky.”’ 202. 

‘Obligation or security.’’—-A canceled postage stamp is not an 
obligation or security within the meaning of section 5413 Revised 
Statutes. 125. 

‘‘Ordered to be Published by the Sixtieth Congress.’’—-The words 
‘ordered to be published by the Sixtieth Congress,’’ in House 
Joint Resolution No. 263, approved March 2, 1909 (35 Stat. 1168), 
include Farmers’ Bulletins and other publications for which that 
Congress made appropriations. 289. 
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WORDS AND PHRASES—Continued. 

19. ‘‘Resignation’’ of an office implies the consent of the incumbent 
to the giving up of the office and does not include the compulsory 
retirement of an officer by reason of disability to perform the 
duties of the office. 337. 

20. ‘‘ Whisky.’’— Distilled spirits containing a part and not all of the 
substances congeneric with alcohol, produced by rectifying high 
wines to the point where a part of the congeneric substances is 
retained, a larger part of such secondary product being retained 
than in the product formerly known as ‘‘neutral gpirits,’’ should 
not be marked ‘‘whisky” upon entry into warehouses. 47. 

21. ‘‘ Whisky.’’ Seealso ‘‘NEUTRAL SPIRITs.’’ 

22. ‘‘Who might Herself be Lawfully Naturalized.’’—The words ‘‘ who 
might herself be lawfully naturalized,’’ in the act of February 
10, 1855 (10 Stat. 604), and section 1994 Revised Statutes, refer 
to the class or race who might be lawfully naturalized. 507. 
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